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CASES 

ARGUED  AND   DETERMINED 


IN  THE 


SUPREME    COURT 

OF   THE 

STATE  OF   VERMONT, 

FOR   THE 

COUNTY  OF  ESSEX, 
March  Term,  1842. 

[Contlniied  from  Vol.  14,  ptge  490.] 


PRESENT. 
Hoir.  CHARLES  K.  WILLIAMS,  Chikf  Jitdok. 
Hon.  STEPHEN  ROYCE,     \  a„,„,^  j„«.,. 
HoH.  MILO  S.  BENNETT,  5  ^'""^"^  JrD.Es. 


James  Howard  v.  Abel  Eoqell  and  Horace  A.  Edgsix. 

In  Chancxrt. 

Although  mere  inadequacy  of  consideration  in  a  contract  will  not,  of  itself, 
substantiate  a  charge  of  fraud,  yet  when  gross,  and  connected  with  other 
circomstances  of  a  suspicious  character,  it  may  fbrnish  sufficient  ground  to 
induce  a  court  of  chancery  to  rescind  the  contract. 

Arbitrators,  to  whom  is  submitted  a  question  in  reference  to  the  relative 
value  of  property,  must,  in  their  appraisal,  keep  strictly  within  the  terms 
and  requir^menti  of  the  submission ;  and  if  they  vary  ih>m,  or  ozoeod,  the 
powers  conftrred  upon  them,  their  award  will  be  void. 
2 
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Howard  v.  Edgell  et  al. 


Wh«re  the  parties  agreed  to  change  farms,  and  submitted  to  appraisers  to 
determine  the  amount  which  should  be  paid  as  the  difference  between 
them,  and  it  was  provided  in  the  submission  that  the  yalue  of  the  orator'» 
farm  should  be  called  $5000,  and  that,  if,  in  the  opinion  of  the  appraisers, 
the  orator's  farm  was  overyalued,  or  undervalued,  the  defendant's  fana 
should  be  valued  in  the  same  proportion,  and  the  appraisers,  in  making 
their  award,  ascertained  the  reoZ  va/tfs  of  the  farms,  and  hence  deduced 
the  difference  to  be  paid,  without  regard  to  the  value  fixed  for  the  orator'» 
ikrm  in  the  submission,  it  was  held  that  the  award  was  void,  as  not  having 
followed  the  submission,  and  would  be  set  aside  by  a  court  of  equity. 

This  was  a  bill  brought  to  set  aside  a  contract  made  between  the 
parties  for  an  exchange  of  lands. 

The  orator  set  forth,  in  his  bi}l,  that,  in  July,  1835,  he  contracted 
to  purchase  of  Joseph  Fry,  of  Concord,  a  farm  in  said  town  at  the 
price  of  $3000,  and  made  several  payments  towards  the  purchase 
money,  and  took  a  bond  from  said  Frjr,  conditioned,  that,  on  pay- 
ment of  the  last  instalment  of  the  purchase  money,  which  was  made 
payable  in  April,  1843,  the  said  Fry  should  execute  to  the  orator  a 
warrantee  deed  of  the  premises,  and  that  the  orator  entered  into 
possession  of  said  premises  under  said  contract,  andi  retained  the 
possession  thereof  until  the  time  of  bringing  this  bill,  and  had,  while 
in  possession,  made  great  and  valuable  improvements  upon  the  farm 
and  buildings,  amounting  to  about  the  sum  of  $700 ;  and  that,  pre- 
vious  to  the  eighth  day  of  May,  1839,  the  orator  was  the  owner  of 
another  tract  of  land  in  the  east  part  of  said  Concord,  of  the  value 
of  $500. 

'The  orator  farther  alleged,  that  on  said  eighth  day  of  May,  1839, 
and  at  several  times  previous,  the  defendants  represented  to  him  that 
they  were  the  owners  of  five  farms  in  Charleston,  in  the  County  of  Or- 
leans, which  they  would  exchange  for  the  orator's  lands  in  Concord, 
and  that  they  would  give  to  the  orator  good  warrantee  deeds  of  three 
of  said  farms,  and  that  the  defendant  Horace  A.  Edgell  would  give 
a  quitclaim  deed  of  one  of  said  farms,  known  as  the  ''School  Lot," 
and  that  the  defendant  Abel  Edgell  would  give  a  quitclaim  deed 
of  the  other  of  said  farms,  known  by  the  name  of  the  ''Upper  Mel- 
endy  Lot"  ;  that  the  said  Abel  said  that  that  lot  had  been  conveyed 
to  him  by  a  quitclaim  deed,  and  that  both  of  the  defendants  falsely 
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mid  frattdalenUy  declared  to  the  orator  that  the  said  Abel  had  a 
good  and  perfect  title  to  that  lot,  that  there  was  no  diapate  about 
said  title,  that  oo  one  claimed  the  lot  but  said  Abel,  and  that  a  quit- 
claim deed  from  the  said  Abel  to  the  orator  would  vest  in  the  orator 
the  absolute  title  to  said  lot  in  fee  simple ;  and  that  the  orator,  not 
knowing  to  the  contrary  thereof,  but  relying  upon  the  aaid  represen- 
tations and  affirmations  made  to  him  by  the  defendants,  was  thereby 
induced  to  enter  into  a  contract,  in  writing,  with  said  Horace,  which 
was  in  these  words ;  — 

'/  This  agreement,  entered  into  this  day  between  James  Howard, 
"*  of  the  one  part,  and  Horace  A.  Edgell,  of  the  other  part,  witnesseth, 
'  — ^That  the  said  Howard,  of  the  one  part,  has  sold  to  the  said  Edgell 
'  all  his  land  in  Concord,  consisting  of  two  hundred  acres  this  side 

*  of  the  pond,  which  he  now  lives  on,  and  one  hundred  acres  situated 
'4>n  the  west  side  of  the  popd,  likewise  one  hundred  acres  lying  in 
^the  east  part  of  said  town  of  Concord,  with  all  the  betterments, 
'  improvements  and  buildings  thereon  situated ;  the  said  Howard  is 
'to  give  a  good  and  sufficient  title  of  the  same,  on-demand  ;  this 
'  agreement  entered  into  for  the  above  mentioned  land,  the  value  of 
'  which  is  called  five  thousand  dollars ;  the  payment  for  the  above 
'  land  is  to  be  made  as  follows.  The  said  Howard  is  to  take  of  said 
'  Edgell  five  farms  in  Charleston,  Vermont,  two  of  which  were  re- 
'  cently  purchased  of  B.  Pike,  Esq.,  two  by  my  father  ofS.  Gaskill, 
'  and  the  remainder  is  called  the  ''Allen  farm,^'  or  the  "Weeks  lot," 
' — ^it  being  all  the  land  which  said  Edgell  owns  in  said  town, — 
'  which  I,  the  said  Edgell,  agree  to  give  a  warrantee  deed  of,  except 
'  the  "School  Lot"  and  the  "upper  Melendy  lot ;"  these  twolots  I  am 
'  to  give  a  quitclaim  deed  of.  The  land  at  said  Charleston  is  to  be 
'  appraised  by  the  following  men,  viz.  Isaac  Denison,  Esq.,  Burke, 
'  Albert  Lawrence,  Charleston,  and  Capt.  David  Moulton,  Concord  ; 
'  the  price  of  said  land  is  to  be  in  proportion  to  the  price  of  said 

*  Howard's^  which  is  five  thousand  dollars.  If  the  said  Howard's 
'land  is  under-valued,  or  over-valued,  the  said  EdgelFs  shall  be  val- 
'  ned  in  the  same  proportion,  and  the  appraisers  are  to  take  into  con- 
'  sideration  that  the  said  Howard  is  to  have  the  use  of  all  the  land, 
'  both  in  Concord  and  Chariest<Mi«  the  present  season,  and  is  to  leave, 
'  ^  give  possession,  the  first  of  April  next    Should  there  be  found  a 
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*  diffiBrence  in  the  value  of  said  property,  the  difference  is  to  be  paid 

*  on  demand.     In  witness  whereof  we  have  hereunto  set  our  names 
'  and  seals  this  eighth  day  of  May,  1899. 

(Signed)  ''Jambs  Howard,"  (Seal) 

''Horace  A.  Edgell/'  (Seal) 
'  Attest,     Oltvcr  Chambcrlin, 

'  Abel  Edgell." 
The  orator  farther  alleged,  that,  about  the  19th  day  of  May,  1899, 
the  said  Isaac  Denison,  Albert  Lawrence  and  David  Mouiton  met 
at  Charleston  to  appraise  the  said  five  farms,  and  had  put  into  their 
hands  the  sealed  agreement,  above  set  forth,  as  their  authority  and 
guide  in  making  said  appraisal ;  that,  after  having  examined  the 
lands  in  Charleston,  the.  appraisers,  on  the  21st  day  of  May,  1899, 
came  to  Concord,  for  the  purpose  of  examining  the  orator's  lands ; 
that,  in  the  course  of  that  day,  the  said  Isaac  Denison  had  many 
private  conversations  with  the  said  Abel  Edgeli,  and  after  this  the 
said  Abel,  or  Horace,  or  both  of  them,  pretended  to  doubt  whether 
a  valid  award  could  be  made  concerning  land,  whereupon  it  was 
proposed  by  the  said  Denison,  under  pretence  of  preventing  litiga- 
tion between  the  parties,  and  of  his  own  accord,  or  at  the  request  of 
Abel  Edge!),  that  deeds  should  be  written  of  all  the  lands  that  were, 
by  the  agreement,  to  be  exchanged,  and  that  they  should  be  prop- 
erly executed  and  acknowledged  by  the  respective  parties,  and  be 
deposited  with  the  appraisers,  to  be  held  by  them  until  they  bad 
made  and  declared  their  appraisal,  and  that  {hen,  and  not  before, 
the  deeds  of  the  orator  should  be  delivered  to  said  Horace,  and  the 
deeds  on  the  other  part  be  delivered  to  the  orator ;  that  the  orator 
and  the  said  Horace  A.  Edgeli  mutually  assented  to  this  proposi- 
tion, and  that,  accordingly,  the  said  Denison  wrote,  and  the  orator 
executed,  a  warrantee  deed  of  his  Fry  farm,  and  a  bond  to  procure 
a  deed  of  his  land  in  the  east  part  of  Concord ;  that,  at  the  same 
time,  the  said  Denison  wrote,  and  Abel  Edgeli  executed,  one  of  the 
warrantee  deeds,  which,  by  the  agreement,  were  to  be  given  by  the 
•aid  Abel,  also  a  bond  to  procure  from  one  Gaskill,  in  whom  the 
title  then  was,  a  good  and  sufficient  warrantee  deed  of  the  other  lot, 
of  which,  by  the  agreement,  said  Abel  was  to  give  a  warrantee  deed, 
and  also  a  quitclaim  deed  of  the  "Upper  Melendy  lot,"  above  men- 
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tkmed ; — and  the  orator  aferred  that  the  said  Abel  had  been  before 
informed,  and  then  knew,  that  he  had  no  title  whate? er  to  the  "  Up> 
per  Melendy  lot,"  bnt  that  he  concealed  this  fact  from  the  orator, 
and,  on  the  contrary,  represented  his  title  to  be  good,  and  thereby 
induced  the  orator  to  accept  of  a  quitclaim  deed  of  said  lot ; — and 
that  Horace  A.  Edgell  then  executed  to  the  orator  a  warrantee 
deed  of  one  of  the  lota  which  he  owned,  and  a  quitclaim  deed  of  the 
"  School  Lot,"  9o  called ; — and  the  orator  averred  that  at  that  time 
the  leaae^hold  title  of  said  Horace  to  eaid  "  School  Lot "  had  be- 
come forfeited  by  reason  of  the  non-payment  of  rent,  and  that  this 
lact  was  known  to  said  Horace,  but  that  he  concealed  it  from  the 
orator. 

And  the  orator  alleged  that  he  assented  to  said  proposition,  made 
by  said  Denison,  wholly  with  a  view  of  thereby  performing  his 
agreement  entered  into  with  Horace  A.  Edgell,  and  that  no  request 
was  ever  made  to  him  to  vary  the  terms  of  said  proposition,  and  that 
he  never  assented  to  any  substitution  of  Abel  Edgell  in  said  agree- 
ment in  place  of  said  Horace,  nor  ever  agreed  to  any  submission 
with  said  Abel  Edgell,  nor  ever  consented  to  receive  said  Abel 
debtor  for  any  difference  that  might  be  found  by  the  appraisers  in 
his  favor  between  the  said  lands,  but  that,  through  frauds  accident, 
or  msiake,  the  deed  and  bond  executed  by  the  orator  were  made 
running  to  said  Abel  Edgell  instead  of  Horace  A.  Edgell ;  and  he 
averred  that  no  award  was  ever  made  by  the  appraisers  between 
himself  and  Horace  A.  Edgell,  in  pursuance  of  the  submission  con- 
tained in  the  agreement  of  May  8,  1830,  and  that  any  award  made 
by  them,  purporting  to  be  an  award  between  himself  and  Abel 
Edgell,  was  made  without  any  submission,  or  agreement,  to  support 
it,  and  that  whatever  award  was  made  was  procured  by  the  said 
Abel,  or  said  Horace,  by  improper  influences  used  with  the  ap* 
pratsers. 

The  orator  farther  alleged,  that,  while  the  appraisers  were  at 
Charleston,  Abel  Edgell  with  a  view  to  procure  an  unfair  appraisal 
of  one  of  the  lots  owned  by  him,  which  was  a  swamp,  and  of  little 
or  no  value,  procufed  one  Saunders  tooftr  the  orator  $300  for  said 
lot,  that  said  Abel  might  inform  the  appraisers  of  such  offer,  and 
thereby  induce  them  to  ^>praise  said  lot  far  above  its  real  value, 
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and  that  the  said  Abel  did  afterwards,  and  before  the  appraisal  was 
made,  inform  two  of  the  appraisers  that  *8uch  an  offer  had  been 
made  to  the  orator ;  also  that  the  said  Abel  endeaTored  to  induce 
one  Prescott  to  offer  him  $500  for  another  of  said  lots,  saying  that 
he,  Prescott,  would  not  be  obliged  to  take  the  land,  and  that  the 
offer  would  be  an  advantage  to  him,  the  said  Abel,  and  induce  the 
appraisers  to  think  that  the  said  lot  was  valuable. 

The  orator  farther  alleged,  that,  after  the  said  deeds  and  bonds 
had  been  executed  and  delivered  to  the  appraisers,  the  said  Deni- 
son,  after  having  another  private  conversation  with  Abel  Edgell, 
came  into  the  room  where  the  said  Abel  and  the  orator  then  were, 
and  brought  two  papers,  which  he  said  were  for  them  respectively 
to  sign;  that  Abel  Edgell  signed  the  paper  which  was  handed  to 
him,  without  asking  any  questions,  and  that  the  orator  signed  the 
other  paper,  which  was  handed  to  him,  without  inquiring,  or  knpw- 
ing,  what  it  was,  but  supposing  that  the  papers  provided  for  some 
penalty  in  case  either  party  refused  to  abide  by  the  appraisal  which 
was  about  to  be  made ;  that  it  appeared  afterwards  that  these  papers 
were  notes,  for  $1000  each,  one  of  which  was  intended  to  be  in- 
dorsed down  by  the  appraisers  to  the  amount  due  from  that  party  as 
the  difference  between  lands,  and  the  other  to  be  given  up  to  the 
party  signing  it,  but  that  the  orator  had  no  idea  at  the  time  that  the 
papers  were  of  that  character,  or  were  notes, — and  that,  claiming  as 
he  did  that  there  was  $3000  difference  between  the  lands,  he  wonld 
never  knowingly  have  consented  to  the  execution,  for  such  a  pur- 
pose, of  a  note  for  only  $1000. 

The  orator  farther  alleged  that  the  said  Denison,  after  he  had  ob- 
tained the  said  two  notes,  carried  them  to  the  two  other  appraisers, 
and  told  them  that  the  orator  did  not  consider  that  there  would  be 
much  difference  in  the  appraised  value  of  the  lands,  and  that,  if  the 
orator  had  thought  there  was  a  difference  of  three  or  four  thousand 
dollars,  he  would  nevSr  have  consented  that  a  note  of  only  $1000 
should  be  given  by  said  Abel  to  secure  said  difference ;  that  the 
said  Denison  farther  represented  that  the  orator's  land  did  not  con- 
sist of  near  the  number  of  acres  mentioned  in  the  agreement  of  May 
6,  1839,  and  that  the  said  Abel  would  not  be  satisfied,  unless  they 
reduced  the  number  of  acres  and  the  estimated  value ;  that  all  this 
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was  represented  bj  said  Denison,  without  any  notice  to  the  orator 
that  the  estimated  nmnber  of  acres,  or  their  estimated  value,  were 
at  all  in  question ;  that  Denison,  by  his  artful  management,  induced 
the  other  appraisers  to  concur  with  him  in  making  an  indorsement 
of  $683,33  on  the  note  signed  by  Abel  Edgell,  leaving  due  thereon 
the  sum  of  |(366,67  ,*  and  that  the  appraisers  then  delivered  to  Abel 
Edgell  the  deed  and  bond  execi|ited  by  the  orator,  and  delivered  to 
the  orator  the  deeds  and  bond  which  had  been  executed  by  Abel 
Edgell  and  Horace  A.  Edgell  respectively,  together  with  his  own 
note,  executed  as  above  stated,  and  the  note  of  Abel  Edgell,  in- 
dorsed down  to  the  sum  of  $366,67,  as  above  set  forth. 

But  the  orator  alleged  that  the  agreement,  executed  between  him- 
self and  Horace  A.  Edgell,  May  8,  1839,  had  not  been  disposed  of 
by  the  appraisers,  but  had  been  left  by  them  in.  full  force  against 
him,  and  that 'Horace  A.  Edgell  had  never  in  any  manner  di»> 
charged  nor  executed  any  release  of  the  same ;  and  he  claimed  that 
the  appraisers  had  not,  in  their  appraisal  followed  the  terms  of  the 
submision  contained  in  that  agreement,  and  that  whatever  appraisal 
they  had  made  was  absolutely  void,  as  well  for  this  cause,  as  for  the 
fraudulent  and  collusive  practices  made  use  of  in  obtaining  it. 

And  the  orator  charged  that  the  said  deed  and  bond,  by  him  ex- 
ecuted, were  obtained  from  him  through  his  ignorance,  and  want  of 
counsel  to  advise  him,  and  by  the  fraudulent  and  deceitful  actings, 
doings  and  declarations  of  the  said  Abel  and  Horace  and  the  mis* 
conduct  of  the  said  Denison. 

The  orator  prayed  that  the  said  Abel  Edgell  might  be  decreed  to 
execute  to  him  a  quitclaim  deed  of  the  orator's  lands  in  Concord^ 
and  also  to  give  up  to  the  orator  the  bond  executed  by  him  to  said 
Abel,  and  the  agreement  executed  by  the  orator  and  Horace  A. 
Edgell,  and  that  Abel  Edgell  be  enjoined  from  farther  prosecuting 
certain  suits  which  he  had  commenced  at  law  against  the  orator, 
founded  upon  the  said  deed  and  ]|ond,  executed  by  the  orator. 

The  defendant  Abel  Edgell,  in  his  answer,  admitted  the  execu* 
tion  of  the  agreement  of  May  8,' 1839,  between  the  orator  and  Hor- 
ace A.  Edgell,  as  set  forth  in  the  orator's  bill,  but  averred  that  it 
was  entered  into  at  the  request  of  the  orator ;  he  also  admitted  that 
examination  of  the  lands  in  Charleston  and  Concord  was  made  by 
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the  appraisers,  substantially  as  alleged  by  the  orator ;  also,  that,  ai^ 
ter  this  examination,  it  was  proposed  by  one  of  the  appraisers,  in 
order  to  prevent  future  trouble^  that  the  proper  deeds  and  papeirs 
should  i>e  executed  by  tl^e  parties  and  deposited  with  the  apprais- 
ers, as  alleged  in  the  bill,  excepting  that  he  averred  that  it  was  at 
the  same  time,  and  as  part  of  the  same  proposition,  agreed  that  a 
note  should  be  executed  by  each  party,  to  be  also*  deposited  with 
the  appraisers,  with  authority  for  them  to  indorse  down  the  note  of 
the  party,  against  whom  a  balance  should  be  found,  to  the  amount 
of  such  balance,  and  deliver  the  note,  so  indorsed,  to  the  opposite 
party.  He  farther  alleged  that  about  this  time,  and  before  any  pa- 
pers were  prepared,  Horace  A.  Edgell  proposed  to  him  that  he 
should  take  his  place  in  the  said  contract,  and  that  this  defendant 
consented  to  do  so,  and  that  this  was  made  known  to  the  <M'ator, 
who  fully  assented  to  the  change ;  but  that,  as  the  whole  matter  was 
then  about  being  completed,  it  was  not  thought  necessary  to  substi- 
tute any 'new  writing  for  that  of  Hay  8,  1839  ,*  and  that  the  writings 
were  prepared  by  Isaac  Denison,  and  executed,  and  left  in  the  ap- 
praisers' hands,  and  that  the  appraisal  was  made  and  declared, 
showing  a  balance  against  this  defendant  of  the  sum  of  $366,67, 
above  mentioned. 

This  defendant  farther  alleged  that  he  had  no  agency  in  deter- 
mining the  amount  for  which  the  said  notes  should  be  written,  but 
that  they  were  prepared  by  the  said  Denison  without  any  dictation 
or  suggestion  on  the  part  of  this  defendant,  and  without  any  intimap 
tion  as  to  what  the  judgment  of  the  appraisers  was  to  be ;  and  he 
positively  denied  that  he  had,  at  any  period,  had  any  collusive  un- 
derstanding with  said  Denison,  or  any  of  the  other  appraisers,  in 
reference  to  said  appraisal,  or  any  private  interview  with  either 
of  them  with  a  view  of  influencing  their  determination,  or  that  he 
had  any  intimation  what  their  judgment  was  to  be,  until  it  was  de- 
clared to  both  parties,  or  that  th^e  was  any  fraud;  or  deception, 
practised,  in  procuring  the  substitution  of  this  defendant  for  Horace 
A.  Edgell  in  the  performance  of  the  contract  of  Hay  8,  1899«  He 
admitted  that  the  appraisers  were  not  authorised,  or  expected,  to 
deliver  the  deeds  and  bonds  to  the  respective  grantees,  until  they 
had  determined  the  relative  valae  of  the  Ckmcord  lands  and  the 
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Charleston  lands,  upon  the  basis,  assumed  in  the  contract  of  May  8, 
1839,  that  said  Concord  lands  were  worth  95000;  but  he  STerred 
that  the  appraisers  did  make  such  determination,  and  publish  the 
same  in  general  terms,  as  above  set  forth. 

This  defendant  denied  that  he  represented  his  title  to  the  "  Upper 
Melendy  Lot "  to  be  a  good  title  in  fee  simple,  or  that  there  was  no 
dispute  about  it  and  that  no  one  claimed  it,  but  averred  that  he  told 
the  orator  that  he  bought  the  lot  of  Silas  Gaskill  by  a  quitclaim 
deed,  that  said  Gaskill  had  been  in  possessicm  of  it  for  a  number  of 
years,  that  large  clearings  had  been  made  upon  it,  and  that  this  de- 
fendant could  only  give  such  a  conveyance  as  he  had  received,— 
and  that  the  orator  replied  to  this  that  he  would  go  and  examine  for 
himself.  And  as  to  the  contract  of  May  8,  1839,  this  (defendant 
averred,  that,  the  purpose  of  that  paper  having  been  carried  into 
full  effect,  no  formal  disposition  of  it  was  considered  neccj^sary  by 
either  party,  or  by  the  appraisers,  and  that  it  was  regarded  as  a  con* 
tract  fully  executed  and  of  no  force  and  validity. 

Exceptions  being  taken  to  the  answer,  this  defendant  answered 
fiirther,  that  he  did  not  know  that  the  orator  read  the  note  for 
$1000,  which  was  signed  by  him,  or  that  any  conversation  was 
had  with  him,  before  the  signing,  in  reference  to  the  amount,  bat 
that  the  amount  was  told  to  the  orator  at  the  time  he  signed  it,  and 
that  he  signed  it  deliberately ;  that  this  defendant  did  not  know  that 
the  orator  read  the  note  and  bond  which  he  executed,— 4>ut  that  be 
believed  that  they  were  read  to  him  before  signing,  and  that  the 
orator  specially  instructed  Denison,  who  drew  the  deeds,  to  substi- 
tute the  name  of  this  defendant  in  place  of  that  of  Horace  A.  Ed* 
gell ;  that  the  appraisers  never  did  make  any  award,  or  appraisal, 
between  the  orator  and  Horace  A.  Edgell, — for  that,  after  the  sub- 
stitution of  this  defendant,  no  such  award  was  expected,  or  author* 
ized ;  that  this  defendant  did  not,  at  the  time  of  executing  the  quit* 
claim  deed  of  the  '*  Upper  Melendy  lot,"  inform  the  orator  that 
there  were  any  adverse  claimants  to  that  lot,  nor  that  Gaskill  had 
been  threatened  with  a  suit,  to  recover  from  him  the  possession  of 
that  lot, — ^but  that  he  did  inform  htm  that  Gaskill  told  this  defend- 
ant that  the  person  of  whom  he  bought  gave  only  a  quitclaim  deed; 
and  he  was  unwilling  to  give  any  other,  but  that  he  believed  the  title 
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to  said  lot  was  ffood,  and  that  he  should  be  willing  to  give  a  war' 
rantee  deed  thereof,  were  it  not  that  it  Would  be  breaking  in  upon 
his  uniform  practice  of  giving  such  deeds  onPj  a»  he  recehred ;  and 
this  defendant  denied  that  he  had  ever  been  i»fbrmed  that  he  had 
no  title  to  that  lot,  and  he  averred  that  he  did  not  tell  the  appraisers 
whether  he  had,  or  had  not,  a  good  title  to  said  lot ;  and  he  deniedf 
that  he  procured  Saunders  to  offer  to  the  orator  $300  for  (he  lot 
mentioned  in  the  bill,  or  that  he  endeavored  to  induce  Prescott  ta 
offer  him  $500  for  the  other  lot,  as  set  forth  in  the  bill. 

The  answer  of  Horace  A.  Edgell  was  substantially  the  same  witb 
that  of  Abel  Edgell; — and,  especially,  he  denied  that  he  had  any 
knowledge,  at  the  time  he  executed  the  quitclaim  deed  to  the  or  a* 
tor  of  the  "  School  Lot,"  that  the  leasehold  title  to  said  lot  had  be^ 
come  forfeited  by  reason  of  the  non-payment  of  rent  which  bad  ac« 
crued. 

Many  witnesses  were  examined  upon  each  side  as  to  the  value  of 
the  Charleston  and  Concord  lands  in  May,  1839,  the  average  of 
whose  appraisal  appeared  to  be  that  the  **  Upper  Melendy  lot "  was 
worth  about  $325,  that  all  the  Charleston  hands  were  worth  about 
$900,  and  that  the  orator's  Concord  lands  were  worth  about  $3000, 
making  a  difference  in  their  relative  value  of  over  $2000,  instead  of 
$366,67  as  awarded  by  the  appraisers  appointed  by  the  agreement 
of  May  8,  1839.  Testimony  was  also  taken  tending  to  show'tfaat 
Abel  Edgell  had  never  any  title  to  the  ''  Upper  Melendy  lot,"  and 
that  the  possession  of  that  lot  had,  since  the  execution  of  the  qait« 
claim  deed  from  Abel  Edgell  to  the  orator,  been  recovered  in  an 
action  of  ejectment  brought  by  the  adverse  claimants.  Testimony 
was  also  taken  in  reference  to  the  unfair  practices  of  Abel  Edgell, 
and  the  proceedings  and  management  of  the  appraisers,  the  material 
parts  of  which  are  sufficiently  stated  in  the  opinion  of  the  court, 
and  need  not  be  detailed  here.  It  also  apfieared,  that,  since  the 
appraisal,  the  defendant  Abel  Edgell  had  paid  and  become  possessed 
of  two  of  the  notes  executed  by  the  orator  to  Joseph  Fry  upon  the 
purchase  of  the  Concord  farm  in  1835,  mentioned  in  the  bill. 

The  court  of  chancery  ordered  that  the  orator's  bill  be  dismissed 
with  costs ;  from  which  decree  the  orator  appealed. 
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N,  BajfUes  and  D,  Hihhard,  Jr,,  for  orator. 

1.  Bj  the  BubmissioQ  the  appraisers  had  two  things  pointed  out 
fiv  their  coDsideration  and  aceomplishioent ;  the  first  and  principal 
thing  was  to  af^raise  the  Charleeton  land  according  to  the  rales  in 
the  sabmission  adopted  by  the  parties;  the  second  was  to  determine 
what  rent  the  orator  should  pay  for'  the  use  of  the  Concord  land 
from  the  date  of  the  submission  to  the  first  of  April,  1840.  The 
appraisers,  to  be  governed  by  the  submission,  and  to  ascertain 
whether  the  price  of  the  Concord  land,  $5000,  was  an  undertfeUue^ 
or  overvalue,  should  have  agreed  on  the  value  of  the  Concord  land; 
they  should  then  have  agreed  upon  the  value  of  the  Charleston  land« 
and  have  calculated  what  its  value  should  be  called,  in  order  to 
imervabu  it  in  the  same  proportion  in  which  the  Concord  land  was 
overralued  by  <;alling  it  $5000 ; — that  value  having  been  fixed  by  the 
parties,  the  appraisers  had  no  authority  to  alter  it.  When  the  ap* 
praisers  had  reported  this  their  appraisal,  they  had  done  all  that  the 
sabmission  required  of  them.  They  were  not  required  to  report  the 
difference ; — that  the  parties  could  ascertain  for  themselves.  Watson 
on  Arb.  54.     Kyd  on  Awards  27.     17  Johns.  405.     6  lb.  a». 

Now  have  the  appraisers  done  their  duty  ?  To  ascertain  this  fact 
the  appraisers  have  been  interrogated  upon  oath.  Isaac  Denison 
says  '*that  the  appraisers  never  came  to  any  agreement  as  to  the 
value  of  any  one  X)f  the  five  Charleston  lots,  nor  as  to  the  value  of 
the  whole  together,  that  they  never  agreed  upon  any  sum  that  the 
Concord  lands  were  undervalued,  or  overvalued,  nor  as  to  the  value 
of  the  rents  anc^  profits  of  the  Concord  land."  David  Moulton  says 
"that  the  appraisers,  before  they  made  their  award,  did  not  agree 
upon  any  sum  that  said  Concord  lands  were  undervalued,  or  over- 
valued ; — that  the  appraisers  did  not  agree  upon  any  sum,  as  the 
value  of  the  five  Charleston  lots."  It  is  manifest,  from  this  evi* 
dence,  that' the  appraisers  have  not  appraised  the  Charleston  lands 
according  to  the  submission,  and  therefore  their  award,  whatever  it 
jnay  be,  is  void.  Wats,  on  Arb.  5a  7  East  81.  16  lb.  57.  1 
Barb.  &>  Har.  184.     1  Saund.  33,  n.  1.     1  Swift  468. 

2.  The  award  of  the  appraisers  has  no  submission  of  the  parties 
to  support  it,  and  was  not  called  for. 
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3.  The  award  was  not  made  between  the  parties  to  the  submis- 
sion.    Kyd  on  Awards  42.     Caldwell  d9.     Watson  55. 

4.  The  award  should  be  set  aside,  because  it  was  pbtained  by 
the  irregularity,  corruption,  or  partiality,  of  Isaac  Denison,  one  of 
the  appraisers,  and  hy  the  fraud  of  Abel  Edgell,  who  acted  as  agent 
of  Horace  A.  Edgell,  one  of  the  parties  to  the  submission. 

Abel  Edgell  wrongfully  obtained  possession  of  Howard's  deed 
on  the  2lst  day  of  May,  1839,  and  soon  after  Howard  had  placed 
said  deed  in  the  hands  of  Denison  ts  an  escrow,  and  before  the  ap- 
praisers had  made  their  award,  and  caused  the  said  deed  to  be  re- 
corded in  the  town  clerk's  office  in  Concord.  That  deed  having 
been  placed  in  the  hands  of  the  appraisers  merely  as  an  escrow ,  to 
await  the  making  of  the  appraisal,  and  no  appraisal  having  ever 
been  made  in  pursuance  of  the  submission,  the  appraisers  had  no 
authority  to  make  a  valid  delivery  of  that  deed,  or  of  the  bond  ;  and 
the  same  are  void  for  want  of  a  delivery.  2.  Bl.  Com.  30G-7.  4 
Cranch219.    2  Johns.  248.     11  Vt.  447. 

It  appears  from  the  testimony  that  the  Charleston  lands,  in  May, 
1839,  were  worth  $890 ;  this  sum,  added  to  Abe!  Edgell's  note  of 
$366,67,  make  the  sum  of  $1256,67.  This  sum  is  all  the  consid- 
eration which  Edgell  pretends  he  has  made  Howard  for  his  Concord 
land,  appraised  by  the  witnesses  at  $3016.  The  difference  between 
the  consideration  and  the  value  of  the  Concord  land  is  $1759,33. 
One  half  of  the  appraised  value  of  the  Concord  land  is  $1508, 
which  is  $251,33  more  than  is  paid  for  the  whole  of  the  Concord 
land.  The  civil  law  pronounced  the  sale  of  lands,  for  less  than  one 
half  of  their  value,  to  be  void  for  inadequacy  of  consideration ;  1 
Story's  Eq.  250 ;  but  this  rule  is  not  the  law  of  this  court.  An  able 
writer  on  the  law  of  this  court  says,  ^'Though  the  inadequacy  of 
price,  when  standing  by  itself,  he  not  sufficient  to  induce  a  court 
of  equity  to  set  aside  an  agreement,  yet,  when  connected  with  other 
circumstances,  it  may  tend  materially  to  assist  the  plaintiff  in  mak- 
ing a  case  of  fraud.  And  even  when  standing  alone,  if  the  inade- 
quacy of  the  consideration  be  so  strong,  gross,  and  manifest,  that  it 
must  be  impossible  to  state  it  to  a  man  of  common  sense  without 
an  exclamation  at  the  inequality  of  it,  a  court  of  equity  will  consid- 
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er  it  a  safficient  proof  of  frand  to  set  asi<Se  the  pnrcfaaae.  For  there 
is  a  difference  between  inadequaey,  and  emdence  arising  from  inad* 
eqoacy ; "  Newland  on  Cont.  858.  And  see  2  Swift  47 ;  1  Barb. 
&  Har.  152;  14  Ves.  214;  10  Cond.  Eng.  Ch.  Rep.  406;  2  8ch.  & 
Lef.  488,492.    1  Aik.  990. 

The  evidence  tends  strongly  to  show  partiality,  or  corruption,  in 
Isaac  Denison,  one  of  the  appraisers.  If  this  be  so,  the  award 
should  be  set  aside.  Wats,  on  Arb.  88-90.  Kyd  on  Awards  858. 
17  Johns.  405.     1  Barb.  &  Har.  565,647-8.     1  Swift  472. 

The  fraud  of  Abel  Edgell, — who  acted  as  agent  for  Horace  A. 
Edgell,  and  for  whose  doings  Horace  is  responsible, — in  concealing 
from  the  orator  the  fact, — known  to  himself, — ^that  there  were  ad- 
verse claimants  to  the  "Upper  Melendy  lot,"  and  that  his  title  there* 
lo  was  disputable,  vitiates  the  whde  contract.  Wats,  on  Arb.  91. 
2  Swift  41.  1  Barb.  d&  Har.  147,  149.  1  P.  Wms.  289.  Law< 
rence,  one  of  the  appraisers,  and  a  witness,  says,  "that,  if  he  had 
known  before  the  appraisal  that  there  were  adverse  claimants  to 
that  lot,  or  that  Abel  Edgell  had  no  title  to  it,  he  would  not  have 
consented  to  the  making  said  award.''  This  declaration,  by  one  of 
the  appraisers,  is  sufficient  cause  for  setting  aside  the  award.  Kyd 
on  Awards  354.  Caldwell  66,  67.  Wats,  on  Arb.  91.  When  par- 
ties are  making  a  contract,  as  between  each  other,  it  is  a  rule  that  a 
party  may  bind  himself  by  a  representation,  as  much  as  by  an  express 
covenant  2  Sw.  Dig.  41.  9  Ves.  21.  1  Ves.  d&  B.  355.  The 
words  used  in  the  contract  of  May  8,  1889,  "  it  being  all  the  land 
which  the  said  Edgell  owns  in  said  toum,"  refer  back  to,  and  re^^ 
sent,  that  said  Edgell  was  the  aumer  of  the  five  farms  previously 
mentioned  in  the  same  agreement 

The  agreement  of  May  8,  1889,  contained  a  proTision  that  Hor- 
ace A.  Edgell  should  pay  to  the  orator,  on  demand,  whatever  differ- 
ence might  be  found  between  the  lands.  This  covenant  was  suffi- 
cient, and  much  better  for  Howard  than  Abel  Edgell's  note  of 
$1000  to  secure  the  payment  of  $8000.  It  is  incredible  that  How- 
ard should  accept  this  note  in  lieu  of  the  covenant.  If  he  did,  it 
proves  that  he  was  not  capable  of  transacting  his  business.  Al- 
though Abel  Edgell  swears  that  the  giving  of  these  notes  was  men- 
tioned, as  a  part  of  the  ''propociition"  assented  to  by  the  parties 
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before  the  writiags  were  made,  yet  Horace  A.  Edgell,  who  had  an 
equal  opportunity  of  knowing  the  truth,  does  not,  in  detailing  in  his 
answer  the  terms  of  that  '*  proposition,"  mention  the  giving  of  the 
notes,  and  the  testimony  shows  that  it  was  not  then  spoken  of.  The 
truth  is,  these  two  notes  were  got  into  the  case  by  the  fraud  and 
corruption  of  Abel  Edgell  and  Denison. 

At  the  time  the  deed  and  bond  were  executed  by  the  orator,  the 
equitable  title  to  the  Concord  lands  was  in  Horace  A.  Edgell  by 
virtue  of  the  contract  of  May  8,  1839 ;  Abel  Edgell  had  no  legal  or 
equitable  title  thereto,  and  the  orator  could  not  deed  to  him  with- 
out violating  his  covenant  to  Horace.  To  suppose,  then,  that  the 
orator  would  give  his  deed  to  Abel,  without  being  discharged  from 
his  covenant  to  Horace,  is  either  to  suppose  that  he  was  non  compos 
mentis,  or  that  the  deed  and  bond, were  obtained  of  him  through 
fraud,  accident,  or  mistake.  It  seems  that  he  did  thus  execute  the 
papers ;  but  Abel  Edgell  should  not  be  profited  by  this  mistake,  for 
he  contributed  largely,  to  produce  it.  2  Sw.  Dig.  46.  1  Barb.  & 
Har.  401,  563.  2  Sch.  6l  Lef.  474,  492.  9  Cond.  Ch.  R.  415. 
10  lb.  406.  1  Russ.  485.  1  P.  Wms.  239.  And  the  evidence  is 
wholly  insufficient  to  prove  the  arrangement,  pretended  to  have  been 
made  between  Horace  and  his  father,  in  reference  to  the  substitution 
of  the  latter  in  place  of  Horace.  But  if  any  such  arrangement  ever 
was  made,  it  was  a  parol  agreement,  merely,  between  Horace  and 
his  father,  and  was  within  the  statute  of  frauds ;  for  Horace  was, 
in  equity,  the  owner  of  the  Concord  lands,  and  could  only  convey 
his  interest  by  writing.  SI.  St  166,  §^  2,  3.  2  Johns.  430.  15 
lb.  200,  502. 

Isaac  Denison,  in  writing  the  deed  which  was  executed  by  the 
orator,  inserted  the  sum  of  $4500  as  the  consideration, — which  was 
more  than  three  times  the  actual  consideration  received.  **  The 
consideration  of  a  deed  may  be  such,  as  to  show  of  itself  that  it  was 
fraudulently  obtained."    2  Sw.  Dig.  46.     10  Cond.  Ch.  R.  406. 

C,  Davis  for  defendants. 

The  orator,  in  praying  for  the  interference  of  this  court,  in  set- 
ting aside  and  annulling  a  solemn  and  deliberate  contract,  between 
parties  competent  to  contract,  must  do  something  more  than  show 
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some  little  ineqaaiity  in  the  contract, — iwhich  in  truth  exists  in  a 
greater  or  less  degree  in  nearly  all  cases,-*-8ometbing  more  than 
ignorance  in  himself,  or  the  appraisers,  of  some  fact,  or  circaok- 
stance,  which,  if  known,  might  have  slightly  Taried  the  sum  to  be 
paid,  something  more  than  vague  suspicions  of  conspiracy,  if,  per- 
chance»  one  of  the  appraisers  should  be  seen  in  conversation  with 
the  opposite  party,  something  more,  in  short,  than  the  failure  on 
the  part  of  the  appraisers  to  adopt  a  rule  of  construction  of  the  pre- 
liminary contract,  which  would  have  enabled  the  orator  to  perpe* 
trate  a  meditated  fraud  upon  the  defendant,  instead  of  one  which 
obvioasly  carried  into  effect  the  intentions  of  the  parties,  supposing 
such  intentions  to  have  been  honest.  There  must,  in  general,  be 
positive  fraud,  or  constructive  fraud,  and  this  not  merely  suspected, 
but  proved.  2  Story's  £q.  5,  6.  1  Ib.*^  190.  Trenckard  v. 
Warley,  2  P.  Wms.  166.     1  Fonbl.  Eq.,  c.  2,  $  8,  note. 

The  appraisers  were  not  arbitrators,  bat  appraisers  merely, — 
the  sole  matter  submitted  to  them  being  to  determine  the  value  of 
the  Charleston  lands,  in  reference  to  a  standard  of  value  arbitrarily 
assumed  by  the  parties  as  applicable  to  Howard's  Concord  lands, 
and  to  find  the  real  difference  in  value,  taking  into  consideration 
that  Howard  was  to  retain  the  occupancy  of  the  Concord  lands  for 
nearly  a  year.  So  far  as  the  sealed  contract  is  concerned,  no  other 
matter  was  submitted  to  their  judgment  Every  thing  else  was  to 
be  matter  of  contract  between  the  parties,  either  verbal,  or  written. 

Circumstances  which  might  induce  a  court  of  equity,  in  the  ex« 
ercise  of  a  sound  discretion,  to  refrain  from  aiding  a  party  in  car« 
rying  into  effect  a  contract,  will  often  be  insufficient  to  procure  a 
rescinding  of  that  contract.  1  Fonb.  Eq.,  c.  3,  §  9,  note  (t.)  2 
Story^s  Eq.,  %  693,  676,  770. 

The  first  objection  ia,  alleged  misrepresentation  by  both  of  the 
defendants,  during  the  verbal  negotiations  which  preceded  the  exe^ 
cution  of  the  contract  of  May  8,  1899,  in  reference  to.  the  title  of 
Abel  Edgell  to  the  ^'Upper  Melendy  lot."  We  contend  that  such 
representations,  even  if  they  were  made,* would  constitute  no  valid 
ground  of  relief,  because  the  preliminary  contract  was  afterwards 
reduced  to  writing,  and  was  signed  by  the  parties,  and  contained 
an  express  provisi<Hi  that  that  lot  should  be  conveyed  by  a  quitclaiin 
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deed  oaly,  without  coTenant  of  title.  1  Story's  £q.  168-178.  1 
Fonbl.  Eq.,  c.  3,  ^  11,  note  (o.)  1  Johns.  Gh.  R.  429.  But  it  is 
not  pretended  that  any  error  existed  with  respect  to  the  title  to  the 
lot  in  question,  either  in  the  preliminary  contract  of  May  8,  1839, 
or  the  final  contract  of  May  21,  1839.  Hunt  ?.  Rausfiumieref  1 
Pet.  R.  1.  In  both  it  was  clearly  and  distinctly  understood  that 
Abel  Edgell  would  simply  relinquish  to  Howard  whatever  title  he 
had  to  the  lot,  together  with  the  actual  possession,  without  any 
guaranty  as  to  the  validity  of  that  title. 

Both  Abel  Edgell  and  Horace  A.  E^dgell  positively  deny  having 
represented  Abel's  title  to  said  lot  to  have  been  valid  beyond  a 
doubt ;  and  there  is  no  testimony  in  the  case  to  contradict  this. 
Failing  in  this,  the  solicitors  for  the  orator  have  endeavored  to  cre- 
ate a  false  issue ;  they  are  compelled  to  assume,  that,  if  Abel  had 
received  any  information  tending  to  cast  doubt  upon  his  title,  and 
did  not  communicate  it  to  Howard,  it  would  amount  to  a  fraud  and 
entitle  the  latter  to  a  rescinding  of  the  contract.  This  proposition 
cannot  be  maintained  for  a  moment.  The  whole  current  of  author- 
ities is  against  it.  Judge  Story  declares,  that,  however  questiona- 
ble the  contrary  doctrine  may  be  in  point  of  morals,  it  is  too  firmly 
established  to  be  open  to  controversy.  1  Story's  £q.,  216,  221. 
Fffx  V.  Mackrah,  2  Bro.  Gh.  R.  420.  It  is  always  in  the  power  of 
the  purchaser  to  require  a  guaranty  of  the  title,  if  he  choose;  if  he 
waive  this,  and  accept  a  mere  acquittance  of  the  grantor's  right,  he 
cannot  complain,  if  it  turn  out  that  he  acquired  no  valid  title,  though 
he  parted  with  a  valuable  consideration  therefor. 

But  we  regard  the  evidence  of  want  of  title  in  Abel  Edgell  as  in- 
competent and  inconclusive ;  the  most  this  court  will  do  is  to  say  that 
the  title  was  doubtful, — 1  Fonbl.  Eq.,  c.  6,  §  8,  notes;  Prentiss  v. 
Lamard  et  ai.,  11  Vt  135, — which  we  admit,  and  which  Abel  ex- 
pressly stated  to  Howard,  in  the  course  of  the  negotiation,  was  the 
fact.  But,  even  if  the  title  to  one  lot  failed,  it  by  no  means  fol- 
lows that  the  orator  can  insist  upon  having  the  whole  contract  set 
aside.  15  Serg.  &.  Rawle  45.  5  Bin.  362,  368.  3  Yates  6.  1 
Fonbl.  Eq.  372,- note. 

Another  objection  is,  that  no  preliminary  contract  was  entered 
into  between  Abel  f^dgell  and  Howard.    But  this  position  is  met  by 
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a  maa6  of  tesdmonyy  both  direct  and  eircamstaotia)^  perfectly  con- 
clusife. 

After  the  explicit  declarations  of  Horace  A.  Edgell  that  he  con- 
sidered the  contract  of  May  8,  1899,  as  cancelled,  or  superseded, 
by  the  subsequent  arrangement,  we  think  Howard  may  safely  dismiss 
his  simulated  fears  that  this  contract  may  some  day  disturb  him. 

It  is  insisted  that  the  appraisers  did  not  proceed  in  the  manner 
indicated  in  the  contract  of  May  8,  1839.  They  supposed  their 
only  business  was  to  find  the  honest  difference  in  the  value  of  the 
estates  to  be  exchiuigcd.  If  they  had  supposed  the  instrument  had 
been  formed  in  a  manner  to  enable  one  party  to  perpetrate  a  gross 
fraud  upon  the  other  by  a  caiching  bargain^  they  would  never  have 
consented  to  hav^been  made  the  instruments  of  effecting  so  dishon- 
orable a  purpose.  We  now  understand  the  burthen  of  Howard's 
complamt  to  be,  that  the  appraisers  so  construed  their  instructions, 
that  he  failed  in  accomplishing  the  fraud  he  meditated.  It  now  ap- 
pears by  the  testimony  of  Dr.  Chiunberlain,  which  could  not  have 
been  suspected  by  the  appraisers,  that  Howard  intended,  by  the  pe- 
culiar mode  in  which  this  part  of  the  contract  was  moulded,  to  ob- 
tain an  unfair  advantage  in  the  appraisal.  Let  us  see  how  this  cun- 
ning scheme  would  have  operated,  if  permitted  to  have  been  carried 
ont  as  designed.  Suppose  Howard's  lands,  estimated  at  $5000, 
were  estimated  100  per  cent  too  high, — ^thus  making  their  real  value 
92500 ;  suppose  the  five  lots  in  Charleston,  adding  the  year's  rent, 
were  really  worth  $1300;  add  100  per  cent,  anddt  would  bring  them 
up  to  $2600, — which,  taken  from  $5000,  leaves  a  difference  of 
$2400.  But  the  real  difference  in  the  value  of  the  two  would  be 
only  $1200 ;  and  yet,  by  the  mode  of  appraisal  insisted  on,  if  car- 
ried out,  this  difference  is  swelled  to  double  that  sum.  Such  is  an 
exemplification  of  this  beautiful  plot  for  cheating  according  to  rule,, 
which  a  court  of  chancery  is  asked  to  sanction. 

The  arrangement  in  reference  to  the  notes  and  deeds  seems  so 
perfectly  natural  and  unexceptionable,  that  one  would  scarcely  ex- 
pect it  to  excite  particular  attention ;  notwithstanding  the  attacks 
upon  it,  it  is  a  point  entirely  impregnable. 

It  is  now  well  settled  that  mere  inadequacy  of  price,  however 
great,  affords  no  ground  for  relief;  it  is  merely  a  matter  open  to 
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comment,  and  may  constitute  one  among  a  thousand  ciroam8tai>* 
ces,  from  which  fraud  may  be  inferred.  I  Story's  Eq.  341.  1 
Fonbl.  Eq.,  c.  2,  §  9,  note  {d.)  In  this  case  the  discrepancy  is  far 
from  being  what  it  is  represented  to  be  on  the  other  side,  and  is  far 
from  coming  up  to  the  ciril  law  rule,  and  cannot,  therefore,  be  re^ 
garded  as  a  substantive  ground  for  interference. 

The  orator's  bill  abounds  in  charges  and  insinuations  of  improper 
influence  exerted  by  Abel  Edgell  over  one  of  the  appraisers,  and 
the  imagination  of  the  orator,  or  of  his  solicitor,  seems  to  have  been 
taxed  to  the  utmost  to  find,  or  invent,  circumstances  light  as  air, 
and  convert  them  into  proofs  of  fraud.  It  would  certainly  be  tedi- 
ous to  undertake  to  notice  in  detail  these  endless  accusatioiis,  un- 
supported as  they  are,  for  the  most  part,  by  any  reliable  evidtnoe, 
and  frivolous  as  they  would  be,  if  proved. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  Thb  case  comes  before  us  by  appeal  from  tke  de- 
cree of  the  chancellor  of  the  fourth  judicial  circuit.  The  object  of 
the  bill  is  to  relieve  the  orator  from  the  effects  of  his  ooncmct,  and 
the  grounds  of  this  application,  are  folly  set  forth  in  his  bill. 
The  case  is  important  to  the  parties;  and  the  conned  are  entitled 
to  much  credit  for  their  industry,  and  the  ability  displnyed  in  the 
argument.  •  , 

To  carry  into  effect  the  exchange  of  the  lands,  contemplated  by 
the  parties,  an  agreement,  under  seal,  was  entered  into  between  the 
orator  and  Horace  A.  Edgell  on  the  8th  of  May,  18S9,  by  which 
they  were  to  have  the  Charleston  lands  appraised.  By  this  agree- 
ment the  value  of  the  orator's  lands  was  fixed  at  fifft  thousand  M- 
lars.  The  appraisers  were  to  appraise  the  Charleston  lands  in  the 
seane  proportion  in  reference  to  their  actuitl  value,  taking  into  con- 
sideration the  fact  that  the  orator  was  to  have  the  use  of  both  the 
Concord  and  Charleston  lands  until  the  ensuing  April.  In  regard 
to  the^  actual  value  of  these  lands ;  there  is,  as  is  common  in  suoh 
cases,  considerable  diversity  of  opinion.  Takit^  the  average  esti- 
mate of  some  twenty  two  witnesses,  examined  en  the  one  side  and 
the  other,  we  find  that  the  orator's  lands  in  Concord  are  estimated 
at  about  the  sutn  of  three  thousand  dollars.    The  average  result  of 
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the  esiimale  of  Ike  witnesses  examiQed,  (some  seven  or  eigbt,)  «s 
to  Uie  value  of  the  five  several  lots  in  Charleston,  places  them  at 
about  the  sum  of  nine  hundred  dollars,  though  falling  briow.  The 
sum  awarded  by  tbe  appraisers  to  be  paid  to  the  orator,  upon  the  ex* 
change  of  these  lands,  was  three  hundred  sixty  six  dollars  and  sixty 
neven  oents.    The  result  is  readily  seen. 

Though  the  contract  of  the  8ih  of  May  was  made  by  the  orator 
svith  Horace  A*  Bdg^,  preparatory  to  the  exchange  of  these  lands, 
l«t  it  is  claimed  by  the  defendants,  that,  after  there  bad  been  an  ex- 
amiaation  of  the  Charleston  lands  by  the  appraisers,  and  while  they 
wese  assembled  at  Concord  to  examine  the  orator's  lands,  and  be- 
fore any  definite  action  had  been  had  by  the  appraisers;  there  was  a 
verbal  agreement  between  the  orator  and  the  EdgeUs,  that  Abel  Ed- 
gell should  take  the  place  of  his  son  in  the  contract,  and  that  things 
ahould  proceed  from  that  time,  in  carrying  out  the  contract,  the 
Mme  as  if  Abel  had  been  a  party  to  it  from  the  beginning,  instead 
of  his  SOB.  For  the  purposes  of  this  case,  we  are  disposed  to  con- 
sider such  jparol  agreement  as  proved  by  the  evidence,  and  to  re- 
gard it  as%inding  upon  the  parties;  though  we  do  not  find  it  neces- 
iiary  io  form,  and  much  less  to  express,  any  definite  opinion  upon 
the  p<wQt  We  shall  then  proceed  upon  the  assumed  ground,  that 
no  objectien  can  be  made,  because  subsequent  proceedings  were 
had,  andiiie  award  made,  as  between  the  orator  and  Abel  Edgell. 
We  are  called  upon  to  set  aside  this  exchange  of  property,  and  to 
restore  the  parties  to  their  original  condition,  as  far  as  practicable. 

The  important  inquiry  is,  shall  this  he  done  7  It  is  not  uncommon 
fcr  a  court  of  chancery  to  refuse  to  lend  its  aid  to  enforce  a  contract 
by  reason  of  inadequacy  in  the  consideration ;  but  it  is  well  settled 
that  mere  inadequacy,  independent  of  and  unconnected  with  other 
circumstances,  is  not  sufficient,  jier  se,  to  rescind  a  contract,  unless 
Its  groBsaess  amount  to  firaud.  In  the  one  c^se  it  is  of  itself  suffi- 
cient; in  the  other  it  is  to  be  considered  with  reference  to  the  evi- 
dence, which  is  to  be  derivied  from  it  There  is  no  certain  rule  as 
to  the  degree  of  grossness,  necessary  to  furnish  in  itself  evidence  of 
fraud*  LordThurlow,  in  Choynne  v.  Heaton,  1  Brown's  Ch.  R.  9, 
says,  ^it  must  be  an  inequality,  so  strong,  gross  and  manifest,  that  it 
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must  be  impossible  to  state  it  to  a  man  of  common  sense,  without 
producing  an  exclamation  at  the  inequality  of  it**  This,  in  sub- 
stance, is  the  rule,  as  laid  down  by  other  chancellors ;  and  is,  at  best, 
loose  and  unsatisfactory,  but  too  firmly  established  to.  be  altered 
without  changing  thetules  of  property.  Equity,  which  requires 
equality^  should  preside  in  all  agreements.  This  is  required  by  the 
pure  morality  of  the  gospel.  Inadequacy  in  consideration  renders 
the  contract  inequitable,  and  the  principle  of  moral  duty  imposes 
the  obligation  of  supplying  the  deficiency.  In  the  case  before  us 
the  difference  is  more  than  two  to  one ;  under  the  civil  law,  if,  in 
the  sales  of  immoveable  property,  the  inadequacy  of  price  was  equal 
to  half  the  value,  the  contract  was,  on  that  account,  held  vicious. 
Though  the  common  law  has  not  adopted  this  rule,  still  it  has 
adopted  rules,  which,  as  applied  to  the  evidence  in  this  case,  re> 
quire  this  contract  to  be  rescinded.  The  evidence  presents  other 
ingredients,  to  say  the  least,  of  a  suspicious  nature,  which,  connect* 
ing  themselves  with  the  gross  inadequacy  of  price,  materially  as- 
sist the  orator  in  making  out  a  case. 

^  The  deed  of  the  orator  of  his  farm  to  Abel  Edgell  and  the  other 
deeds  and  writings  were  made  out  the  day  before  the  award  of  the 
fippraisers  was  made,  and  placed  in  the  hands  of  Isaac  Denison,  one 
of  the  appraisers,  and  not  to  be  delivered  over  by  him  to  the  persons 
to  whom  they  should  belongs  until  the  appraisers  had  determined 
the  relative  value  of  the  lands  upon  the  principles  of  the  written 
submission,  executed  by  the  orator  and  Horace  A.  Edgell.  This 
fact  is  established  most  fully  by  the  answer  of  Abel  Edgell,  and  by 
the  other  testimony.  A  standard  value  of  Jive  thouscmd  dollars  had 
been  put  upon  the  orator's  lands  by  the  agreement  of  the  parties ; 
and  it  was  made  the  business  of  the  appraisers  to  appraise  the 
Charleston  lands  in  the  same  proportion  in  respect  to  their  relative 
and  true  value,  talcing  at  the  same  time  into  consideration  the  use 
which  was  to  be  reserved  to  the  orator  in  the  lands.  Lawrence  and 
Moulton,  two  of  tlie  appraisers,  testify  that  they  paid  no  attention  to 
the  valuation  of  the  Concord  lands,  as  fixed  in  the  agreement,  but 
appraised  all  the  lands  at  such  sum  as  they  supposed  to  be  their 
actual  value.    We  find  that  i\m  appraisers  eventually  fyced  upon  the 
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ultimate  difference,  which  should  be  paid  by  Edgell  upon  the  ex* 
change,  as  the  average  of  the  difference  of  each  man's  appraisal, 
upon  the  principles  by  which  he  was  governed. 

It  is  admitted  by  the  counsel  for  the  defendants,  that,  unless 
there  has  been  an  appraisal  according  to  the  spirit  of  the  require- 
ments of  the  written  agreement,  there  was  no  authority  vested  in 
Denison  to  deliver  over  the  deeds,  which  he  held  as  escrows,  and 
that  they  must  fail  for  want  of  a  legal  delivery.  It  is,  however, 
assumed  by  counsel,  that  the  views  of  Moulton,  as  to  the  spirit  of 
the  contract,  were  correct,  and  the  principles,  upon  which  he  and 
Lawrence  proceeded  in  appraising  the  property,  necessary,  in  order 
to  prevent  the  advantages  of  a  catching  bargain.  If  we  grant  this 
position,  it  follows  that  the  three  appraisers  should  have  come  to  a 
result  by  adopting  the  same  principles.  Denison,  however,  says  he 
took  Howard's  lands  at  the  assumed  value  of  Jive  thousand  dollars, 
and  appraised  the  Charleston  lands  in  the  same  proportion,  and  thus 
obtained  his  result.  Consequently,  as  the  final  result  was  obtained 
from  the  individual  result  of  each  appraiser,  the  relative  value  of  the 
lands  has  never  been,  determined,  either  upon  the  one  principle,  or 
the  other.  It  is,  however,  very  clear  that  the  written  submission 
required  the  appraisers  to  value  the  Charleston  lands  according  to 
a  given  standard,  and  thus  furnish  premises  for  a  result,  not  show- 
ing the  actual,  but  a  hypothetical  difference  in  the  lands. 

It  is  said  that  this  gives  the  orator  an  unconscionable  advantage 
in  the  appraisal.  It  may  be  so,  but  what  then  ?  It  does  not  follow 
that  the  court  can  m((ke  a  different  submission  for  the  parties,  nor 
that  they  would  aid  the  orator  in  carrying  into  effect,  or  retaining, 
an  exchange  predicated  upon  such  an  appraisal.  All  the  powers 
of  arbitrators  are  derived  from  the  submission  of  the  partiiss ;  and 
so  it  must  be  with  these  appraisers.  17  Johns.  405.  The  result 
must  be,  that,  the  appraisers  not  having  kept  within  their  powers, 
their  award,  upon  which  the  exchange  is  predicated,  is  void. 

It  cannot  be  disguised,  that  the  proceedings  in  this  case  present 
some,  at  least,  of  the  appraisers  in  an  unfavorable  light.  It  is 
quite  remarkable  that  both  Moulton  and  Denison  should  have  ad- 
judged the  difference,  which  Edgell  should  pay  upon  the  exchange, 
QvXy  fifty  dollars ^  when  an  average  of  a  large  mass  of  testimony  be- 
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fore  us  shows  the  actual  difference  in  the  ralue  of  the  lands  to  be 
more  than  two  thousand  dollars ;  and  especially  when  Denison  tells 
us  that  he  took,  as  his  basis,  the  Concord  lands  at  their  assumed 
Tttlue.  This  tends  strongly  to  show  gross  pariiaUty.  We  have 
also  the  testimony  of  George  W.  Denison,  that  Isaac  Denison  told 
him  that  Edgell  was  getting  ^*cm  allured  great  trade  out  of  How^ 
ard;  and  that  Howard  was  very  much  worried  about  it.''  This  coo* 
Tcrsation  Mr.  Denison  thinks  took  place  at  Burke,  when  the  ap- 
praisers were  on  their  way  from  Charleston  to  Concord ;  and,  in  the 
same  conversation,  he  testifies  that  Isaac  Denison  said  he  bad  got 
to  go  down  to  Concord  and  make  the  writings,  as  Edgell  would 
have  no  one  else  do  it.  Isaac  Denison,  however,  in  his  testimony, 
saLys  he  has  no  recollection  of  ever  having  any  conversation  with  6. 
W.  Denison,  or  any  one  else,  upon  the  subject  of  his  making  the 
writings,  before  he  went  from  Burke  to  Concord ;  and  says  he  did 
not  tell  G.  W.  Denison,  or  any  one  else,  soon  after  his  return  from 
Concord  to  Burke,  'Chat  Abel  Edgell  had  cheated  Howard,  nor  any 
thing  of  the  kind;  but  he  does. state  that  after  the  appraisers  had 
been  at  Charleston,  and  before  they  went  to  Concord,  he  toldG.  W. 
Denison  that  Edgell  was  making  '^  a  great  trade  "  with  Howard, 
nnd  that  he  was  surprised  they  should  leave  it  to  men.  But  wheth- 
er he  got  "  a  great  trade"  if  by  this  was  meant  an  unequal  bar* 
gain,  must  depend  upon  the  result  of  the  appraisal ;  and  we  find  this 
«ame  Mr.  Denison  fixing  the  boot  money  at  ^fty  dollars.  It  i& 
urged  by  the  defendants,  that  most  probably  G.  W.  Denison  must 
4>e  mistaken  as  to  the  time  of  the  conversation  with  Isaac  penison  ; 
and  that  it  was  after  the  return  of  the  appraisers  from  Concord. 
This  might  seem  probable ;  but  if  so,  it  would  not  help  the  case. 
If  Denison  made  the  expression,  imputed  to  him  by  G.  W.  Denison^ 
after  the  appraisal  was  completed,  it  shows  that  he  did  not  act  his 
judgment  in  making  it 

It  appears  that  the  deed  from  Howard  to  Edgell,  of  his  farm,  wa* 
put  on  record  the  21st  of  May.  If  there  is  no  mistake  in  the  date 
of  this  record,  it  must  have  been  done  before  the  award  was  made. 
All  agree  that  the  award  was  made  on  the  22d  of  May.  Denison 
says  he  delivered  over  this  deed,  after  the  award  was  made,  with 
the  other  deeds  and  writings.    It  is  most  probable  there  was  a  mis- 
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take  in  the  Town  Clerks  in  the  day  of  the  month  on  which  it  wa» 
filed  for  record.  In  the  testimony  of  £.  D.  Goodwin  it  appears, 
thaty  in  conyenation  upon  the  sabject  of  the  trade  with  Mr.  Gil* 
key,  Abei  Edgell  said,  he  and  I>eni8on  were  old  settlers  together, 
that  there  had  alwaya  been  a  good  understanding  between  them, 
and  that  he  was  not  afraid  to  sabmit  the  case  to  him.  All  that  can 
be  said  of  this  is,  that  it  goes  to  show  a  personal  friendship,  and,  in 
connection  with  other  testimony,  may  tend  to  establish  an  improper 
partiality. 

In  r^ard  to  the  **  Upper  Melendy  lot,"  one  of  the  five  Charleston 
lotB,  it  18  quite  den  that  Abel  Edgell  had  no  title  to  it  The  title 
was  in  the  heirs  of  Asa  Mathewson,  aod  his  administrator,  at  the 
Orleans  County  Court,  December  term,  1889,  recovered  the  poe- 
aessionofit.  Silas  Gaskill  testifies,  that,  in  1888,^  when  hebar^ 
gained  with  Edgell  for  this  and  other  lots,  he  told  him  he  could 
only  give  him  a  quitclaim  deed  of  this  lot, — ^that  it  was  all  he  had 
of  it,— <and  that  there  were  adverse  cktmamis  to  it,  &c.  Brigham 
Pike  states,  that,  in  the  spring  of  1888,  he  eauimined  the  title  of 
Silas  OaskiD  to  this  lot,  found  it  dispuUhle  and  doubtfnl ;  and  that, 
upon  being  enquired  of  by  Abel  Edgell,  why  he  did  not  buy  it  ^ 
Gaskiil,  he  assigned  to  him  iki$^  as  the  reason.  He  also  says,  that 
this  conversation  with  Edgell  was  while  he  lived  at  Concord,  and 
before  he  removed  to  Derby  in  April,  1839.  Edgell,  it  is  true,  in 
his  answer,  denies  that  he  was  informed  by  Gaskill  that  there  were 
adverse  daimants  to  this  lot  at  any  time,  before  he  gave  his  qnit- 
eiaim  deed  to  Howard ;  and  jdso  denies  that  he  was  informed  by 
Pike  that  the  title  of  Gaskill  was  doubtful  within  the  time  specified. 
It  is  consistent  with  the  answer  that  he  was  subsequently  informed 
of  it  The  fact  that  Gaskill  had  no  title  was  readily  discoverable 
upon  an  examination  of  the  reoords  in  the  Town  Clerk's  office ;  and 
we  think,  in  view  of  the  evidence  and  the  nature  of  the  case,  thai 
Edfdl  is  chargeable  with  noltoe,  before  his  deed  to  Howard,  that 
Gaskill's  title,  and  of  course  his  own,  was  invalid. 
*  The  purchase  of  thb  lot,  thongh  Howard,  by  the  contract  of  the 
8th  of  May,  was  to  have  but  a  quitclaim  deed,  was  not  a  bargain  of 
hazard  as  to  title.  Hie  was  to  pay  its  foil  value ;  and  had  the 
right  to  expect  an  equivalent    Abel  Edgell,  in  his  answer,  says  that 
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Qaskill  told  him,  that  the  person  of  whom  he  bought  gare  only  a 
quitclaim  deed,  and  that  he  was  not  willing  to  give  any  other,  but 
that  he  believed  the  title  good,  and  that  he  should  be  willing  to  giro 
a  warrantee  deed,  were  it  not  that  it  would  break  in  upon  his  uni* 
form  practice  of  giving  such  deeds  only  as  he  received.  He  says 
he  informed  Howard  of  whom  he  bought  the  lot,  of  the  kind  of  deed 
he  had  taken,  and  the  substance  of  what  Gaskill  had  told  him,  and 
that  he  himself  did  not  know  whether  the  title  was  good  or  not. 
Howard,  then,  was  assured  that  Gaskill  believed  the  title  good, 
and  that  it  was  not  on  account  of  any  doubts  as  to  title,  that  he 
could  only  give  a  quitclaim  deed ;  and  that  Edgell  himself  did  not 
know  about  the  title.  Whereas,  Gaskill  says  he  told  Edgell  there 
were  adverse  claimants,  osf  the  name  of  Mathewson,  as  he  was  in- 
formed when  he  bought, — that  he  had  been  threatened  with  a  suit, 
though  none  had  been  commmenced,  and  he  did  not  believe  any 
suit  would  be  commenced.  This  information  he  says  he  gave  Ed- 
gell, at  the  time  he  traded  with  him,  and  bethinks,  also,  thesuly- 
stance  of  it  about  a  year  before  that  time.  Edgell  not  only  suppressed 
^he  information,  which  we  think  he  had  as  to  the  defect  of  his 
title ;  but,  in  representing  that  Gaskill  thought  his  title  good,  and 
that  he  had  no  objection  to  giving  a  warrantee  deed  but  his  practice 
did  that,  which  was  calculated  to  quiet  any  examination  as  to  the  title 
on  the  part  of  Howard.  That  Howard  supposed  he  was  to  get  a 
title  to  this  lot  no  one  can  doubt.  The  average  value  of  the  lot,  by 
the  witnesses  examined,  is  about  three  hundred  and  twenty  dollars. 
With  a  deduction  of  this  lot,  it  would  leave  the  value  of  the  Charles- 
ton lands,  received  by  Howard  on  the  exchange,  less  than  six  hun- 
dred dollars. 

If  Prescott's  evidence,  in  regard  to  his  being  solicited  to  make 
Edgell  an  offer  for  the  Gilman  lot,  and  that  of  Saunders,  in  regard 
to  the  ofi*er  which  he  says  he  made  for  the  Allen  lot,  can  be  relied 
upon,  they  do  furnish  evidence  of  a  device  on  the  part  of  Edgell  to 
obtain  an  over  appraisal  of  the  Charleston  lands.  These  witnesses, 
however,  are  opposed  by  the  answer  of  Edgell ;  and  it  may  be  diffi- 
cult to  determine  how  the  facts  in  this  particular  were. 

In  the  case  of  Brown  v.  Sawyer,  1  Aik.,  130,  the  rule  is  laid 
down,  that  gross  inadequacy  of  price  is  evidence  from  which  a  jury^ 
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mty  ^G$nm^  frmu[f  or  mistake,  if  there  be  no  circumstances  in  the 
ease,  which  rebot  the  presumption.  Though  it  should  be  held, 
that  Mtere  inadequacy  of  price  will  not  of  itself  substantiate  a  charge 
of  fraud,  yet,  when  gross,  and  connected  with  other  circumstancts 
qfsuspieum^  (as  in  the  case  of  weakness  of  intellect,  not  amounting 
to  insanity,)  it  may  furnish  satisfactory  ground  for  relief,  especially 
in  a  court  of  equity.  When  we  take  into  consideration  the  gross 
inadequacy  of  price,  the  fact  that  no  award  of  the  appraisers  was 
ever  made  upon  the  principles  contained  in  the  contract  of  submis- 
sion, and  the  many  ingredients,  to  say  the  least,  of  a  suspicious  na- 
ture attending  the  case,  we  have  no  doubt  tl^at  the  orator,  Howard, 
should  have  relief. 

This  Court,  then,  advise  that  the  decree  of  the  Chancellor  be  re- 
versed, that  the  deed  of  the  orator  of  the  21st  of  May,  1839,  of  his 
Concord  farm,  to  Abel  Edgell,  be  held  null  and  void  to  every  in- 
tent and  purpose ;  and  that  Edgell,  and  all  persons  claiming  under 
him,  be  perpetually  enjoined  from  setting  up  any  title  to  said  prem- 
ises, and  every  part  thereof,  under  said  deed,  both  at  law  and  in 
equity  ^  and  that  they  and  each  of  them  be  restrained  from  using 
said  deed  as  evidence  in  a  court  of  law,  or  equity;  that  the  bond  of 
the  orator  to  said  Abel,  under  date  of  21st  of  May,  1839,  specified 
in  the  bill,  be  delivered  up  by  said  Abel  to  the  orator  to  be  can- 
celled ;  and  that  the  said  Abel  be  perpetually  enjoined  from  having 
and  maintaining  any  action,  or  actions,  on  any  of  the  covenants  in 
said  deed,  or  upon  said  bond,  or  for  the  seizin  and  possession  of  the 
lands  specified  therein ;  and  that  the  defendants  pay  to  the  orator, 
by  a  time  to  be  fixed  by  the  Chancellor,  the  costs  in  the  Court  of 
Chancery,  and  also  the  costs  in  this  Court 

It  is  farther  advised  thni  the  two  deeds  from  Horace  A.  Edgell  to 
the  orator,  and  the  three  deeds  from  Abel  Edgell  to  him,  specified  in 
the  bill,  of  the  Charleston  land,  be  held  void,  and  of  none  efi*ect  to 
pass  the  title  to  said  lands,  or  to  give  an  action  on  the  covenants 
therein  contained,  and  that  the  note  of  one  thousand  dollars  of  the 
said  Abel  to  the  orator,  endorsed  down  to  $366,67,  be  held  null  and 
void  and  of  none  effect.  Provided^  however,  the  decree  is  to  be  of 
nb  effect,  unless  the  orator  shall  pay  to  the  clerk  of  the  Court,  for 
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the  use  of  the  said  Abel  Edgell,  by  a  time  hereafter  to  be  fixed  bj 
the  Chancellor,  such  sum  as  the  said  Abel  paid  on  the  orator's  notes 
to  Joseph  Fry,  and  the  interest  on  the  same,  the  amount  of  which  is 
to  be  ascertained  by  the  Chancellor,  and  this  cause  is  remitted  to 
the  Court  of  Chancery,  that  it  may  be  proceeded  with  accordingly. 
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Thomas  Grifpin  v,  Isaac  Ttson,  Jr. 

If  G.  and  T.  enter  into  an  agreement,  by  which  G.  i«  to  labor  for  T.  and  be 
boarded  by  him  in  a  particular  way,  or  at  a  certain  place,  G.  has  no  right 
to  procnre  his  board  in  a  difi*erent  way,  or  at  a  place  not  designated  be- 
twen  them,  and  charge  T.  therefor,  withoat  showing  some  failure  in  per- 
ibrmance  on  the  part  of  T. 

When  a  person  indebted  to  another  makes  a  tender  of  the  sum  due,  which  is 
refused,  and  an  action  is  afterwards  commenced  before  a  justiee  of  the 
peace,  the  party  making  the  tender  must  plead  it  specially  at  the  trial  be- 
fore the  justice,  if  he  intend  to  rely  upon  it ;— it  is  not  sufficient  that  he 
offer  to  produce  the  money  before  the  justice,  but  neglect  to  do  so,  in  conse- 
quence of  the  other  party's  saying  to  him  that  that  was^ot  what  he  wanted, 
that  he  wanted  more,  and  that  it  was  of  no  consequence, 
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Book  Account.  The  action  was  commenced  before  a  justice  of 
the  peace,  and  came  to  the  county  court  by  appeal :  an  auditor  was 
appointed,  who  reported  as  follows. 

The  plaintiff  presented  an  account  against  the  defendant  for  one 
month's  labor,  charged  at  $10,00,  and  for  his  board  during  the 
month,  charged  at  ^,45.  It  apfteared  that  the  labor  was  performed 
by  the  plaintiff  in  pursuance  of  a  contract  between  the  parties,  and 
that,  by  the  contract,  the  defendant  was  to  board  the  plaintiff  while 
he  was  at  work,  and  that  the  defendant  told  him  that  he  might 
board  at  the  defendant's  boarding  house,  with  one  Fitzgerald,  or 
with  the  plaintiflTs  mother.  The  plaintiff  bought  provision  of  the 
defendant,  and  procured  his  mother  to  cook  his  board  during  the 
time  he  performed  said  labor.  It  appeared  that  the  plaintiff's 
mother  was  indebted  to  the  defendant  to  the  amount  of  $6,00  or 
$7,00,  at  the  time  the  plaintiff  agreed  to  labor  for  him. 

The  plaintiff  had  an  account  against  the  defendant,  which  was 
not  disputed,  of  $1,93 ;  and  it  was  proved,  that,  sometime  before  the 
commencement  of  this  suit,  the  defendant  tendered  to  the  plaintiff 
the  sum  of  $8,22, — which  was  more  than  the  balance  then  due  to 
the  plaintiff  for  the  one  month's  labor,  with  the  interest  which  had 
then  accrued.  It  was  farther  proved  that  the  defendant  carried  the 
tender  to  the  justice's  court,  told  the  court  the  amount  of  the  tender, 
and  offered  to  produce  it,  but  did  not  produce  it,  in  consequence  of 
being  told  bj  the  plaintiff's  counsel,  in  relation  to  the  tender,  "that 
it  was  not  what  he  wanted, — ^he  wanted  more, — it  was  of  no  conse- 
quence." It  was  conceded  that  the  amount  of  the  tender  was 
brought  into  the  coanty  court  the  eighteenth  day  of  the  term  at 
which  the  appeal  was  entered.  i 

The  county  court  disallowed  the  plaintiff's  claim  for  board,  and 
adjudged  the  tender  sufficient,  and  rendered  judgment  fi>r  the  de- 
fendant    Exceptions  by  plaintiff. 

A  FuUam  lor  plaintiff. 

I.  We  insist  that  the  plaintiff  can  recover  for  the  board  charged ; 

1.  Because  the  defendant  was  benefited  to  the  anrount  of  $6,45 
by  the  plaintiff's  boarding  himself,  and  the  plaintiff  can  recover  for 
it  in  no  other  way. 
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2.  The  defeDdant  is  bound  to  know,  if  he  is  receiving  the  dailj 
benefit  of  the  plaintiff's  expenditure. 

3.  The  defendant  never  contracted  with  the  plaintiff's  mother  te 
board  the  plaintiff,  but  merely  tdd  him  that  he  might  board  there ; 
and  the  plaintiff  adopted  the  onl j  feasible  waj  of  doing  sa 

n.  If  we  are  wrong  in  this,  we  still  insist  that  we  are  entitled  to 
«  judgment,  notwithstanding  the  tender ; 

1.  Because  the  defendant  did  not  bring  tlie  tender  into  the  jus- 
tice's court,  nor  prove  that  any  such  tender  had  been  made.  Chit. 
on  Cent.  a08.  Pratt  r.  Gallup,  7  Vt  344.  CMpman  v.  Bates,  5 
Vt.  143. 

2.  It  does  not  appear  that  the  tender  was  made  at  the  time,  nor  aP* 
ter,  the  debt  was  due.  Kingman  v.  Fierce,  17  Mass.  247.  Jeuett 
w.  Wagnaw,  2  Bibb  269. 

3.  What  was  said  by  the  plaintiff's  attorney  at  the  trial  before 
ahe  justice  might  have  excused  the  defendant  from  producing  the 
Money,  had  it  taken  place  at  the  time  the  tender  was  made,  but 
«canot  excuse  him  from  bringing  the  money  into  court,  and  leaving 
it  in  the  custody  of  the  court,  that  the  plaintiff  may  receive  it  at  any 
time  before  the  copies  fcr  the  appeal  are  taken  out. 

4.  The  money  tendered  should  be  taken  with  the  copies  and 
lodged  with  the  clerk  of  the  county  court  the  first  day  of  the  term, 
that  the  plaintiff  may  ni  any. time  take  it  if  he  wish, 

JL  Wasibwm  for  defendant 

1.  The  defendant  insists  that  the  contract  between  the  parties,  as 
ebown  by  the  case,  gave  the  plaintiff  no  right  to  board  himself  and 
charge  the  defendant  for  it.  By  the  contract  the  defendant  was  to 
board  the  plaintiff^  and  he  tdd  him  that  he  might  board  at  the  de* 
fendant's  boarding  house,  or  with  the  plaintiff's  mother,  who  was 
then  indebted  to  the  defendant  to  the  amount  of  the  board.  % 

2.  The  defendant  insists  that  the  tender,  as  shown  by  the  case, 
was  good  and  sufficient.  Douglass  v.  Patrick,  3  T.  R.  083. 
nmmas  r.  Evans,  10  East  101.  2  Wash.  C.  G.  Rep.  15,  [3  Pet. 
IKg.  026.]  BUghfs  Ex'rx.  r.  Ashley,  Peter's  C.  C.  Rep.  15,  [3 
Pet  Dig.  626.}    6  Bac.  Abr.  464.    Esp.  on  Ev.  112. 

Si  The  defendant  insists  that  the  tender  was  brought  into  the 
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•county  court  in  sufficient  season.  Birks  ▼.  IVippet,  1  Saund.  R. 
32,  n.  2.  Kiltnck  v.  Maidman,  1  Burr.  59.  Nome  ▼.  Smith,  1 
H.  Bl.  369.    Prait  v.  GaOup,  7  Vt.  348. 

« 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  But  two  questions  have  been  made.  The  first  is 
whether  the  plaintiff  ought  to  be  allowed  his  charge  of  $6,45  for 
boarding  himself  while  at  work  for  the  defendant  It  appears,  from 
the  report  of  the  auditor,  that  the  defendant  was  to  board  the  plain- 
tiff, while  working  for  him,  and  that  he  designated  several  different 
places  where  he  might  board,  and,  among  others,  told  him  that  he 
might  board  with  the  mother  of  the  plaintiff,  at  whose  house  it  ap- 
pears he  did  board,  but  not  in  the  family  of  his  mother ;  but  the 
plaintiff  furnished  his  own  provisions,  and  his  mother  cooked  them 
for  him. 

The  plaintiff  could  not,  in  violation  of  the  contract  with  the  de- 
fendant, that  he  should  be  boarded  in  a  particular  way,  or  at  a  cer- 
tain place,  procure  his  board  in  a  different  way,  or  at  another  place, 
not  designated,  at  the  defendant's  expense,  without  showing  some 
failure  on  the  part  of  the  defendant.  It  does  not  appear  that  the 
defendant  knew  that  the  plaintiff  was  furnishing  his  own  board,  nor 
that  the  defendant  had  neglected  to  furnish  board  in  the  manner 
agreed  upon.  We  therefore  think  that  the  court  did  right  in  reject- 
ing that  item  in  the  plaintiff's  account. 

The  auditor  finds  due  to  the  plaintiff,  after  disallowing  the  afore- 
said item,  the  sum  of  $8,07,  and  reports  that  the  defendant,  before 
the  commencement  of  this  suit,  tendered  to  the  plaintiff,  a  sum  suf> 
ficient  to  cover  this  balance,  and  the  interest.  The  remaining 
question  is,  did  the  defendant,  after  being  sued,  keep  his  tender 
good,  BO  that  he  can  rely  upon  it  in  defence  of  this  action.  There 
has  been  a  good  deal  of  speculation  on  the  subject  of  tender.  Not 
only  what  constitutes  a  good  legal  tender,  in  all  its  niceties  and  par- 
ticularities, but  also  what  will  excuse  the  party  making  the  tender 
from  the  observance  of  all  those  legal  requisites.  But  where  the 
tender  has  once  been  made  in  a  manner  satisfactory  to  the  law,  and 
refused,  it  then  becomes  the  duty  of  the  party  making  the  tender  to 
keep  it  good,  so  that  the  party  to  whom  it  is  made  can  have  it,  if  he 
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signifies  a  willingoess  to  receiTe  it ;  and  if  a  suit  is  commenced,  the 
defendant  must  plead  the  tender  in  bar  of  a  recovery,  if  he  intends 
to  reJ  J  upon  it,  and  if  he  do  not  thus  plead  it,  but  proceed  to  trial 
npon  the  plaintiff's  canse  of  action,  it  will  be  regarded  as  a  waiver 
of  the  tender. 

The  auditor  has  reported  that  **  the  defendant  brought  the  tender 
"  to  the  Justice  Court,  and  told  the  court  the  amount  of  the  tender,. 
^^  and  offered  to  produce  it,  but  did  not,  in  consequence  of  being 
"  told  by  the  plaintiff's  counsel,  in  relation  to  the  tender,  that  it 
'^  was  not  what  he  wanted, — he  wanted  more, — it  was  of  no  conse- 
"  quence."  This  is  relied  upon  as  an  excuse  for  not  pleading  the 
tender, — ^but,  as  I  think,  without  reason.  It  was  a  mere  repetition 
of  the  plaintiff's  refusal  to  accept 'the  tender.  Nothing  is  said  by 
the  defendant  about  pleading  it ;  and  nothing  is  said  by  the  plaintiff^ 
to  excuse  him  for  not  pleading  it. 

The  auditor  farther  reports,  **  that,  if  the  tender  was  legally 
pleaded,"  he  finds  &c.  We  might  with  more  propriety  inquire 
whether.it  was  pleaded  at  all.  The  auditor  has  reported  no  fact  in 
relation  to  it  The  authorities,  when  carefully  examined,  will  all 
appear  to  be  harmonious  on  the  subject,  that  the  tender,  if  the  de- 
fendant would  rely  upon  it,  must  be  pleaded.  There  is  a  single 
dictum  in  Espinasse's  Nisi  Prius,  that  the  defendant  need  not  pro* 
duce  the  money  in  court,  if  the  plaintiff  "  refuse  to  receive  it." 
But  this  is  said  under  that  division  of  the  subject  which  relates  to 
the  pleading  the  tender ; — and  the  very  text,  firom  which  this  is  ex- 
tracted, lays  down  the  doctrine,  that,  if,  the  defendant  would  derive 
any  advantage  from  his  tender,  he  must  plead  it.  • 

The  case  o£  Douglass  v.  Patrick,  3  T.  R.  683,  is  relied  ppon  by 
the  defendant  But  the  question  in  that  case  was  not  as  to  the  ne- 
cessity of  pleading  the  tender, — ^but  it  was  whether  a  legal  tender 
had  been  made.  The  tender  was  pleaded,  although  made  informal* 
ly ;  and  the  court,  in  that  case,  thought  that  the  defendant  was  ex- 
cused by  the  (^aintiff  firom  observing  all  the  requisitions  of  the  law 
in  making  a  tender. 

Taking  the  report  of  the  auditor  for  a  guide  on  this  subject,  we 
come  to  the  conclusion  that  the  tender  was  not  pleaded  at  the  jus- 
tice's court.    He  not  only  does  not  find  the  fact  that  the  tender  was 
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pleaded,  but  he  does  find  other  facts  from  which  it  would  be  reason- 
able to  infer  that  the  fact  does  not  exist  This  tender,  then,  from 
ally  thing  that  appears,  was  well  made ; — still,  in  the  subsequent 
proceedings,  it  was  not  so  relied  upon,  that  the  defendant  ca^i  take 
any  benefit  from  its  having  been  made ;  and  to  hold  differently  would 
be  an  inexcusable  departure  from  the  sahUary  and  u>eU  established 
rules  of  pleading. 

The  judgment  of  the  County  Court  is  reversed,  and  judgment  is 
rendered  upon  the  report  for  the  plaintiff  to  reco? er  the  sum  of  $8.07. 


Samuel  Bjlodgxtt  v.  Town  of  Royaltok. 

[Same  Case,  14  Vt  S88, 16  Yt.  497.] 

When  a  new  road  has  been  laid  and  worked  in  a  town,  the  diBContinaing  the 
old  road,  by  the  selectmen,  and  the  leaving  the  new  road  open  for  travel, 
and  thus  compelling  the  travel  to  go  upon  the  new  road,  are  acts  so  nne- 
quivocal  in  their  character,  and  so  inconsistent  with  any  other  rational  in- 
tent of  the  selectmen,  than  that  the  road  shall  be  an  open  highway,  as  to 
be  legitimate  evidence  that  the  road  has  been  opened  by  the  town  and  de- 
voted to  public  use,  so  as  to  make  the  town  liable  for  any  damages  arising 
from  the  insufficiency,  or  want  of  repair,  of  such  road. 

And  it  makes  no  difference  that  the  fences  across  the  new  road  were  first 
torn  down,  and  the  road  thus  opened,  by  some  other  person,  if  the  select- 
men, after  learning  the  fact,  and  after  shutting  up  the  old  road,  suffer  the 
travel  to  go  upon  such  new  road,  without  ^providing  any  other  place  to 
travel. 

Trespass  on  the  case  for  damages  to  the  plaintiff's  horses  and 
carriages,  resulting  from  the  insufficiency  and  want  of  repair  of  a 
highway  in  Royalton.    Plea,  the  general  issue,  and  trial  by  jury. 

On  trial  it  appeared,  that,  at  a  session  of  the  Supreme  Court  al 
Chelsea,  in  the  county  of  Orange,  in  March,  1837,  a  highway,  duly 
surveyed  and  laid  out  by  a  committee  appointed  by  that  court,  was 
established  in  the  towns  of  Royalton,  Bethel  and  Randolph.  In  the 
summer  of  1837  the  town  of  Royalton  appointed  It  committee  to  let 
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ottt  ibe  miking  of  that  portion  of  said  highway  within  their  limits, 
and  they  let  out  the  aame  in  sections,  which  were  all  completed, 
and  accepted  by  the  said  committee,  in  November,  1687.  The  se- 
lectmen of  the  town  then  examined  the  road,  but  concluded  not  to 
open  it  for  travel  that  year, — the  fences  then  being  across  the  road ; 
but  the  fences  were,  by  travdiers,  taken  down,  and  the  public  trarel 
went  on  to  the  road,  that  autumn,  and  has  continued  to  go  there 
ever  since. 

In  April,  1838,  the  selectmen  of  Royal  ton  irere  called  out,  on  a 
petition  of  the  inhabitants,  to  discontinue  the  old  road,  of  which  the 
new  road  was  an  improvement,  and  a  majority  of  the  select  men  de> 
eided  to  discontinue  it,  except  a  small  part  at  the  south  end,  which 
was  reserved  for  the  use  of  the  inhabitants  on  that  part,  and  there- 
upon  the  old  road  was  fenced  up  by  the  inhabitants  and  land  owners 
thereon,  and  has  never  since  been  repaired,  or  used,  as  a  public 
highway,  though  travellers,  and  the  plaintiff's  stages,  have  occasion* 
ally  passed  that  way,  by  taking  down  the  fences,  when  the  new 
road  was  out  of  repair,— and  especially  in  the  spring  of  1888. 

The  selectmen  did  not  deliver  any  certificate  of  the  discontinu- 
ance  of  the  old  road  to  the  toWn  clerk,  for  record  until  April,  1889 ; 
and  they  have  never  left  with  him  any  certificate  of  the  opening  of 
the  new  road.  When  the  majority  of  them,  in  April,  1838,  decided 
to  discontinue  the  old  road,  a  land  owner,  who  had  fenced  up  the 
old  road,  finding  his  fence  taken  down  by  travellers,  or  stage  driv- 
ers,  applied  to  one  of  the  sel^troen,  who  informed  him  that  the 
road  was  discontinued;  whereupon  he  put  up  and  kept  up  his 
fence. 

In  the  spring  of  1838  the  selectmen,  with  the  other  highway  sur- 
Tey  bills,  made  out  and  delivered  one  to  one  Fowler,  a  highway  sur- 
veyor ;— the  bill  not  describing  the  roads  in  his  district,  he  soon  af- 
terwards applied  to  one  of  the  selectmen,  who  informed  him  that  he 
must  lay  out  the  taxes  in  his  bill  on  the  said  new  road ;  which  he 
did  that  seasoa. 

At  the  May  Term  of  Windsor  county  court,  1888,  an  indictment 

was  iomad  against  the  town  of  Royalton  for  the  insufficiency  and 

want  of  repair  of  the  said  new  road,  and,  at  the  November  Tisrm, 

1888,  a  fine  was  assessed  therefor  on  the  town  by  the  court,  which 
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was  duly  collected,  and  was,  under  the  direction  of  an  agent  ap» 
pointed  by  the  court,  laid  out  in  the  repair  of  the  road  in  1839 ;  and 
the  road  has  ever  since  been  maintained  by  the  town. 

The  plaintiff  gave  evidence  tending  to  prove  that  the  said  new 
road  became  much  out  of  repair,  by  deep  ruts,  in  November  and 
December,  1837,  and  that,  in  running  his  stage  thereon,  one  of  his 
'  horses  had  a  leg  broke  in  December,  1837,  by  reason  of  the  said 
want  of  repair ;  that  about  the  middle  of  May,  1838,  another  of  his 
stage  horses  was  badly  injured,  and  another  in  June,  1838,  and  that 
his  carriages  were  also  injured, — all  by  reason  of  the  insufficiency 
of  the  road. 

The  defendants  gave  evidence  tending  to  prove  that  the  plaintiff's 
stage  driver,  in  November,  1837,  took  down  the  fence  across  the 
new  road,  and  drove  the  plaintiff's  stage  through  on  the  road. 

The  defendants  requested  the  court  to  charge  the  jury, — 1,  That 
the  plaintiff  could  not  recover,  because  no  certificate  of  the  opening 
of  the  new  road  had  ever  been  made  and  recorded ;  2,  That  the 
discontinuance  of  the  old  road  could  have  no  effect  until  recorded, 
in  1839 ;  3,  That  if  the  plaintiff's  driver  took  down  the  fence 
across  the  new  road  in  1837,  before  the  selectmen  had  opened  the 
road,  and  so  opened  a  passage  for  the  travel,  and  for  heavy  teams, 
on  to  that  road,  whereby  the  same  had  become  deeply  rutted,  and 
whereby  the  plaintiff  had  suffered  damage,  he  could  not  recover  for 
such  damage. 

The  court  charged  the  jury  that  the  opening  a  highway,  so  as  to 
render  the  town  liable  for  damage  for  its  insufficiency,  could  not  be 
produced  by  the  act  of  a  private  individual.  That  it  must  be  by  the 
certificate  of  the  selectmen,  duly  recorded,  or  by  some  other  act  of 
the  selectmen,  unequivocal  in  its  character,  and  clearly  inconsistent 
with  any  other  honest  intent,  than  that  the  road  should  be  an  open 
highway ;  or  there  must  be  some  corporate  act  of  the  town  to  the 
same  effect.  That,  this  road  being  in  fact  in  use  in  April,  1838, 
the  decision  of  the  majority  of  the  selectmen  to  discontinue  the  old 
road,  and  the  fencing  up  the  same,  as  shown,  was  such  une<](uivocaI 
act,  which  had  never  been  repudiated,  but  had  ever  since  been  con* 
formed  to  and  sanctioned  by  the  town,  in  maintaining  the  new  road 
as  the  only  main  and  stage  road.    But  that  the  town  were  only  lia* 
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ble  for  such  damages  as  kad  happened  to  t)ie  plaintiff,  from  the  in* 
sufficiency  of  the  said  road,  after  the  decision  of  the  selectmen  and 
the  fencing  up  of  the  old>oad  in  April,  1838 ;  and  that  for  such 
damage  the  town  was  liable,  regardless  of  who  first  took  down  the 
fences  on  the  new  road. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptions  by  de- 
fendants. 

T.  Hutchinson  for  defendants. 

We  contend,  that,  if  the  discontinuance  of  the  old  road  would  be 
equivalent  to  a  record  of  the  opening  of  the  new  road,  (which  we 
do  not  admit,)  surely  a  decision  of  the  majority  of  the  selectmen,  in 
the  spring  of  1838,  to  discontinue  the  old  road,  which  decision  was 
not  put  upon  paper,  nor  upon  record,  until  1839,  could  have  no 
such  effect 

Hence  we  contend,  1,  That  the  town  are  not  liable  for  damage 
done  before  the  opening  of  the  new  road  by  the  record  required  by 
the  statute ;  and  2,  That  no  substitute  arises  from  the  proof  about 
discontinuing  the  old  road,— especially  in  favor  of  the  plaintiff,  who 
was  an  inhabitant  of  the  town. 

3.  We  contend  that  the  instructions  of  the  court  to  the  jury,  and 
their  refusing  to  instruct  as  requested,  gave  the  plaintiff  the  full 
benefit  of  his  own  wrong, — ^himself,  by  his  teamster,  opening  the 
new  road,  and  causing  all  those  ruts,  and  the  want  of  repairs,  of 
which  he  complains. 

TVac^  4*  Oontferse  for  plaintiff. 

That  the  charge  to  the  jury  was  correct  was  virtually  decided  by 
this  court,  when  the  same  case  was  before  them  at  the  Feb.  Term, 
1842.  [14  Vt  288.]  The  decision  then  made  is  based  upon  the 
clearest  principles  of  reason  and  common  sense,  and  is  sustained  by 
the  most  obvious  considerations  of  justice  and  public  policy. 

That  the  evidence  admitted  was  such  as  tended  to  show  a  recog- 
nition of  the  road  as  a  public  highway  by  the  town,  and  by  its  offi- 
cers, appears  to  us  incontrovertible. 

If  any  thing,  short  of  the  record  of  the  selectmen,  could  be  evi- 
dence of  recognition,  that  described  by  the  judge  in  his  charge  was 
such. 
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The  opinion  of  the  court  was  deliTered  by 

Hbba&d,  J.  Thifl  case  has  once  before  been  to  this  court,  and 
so  far  as  this  question  was  then  considered  by  the  court,  it  must  be 
regarded  as  settled.  The  defendants  seek  immunity  from  the  lisr 
bility  imposed  upon  towns  for  damage  sustained  by  individuals  by 
reason  of  the  insufficiency  of  a  road,  upon  the  grouiui  that  the  se- 
lectmen had  not  caused  a  certificate  of  the  opening  of  the  road  to 
be  recorded  in  the  town  clerk's  office.  And  this  brings  up  the  in- 
quiry, whether  there  is  any  other  way  in  which  this  liability  can  be 
fixed  upon  a  town.  If  this  was  a  road  that  the  town  of  Royaltoa 
was  "  liable  to  keep  in  repair,"  tlien  the  town»  by  the  statute,  would 
be  "  liable  for  damages  h^)peDing  through  the  insufficiency, .  or 
want  of  repair,  of  the  road."  It  has  been  repeatedly  held  that  a 
public  highway  may  be  created  by  adoption,  and,  by  such  adoption 
and  use  of  it,  the  owner  loses  his  right  to  fence  up  and  control  the 
use  of  the  land.  And  when  this  court  had  this  case  under  consid-^ 
eration  before,  it  was  expressly  so  held  by  the  court.  If  that  point 
is  established,  it  only  becomes  necessary  to  examine  whether  the 
charge  of  the  County  Court  upon  this  point  was  a  departure  from 
this  rule. 

The  court  charged  the  jury  that  "  the  opening  of  the  road  could 
not  be  effected  by  the  act  of  an  individual, — but  must  be  by  the 
certificate  of  the  selectmen  duly  recorded,  or  by  some  other  act  of 
the  selectdien,  unequivocal  in  its  character,  and  clearly  inconsistent 
with  any  other  honest  intent,  but  that  the  road  should  be  an  open 
highway ,-  or  there  must  be  some  eorpocate  act  of  the  town  to  the 
same  effect."  This  charge  of  the  court  must  be  correct,  if  any 
thing  short  of  the  record  is  to  have  the  same  effect 

But  it  is  said  that  there  was  n.o  such  unequivocal  act  at  the  select- 
men. The  case  finds  that  this  road,  de  faeto^  was  laid  open  in  the 
fall  of  1837,  and  was  then  trayelled,  and  was  afterwards  continued 
to  be  open  and  travelled;  and  that  in  April,  1838,  the  selectmen, 
de  facto,  discontinued  the  old  road,  and  caused  it  to  be  shut  up, 
leaving  no  open  way  for  the  travel  to  pass,  except  upon  this  new 
road.  And  the  case  fiirther  finds,  that,  by  direction  of  one  of  the 
selectmen,  a  portion  of  the  highway  tax  was  laid  out  upon,  this  new 
road  in  June  following.   These  acts  could  hardly  be  called  equivacaL 
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There  could  have  been  no  different  views  entertained  of  them  by 
those  who  witnessed  them.  If  this  is  so,  if  the  selectmen  intended, 
by  shutting  op  the  old  road  and  permitting  the  new  road,  after  haT- 
ing  made  it,  to  remain  open,  and  become,  as  it  in  fact  did,  the  thor- 
onghfare  for  the  public  travel,  and  the  town  acquiesced  in  this  pro- 
ceeding and  arrangement  of  the  selectmen,  I  think  the  town  may 
with  propriety  be  said  to  have  adopted  this  road,  and  to  have  become 
liable  to  keep  it  in  r^air. 

There  is  one  farther  objection  to  the  charge  of  the  court  The 
court  instructed  the  Jury  ^'that  the  town  was  liable  only  for  such 
damages  as  had  happened  to  the  plaintiff  from  the  insufficiency  of 
said  road,  after  said  decision  and  fencing  up  the  old  road,  in  April, 
1B38,  and  that  for  such  damage,  the  town  was  liable,  regardless  of 
who  first  took  down  the  fences  on  said  new  road."  The  defendants 
offered  testimony  tending  to  prove  that  the  plaintiff's  stage  driver 
took  down  the  fence,  on  said  new  road  in  November,  1837,  and 
drove  the  plaintiff's  stage  through  on  said  road.  This  has  no  ten* 
dency  to  change  the  character  of  the  transaction.  It  was  not  the 
first  taking  down  the  fence,  but  it  was  the  shutting  up  the  old  road 
and  permitting  the  new  road  to  remain  open,  that  was  characteristic 
of  the  intention  of  the  selectmen.  The  fence  might  as  well  have 
been  taken  down  by  the  plaintiff  as  by  any  other  person.  When 
the  selectmen  shut  up  the  old  road,  and  thereby  compelled  the  travel 
to  go  upon  the  new  road,  and  left  that  open,  and  made  no  other  pro- 
vision for  the  public,  for  all  the  purposes  of  this  inquiry  it  became 
their  act,  and  the  town,  by  acquiescing  in  it^  have  adopted  the  road 
and  made  it  their  own. 

Judgment  affirmed. 
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Jonathan  D.  Roberts  v.  Joel  Warner. 

In  an  action  oT  scire  facias  upon  a  recognizance  for  a  review  the  plaintiff  can 
recover,  aa  damages,  whatever  be  has  lost  by  the  delay  occasioned  by  the 
review,  together  with  additional  cost  ^ut  when  there  has  been  no  loss  of 
principal,  there  can  be  no  recovery  of  tfi£er««£/] 

Therefore  where  the  debtorSi  at  the  time  of  the  rendition  of  the  judgment, 
from  which  the  review  was  taken,  were  totally  insolvent,  and  so  continued 
until  the  time  final  judgment  was  rendered,  it  was  held  that  interest  could 
not  be  recovered,  as  **  intervening  damages,"  on  scire  facias  against  the 
recognizor  for  the  review. 

Scire  Facias  upon  a  recognizance  entered  into  by  the  defend- 
ant upon  the  review  of  a  cause  in  favor  of  the  present  plaintiff 
against  Stephen  Cummings  and  Edward  Manning.  Trial  by  the 
court. 

On  trial  it  appeared,  that,  at  the  time  the  plaintiff  recovered  the 
judgment,  from  which  the  review  was  taken,  the  said  Cummings  and 
Manning  were  entirely  destitute  of  property,  and  have  ever  since  so 
remained. 

The  plaintiff  claimed  that  he  was  entitled  to  recover,  in  this  ac- 
tion, the  additional  cost  accruing  in  the  original  action  after  the 
review,  and  also  the  interest  upon  the  debt  sued  for  in  that  action, 
which  accrued  from  the  time  the  review  was  entered  to  the  time 
when  final  judgment  was  rendered.  But  the  court  rendered  judg- 
ment for  the  plaintiff  for  the  additional  cost  only,  and  interest 
thereon,  and  the  cost  of  this  suit ;  to  which  the  plaintiff  excepted. 

C  French  for  plaintiff. 

The  plaintiff  insists  that  he  is  entitled  to  interest  upon  the  origi- 
nal debt,  from  the  time  of  the  review  to  the  time  final  judgment  was 
rendered,  as  a  matter  of  course,  by  virtue  of  the  term  "  intervening 
damages."  The  provision  of  the  statute,  [Rev.  St.  p.  160,  §  10] 
is,  that  the  condition  of  a  recognizance  for  a  review  shall  be  to 
^'  prosecute  the  review  to  effect,  and  answer  and  pay  all  intervening 
damages  occasioned  to  the  adverse  party  by  delay,  with  additional 
costs  in  case  judgment  be  affirmed."    *'  Intervening  damages,  ex  vi 
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tenmm,  import  socb  as  accrue  between  the  appeal,  or  review,  asd 
final  judgment"     Way  v.  Swift,  12  Vt.  990. 

By  our  practice,  if  a  writ  of  error  does  not  prevail,  or  if  it  be 
brought  for  delay  merely,  our  courts  add  to  the  first  judgment  inter- 
est at  twelve  per  cent,  and  double  costs.  Can  there  be  a  doubt  but 
that  the  interest,  in  such  case,  constitutes  an  item  of  intervening 
damages,  which,  by  the  spirit  and  terms  of  the  statute,  are  to  be  re- 
covered of  the  bail  ?  Upon  the  same  principle,  I  insist,  interest  on 
a  judgment,  pen/ling  the  review,  forms  an  item  of  intervening  dam- 
ages, with  which  the  bail  must  be  charged. 

When  a  recognizance  by  bail  is  sued,  interest  is  ireCoverable  from 
the  time  the  bail  are  fixed.  Child  v.  Murray,  Coleman's  Cas.  69. 
Brace  v.  Sqvire,  2  D.  Ch.  49.    4  Mass.  103.     6  Mass.  335. 

S.  FuUam  for  defendant. 

If  the  plaintiff's  judgment  was  as  valuable,  when  finally  rendered, 
as  when  the  review  was  entered,  no  damages  were  occasioned  by 
the  delay ;  and  if  he  could  not  have  collected  the  principal,  there  is 
DO  reason  why  he  should  collect  the  interest  of  the  surety. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  judgment,  from  which  the  cause  was  reviewed, 
was  affirmed,  and  the  question  is,  what  damage  was  occasioned  to 
the  plaintiff  by  the  delay.  The  defendants  in  the  original  suit  were 
entirely  destitute  of  property  at  the  time  of  the  review,  and  have  so 
continued.  Of  course  no  part  of  the  debt  was  lost^  nor  has  any 
damage  in  that  respect  been  occasioned  by  the  review. 

The  plaintiff*  claims  interest  on  the  debt  from  the  time  of  the  re- 
view. That  is  no  damage  that  has  been  occasioned  by  the  delay. 
The  interest  is  the  same  that  it  would  have  been  without  the  review. 
The  interest  that  accrued  upon  the  defrt,  between  the  time  of  the 
review  and  the  final  judgment,  has  of  course  been  added  to  the 
amount  for  which  the  final  judgment  was  rendered.  It  is  as  well^ 
in  that  respect,  for  the  plaintiff,  as  it  would  have  been  without  the 
review. 

If,  at  the  time  of  the  review,  the  defendants  had  been  possessed 
of  attachable  property,,  which  disappeared  before  the  plaintiff*  was 
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enabled  to  get  his  execution,  the  plaintifl*  in  that  case  woold  hare 
sastaioed  intervening  damage,  which  was  caused  by  the  delay.  But 
as  this  fact  is  negatived,  the  plaintiff  has  sustained  no  damage,  ex- 
cept for  the  additional  cost ; — and  judgment  having  been  rendered 
for  that  amount,  we  find  no  error  in  the  judgment  of  the  court  below* 

Judgment  affirmed. 


Isaac  Pollard,  qui  tarn,  v.  Edward  L.  Wilder. 

The  statute,  which  requires  a  certi6cate  to  be  made  upon  a  writ  of  the  "day, 
month  and  year  when  the  same  was  signed,**  is  one  affecting  the  remedy,— 
and  the  statute  in  force  at  the  time  the  action  is  commenced  must  goyern. 

A  certificate  of  the  day,  month  and  year  when  the  writ  was  exhibited  to  the 
magistrate  signing  it,  is  not  a  compliance  with  that  section  of  the  Revised 
Statutes  which  requires  a  minute  to  be  made  upon  such  writ  of  the  time 
when  the  same  was  tigned  f  —and  a  certificate,  defective  in  this  respect, 
cannot  afterwards,  and  after  the  action  is  entered  in  court,  be  amended,  so 

'    as  to  comply  with  the  statute.- 

But  the  motion  to  dismiss  an  action  for  want  of  the  proper  certificate  upon 
the  writ  must  be  regarded  in  the  natute  of  a  plea  in  abatement,  and,  if  not 
made  at  the  time,  and  agreeably  to  the  rules  of  court  governing  dilatory 
pleas,  will  be  considered  as  waived. 

This  was  an  action  of  debt,  brought  to  recover  the  penalty  given 
by  statute  for  being  party  to  a  fraudulent  conveyance.  The  action 
was  commenced  subsequent  to  the  time  when  the  Revised  Statutes 
came  in  force,  but  the  cause  of  action  accrued  prior  to  their  enact- 
ment. The  magistrate,  who  signed  the  writ,  indorsed  upon  it  and 
signed  a  minute  in  these  words  ; — "The  within  writ  was  exhibited 
to  me  this  thirteenth  day  of  *May,  in  the  year  of  our  Lord  eighteen 
hundred  and  forty  one."  The  writ  was  made  returnable  at  the 
May  Term  of  Windsor  County  Court,  1841,.  and  was,  at  that  term, 
entered  in  court;  an  appearance  was  entered  for  the  defendant, 
and  the  case  was  continued  to  the  November  Term,  1841 ,  for  trial. 

*See  Mantpelier  v.  JlndrewM^  16  Vt.  604,  and  note. 
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At  the  November  Term,  1841,  the  defendaat  filed  a  motion  to 
dismiss  the  suit,  for  want  of  a  sufficient  minute  upon  the  writ  of  the 
time  when  the  same  was  signed  by  die  magistrate  issuing  it.  The 
plaintiff  then  moved  that  the  magistrate  have  liberty  to  amend  his 
eertificate,  so  as  to  show  that  the  writ  was  signed  by  bifn  on  the 
day  that  it  a{ipeared,  from  the  certificate  indorsed,  to  hare  been  ex- 
Mbited  to  him.  But  the  court  orerruled  the  motion  to  amend,  and, 
fro  forma,  dismisied  the  action ;  to  whicli  the  plaintiff  excepted. 

P.  T.  Washburn  for  plaintiff. 
The  plaintiff  insists, 

1,  That  DO  minute  of  the  time  when  the  writ  was  signed  by  the 
magistrate  was  necessary.  The  action  is  founded  upon  the  seventh 
flection  ofthe  statute  of  1821;  Slade's  St.  266 ;  and  the  legislature, 
by  the  statute  of  1808,-^1.  St.  292,  have  enacted,  and  thia  court, 
in  Forbes  et  al.  v.  Dtmson,  11  Vt.  660,  have  expressly  decided, 
that  actions  for  the  offence  specified  in  that  section  are  not  within 
the  fifth  section  ofthe  statute  of  limitations, — SI.  St  289,-^making 
such  minute  necessary.  It  is  true  the  Revised  Statutes,  which 
came  in  force  previous  to  the  commencement  of  this  action,  in  ca- 
ses similar  to  it  require  a  minute  of  the  time  of  signing ;  [Rer.  St. 
964,  ^5;]  but  they  expressly  except  all  rights  previousfy  accrued; 
[Rev.  St.  510,  §  5 ;]  providing  only  that  the  proceedings,  when  »€• 
cessary,  should  be  conformed  to  their  provisions.  But  the  plaintiff 
insists  that  such  a  minute  upon  the  writ  is  neither  part  of  the  pro^ 
ceedings  in  the  case,  nor  necessary,  nor  in  any  way  materia]  to  the 
issue. 

2,  But  that,  if  the  Revised  Statutes  do  govern,  the  minute  which 
the  magistrate  put  upon  the  writ  was  sufficient.  If  the  object  of 
such  a  minute  is  to  enable  the  oourt  to  decide,  by  inspection, 
whether  the  statute  of  limitations  has  run  upon  the  offence  charged, 
that  object  is  well  answered  by  the  minute  put  upon  the  writ  in  this 
caae,  when  the  fact  certified  to  in  that  minute  is  coupled  with  the 
fact  that  the  writ  is  before  the  court,  actually  signed,  and  service 
regularly  made  upon  the  same  day  specified  in  the  minute. 

3,  Butf  that,  at  all  events,  the  defendant  has  waived  his  right  to 
have  the  action  dismissed,  by  entering  an  appearance  at  the  first 
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term,  and  obtaining  a  continuance  of  the  cause  for  trial,  without 
interposing  his  motion.  By  the  statute  of  1797  the  want  of  the 
minute,  when  necessary,  made  the  process  void ;  but  by  the  Re- 
vised Statutes  this  is  no  longer  a  fatal  defect,  but  a  mere  irregulari- 
ty, to  be  taken  advantage  of  by  the  defendant,  or  to  be  waived  by 
him,  at  his  option  ;  SI.  St.  289,  §  5 ;  Rev.  St.  304,  §  6 ;— and 
coming,  as  it  does,  within  the  general  definition  of  irregularity, — 1 
Tidd's  Pr.  511,  512, — it  must  be  governed  by  the  rules  prescribed 
by  the  court  in  similar  cases.  Jennison  v.  Hapgood,  2  Aik.  31. 
Kellogg  ex  partem  6  Vt.  509.  Wilson  v.  Laws,  Salk.  59.  Hampay 
V.  Kenning,  18  E.  C.  L.  318.  Gehegan  v.  Harper,  1  H.  Bl.  251. 
Fox  et  al  v.  Money,  IB.  &  P.  250.  Gilbert  et  al  r.  Nantucket 
Bank,  5  Mass.  97.  Forbes  et  al,  v.  Davison,  11  Vt.  600.  Wright 
V.  Warren,  3  M.  &  Scott,  163,  [30  E.  C.  L.  282.]  Doe  v.  John^ 
son  et  al,  3  Doug.  383,  [26  £.  G.  L.  154.]  Caswall  v.  Martin,  2 
Str.  1072.  2  Saund.  15,  n.  2.  Dana  v.  Barnes,  6  Taunt.  5,  [1 
.  E.  C.  L.  291.] 

4.  That  the  magistrate  should  have  been  permitted  to  amend  ac- 
cording to  the  fact.  The  signing  such  a  minute  is  a  mere  ministe- 
rial act  on  the  part  of  the  magistrate,  and,  as  such, — Fer  Eyre,  J., 
in  FhiUips  y.  Smith,  1  Str.  136, — ^is,  at  common  law,  amendable 
at  any  time,  and  there  is,  at '  common  law,  no  difference,  as  to 
the  doctrine  of  amendments,  between  penal  and  other  actions, 
when  there  is  any  thing  to  amend  by.  1  Tidd's  Pr.  710.  1  Str. 
136.  2  Str.  1227.  Fer  Ld.  Mansfield,  in  Bennetq.  t.  v.  Smith, 
1  Burr.  402.  Bondjield  q.  t.  v.  Miner,  2  Burr.  1098.  Wright  q,  t. 
v.  Morton,  2  E.  C.  L.  443.  Manners  q,  t.  v.  Fostan,  3  B.  &;  P. 
342.  The  only  object  of  mesne  process  is  to  bring  the  party  into 
court ;  1  Str.  161 ;  and  this  object  having  been  attained  in  this 
case,  and  the  defendant  having  procured  the  cause  continued  for 
trial,  the  court,  by  permitting  the  amendment,  "would  only  have 
made  that  right,  which  the  defendant  himself  understood  to  be  so,'' 
when  he  obtained  the  continuance ;  Fer  Ld.  Mansfield^  in  Sayer 
V.  Fococh,  Cowp.  407. 

D.  Kellogg,  and  C,  French  for  defendant. 

By  the  Revised  Statutes,  page  304,  sect.  8-10;  the  justice  who 
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signs  the  writ,  in  cases  like  the  present,  ''shall  enter  upon  it  a  true 
minate  of  the  day,  month  and  year  when  the  same  was  signed ;" — 
that  is,  when  stieh  action  shali  be  commenced,  the  minate  shall  be 
made,  di&c., — at  the  time,  and  not  after.  The  action  is  commenced 
when  tke  writ  is  signed.    Alien  ▼.  Mann,  1  D.  Cfa.  94, 

From  17^  to  184)6  the  statute'  was  the  same  as  it  is  now,  except 
that  the  expression  "shall  on  motion  be  dismissed"  has  been  substi- 
tuted for  the  expression  "shall  be  void/'  Under  the  statute  of  1797 
the  decisions  were  uniform,  holding  the  prosecutor  to  a  strict  com- 
pliance with  its  terms,  and  holding  the  writ  void  in  case  of  non-com- 
pliance. HaU  T.  Braum,  2  Tyl.  64.  Bowen  v.  Fuller,  lb.  85. 
Denton  ei  oL  ▼.  Crook,  Brayt.  188.  Hall  t.  Adams,  1  Aik.  08. 
If,  then,  the  writ  would  have  been  void  under  the  statute  of  1797, 
we  think,  most  clearly,  under  the  present  statcrte  it  must,  on  mo- 
tion, be  dismissed. 

The  motion  to  dismiss  is  not  in  the  nature  of  a  plea,  but  may  be 
made  at  any  time  pending  the  action.  Treasurer  v.  Cook,  6  Vt. 
282.  1  D.  Ch.  37.  Dassance  r.  Gates,  13  Vt.  275.  2  Ty!.  64, 
85.    Hubbell  w.  Gale,  3  Vt.  266. 

The  motion  for  leare  to  amend  cannot,  we  think,  be  legal, — since 
the  efiSMst  of  such  an  amendment  would  be,  virtually,  to  repeal  the 
statute* 

The  opmion  of  the  court  was  delivered  by 

Hebabd,  J.  The  statute  in  force  at  the  time  the  action  is  com- 
menced, and  not  the  statute  in  force  at  the  time  of  the  alleged 
fraudulent  sale,  must  determine  what  certificate  is  to  be  made  upon 
the  writ  by  the  magistrate.  The  statute,  in  this  respect,  goes 
merely  to  the  remedy,  and  not  to  the  right.  And  upon  this  point 
the  statute  is  direct  and  positive.  The  Revised  Statutes,  page  304, 
sec.  9,  provide  that,  "  when  any  action  shall  be  commenced  in  any  . 
of  the  cases  mentioned  in  this  chapter,  the  clerk,  or  magistrate, 
signing  the  writ,  shall  enter  upon  it  a  true  minute  of  the  day,  month 
and  year  when  the  same  was  signed.  This  provision  is  evidently 
made  with  reference  to  the  time  when  the  action  is  commenced, 
and  has  no  reference  to  the  time  when  the  alleged  fraudulent  sale 
took  place;  and  a  certificate  of  the  day,  month  and  year  when  the 
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writ  was  exhibited  is  not  a  compliance  with  the  statole.  The  stat- 
ute requires  a  certain  certificate  to  be  made,  aad  we  ought  as  well 
come  to  the  conclusion  that  none  was  necessary,  as  that  a  diierent 
one  would  answer. 

The  next  inquiry  is^  whether  this  certificate,  thus  defectirely 
made,  was  subject  to  be  amended.  The  amendment  proposed  was 
not  matter  otjbrm, — it  went  to  the  whole  substance  of  the  certifi* 
eate.  The  statute  in  criminal  proceedings  is,  that  the  magistrate 
shall  make  a  true  minute  of  the  day,,  month  and  year  when  the 
complaint,  information,  or  indictment,  was  exf^ibiied ;  but  ia  case 
of  a  oioil  action,  brought  to  recover  a  pendUy^  the  magistrate  is  re- 
qnired  to  enter  upon  the  writ  the  time  when  it  was  signed*  These 
requirements  in  the  two  cases  are  different  and  distinct^  and  are 
positive  requirements  of  the  law;  and  a  certificate  of  the  time  wlnn 
the  writ  was  exhibited  is  no  part  compliance  with  the  law  which 
requires  a  certificate  of  the  time  when  the  writ  was  signed ^-^^nd 
to  permit  the  magistrate,  after  the  writ  was  entei>ed  in  court,  to  alter 
the  certificate  in  that  respect  would  be  ia  effect  to  permit  him  to 
make  a  certificate,  where  none  had  in  fact  been  made. 

The  only  remaining  point  to  be  considered,  and  the  principal 
one  in  the  case,  is,  whether  the  motion  of  the  defendant  to  have  the 
action  dismissed  came  too  late. 

The  action  was  entered  in  the  County  Court,  May  Term,  1841, 
and  was  there  continued  to  the  November  Term  for  trial ;  and  at 
the  November  Term  the  defendant  moved  the  court  to  dismiss  the 
action  for  want  of  a  proper  certificate  upon  the  writ  The  provis- 
ion of  tike  statute  is,  that  "every  biU,  complaint,  information,  indict- 
ment, or  writ,  on  which  a  minute  of  the  day,  month  and  year  shall 
not  be  made,  as  provided  by  the  two  proceeding  sections,  shall,  on 
notioB,  be  dismissed ;  "  (Rev.  Stat.  chap.  67,  sec  10.)  The  phra- 
seology is  very  materially  changed  from  the  statute  of  1797.  The 
phraseology  in  that  statute  is  that  ''  every  bill,  complaint,  informa- 
tion, indictment,  or  original  writ,  on  which  a  minute,  of  the  day, 
month,  and  year  shall  not  be  made,  as  aforesaid,  shall  be  vnd^ 
fSlade's  St.  289,  §  5.]  The  difference  between  the  proceedings 
^ing  void,  and  being  liable  to  be  dismissed  on  motion,  cannot  be 
disguised ;  and  so  palpable  a  change  of  the  language  of  the  Revised 
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Statutes  from  the  old  law  can  hardly  be  supposed  to  be  accident^. 
If  the  writ  is  Toid,  it  of  course  is  subject  to  the  consequences  of  its 
ioaperfeetioiis  at  any  stage  of  the  proceedings.  If  the  writ  is  not 
necssarily  void,  but  possesses  some  imperfection  that  must  be  met 
by  an  introductory  proceeding,  there  must  be  a  time  in  which  the 
notice  of  the  court  is  to  be  called  to  the  defect.  This  motion  to 
dismiss  must  be  regarded  in  the  nature  of  a  plea  in  abatement,  and 
be  interposed  before  an  imparlance  in  the  case,  and  agreeably  to 
the  rules  of  court  regulating  such  pleas,  or  it  must  be  in  the 
ttatare  of  a  moiiam  in  arrest,  and  be  interposed  after  verdict.  But 
it  does  not  seem  to  assimilate  itself  to  the  latter,  that  motion  being 
founded  upon  some  supposed  insufficiency  of  matter,  set  forth  in 
the  declaration,  or  pleadings,  to  sustain  a  judgment. 

This  motion  to  dismiss,  therefore,  under  the  present  pro?  ision  of 
the  statute,  as  it  regards  the  effect  upon  the  action,  must  be  regarded 
in  the  nature  of  a  plea  in  mbaiemeai.  This  certificate  upon '  the 
writ  is  a  statutory  requirement,  to  be  sure,  but,  like  the  stiatute  re- 
quiring recognizance  to  be  taken  upon  the  issuing  a  writ,  a  want  of 
it  must  be  taken  advantage  of  in  proper  time, — and  if  not  so  taken 
advantage  of,  it  is  understood  to  be  waived.  The  statute  provides, 
that,  if  a  writ  shall  issue  without  a  proper  recognizance  being  taken, 
on  motion  it  shall  abate ;  but  that  motion  must  be  made  in  conform- 
ity with  other  pleas  in  abatement, — which  is  before  there  has  been 
E  generai  imparlance.  1  Tidd's  Pr.  462.  "  When  the  writ  is  de 
/ads  a  nuSUy,  so  that  the  judgment  thereon  would  be  erroneous, 
ihea  the  writ  is  ds  facto  abated  ;^^vX  when  the  writ  is  not  abatis 
able,  it  must  be  abated  by  pleading  in  time."  1  Bac.  Abr.  10.  ' 
Judfiaeitt  reversed,  and  canse  remanded  for  trial. 
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Daniel  S.  Putnam,  Charles  £.  Cleveland,  Datid  S.  Austin^ 
Elijah  Spencer,  Harvey  Heerick  and  Moses  Montague  v. 
Thomas  P.  Russell  and  Sarah  Dow,  Administrators  of  Fran- 
cis Dow,    , 

AND 

The  Same  v.  The  Same. 

[In  Chanc  xrt.] 

Where  D.  wag  indebted  to  A.,  for  which  he  execated  certain  promisaorj 
notes,  and  secured  them  by  mortgage  upon  land,  and  afterwards  execated 
to  him  other  notes,  which  were  not  secured,  and,  before  payment  of  any  of 
the  notes,  D.  deceased,  insolvent,  it  was  held,  that,  if  A.,  after  the  execu- 
tion of  the  notes,  became  indebted  to  D.,  and  no  application  thereof  was 
made  in  the  lifetime  of  D.,  his  administrators  could  not  direct  the  applica- 
tion to  be  made  upon  the  notes  secured  by  mortgage,  but  that  the  law 
would  first  make  the  application  npon  the  notes  not  secured. 

When  notes  are  secured  by  mortgage  on  land,  and  the  morgagor  dies  before 
payment,  it  is  not  necessary  that  the  notes  should  be  presented  to  the  com- 
missioners upon  the  mortgagor's  estate  for  allowance,  in  order  to  keep  the 
mortgage  security  good ;— but,  if  they  are  presented  and  allowed,  the  mort- 
gage security  is  not  thereby  affected. 

There  is  a  material  distinction  between  a  payment,  technically  as  such,  and  a 
claim  which  needs  to  be  filed  in  offiMt. 

These  were  bills  brought  to  foreclose  the  equity  of  redemption 
of  mortgaged  premises,  and,  the  material  facts  in  each  case  being 
the  same,  they  were  heard  tpgether  upon  bills  and  answers. 

The  orators  alleged,  in  their  bills,  that  Francis  Dow,  deceased, 
of  whose  estate  the  defendants  were  administrators,  being  in  his 
lifetime  indebted  to  one  Samuel  Austin,  Jr.,  executed  to  him  three 
promissory  notes,  and  secured  the  same  by  mortgages  of  the  prem- 
ises described  in  the  bills ;  and  that  Austin,  after  the  decease  of 
Dow,  transferred  the  said  notes,  and  assigned  the  mortgages,  to  the 
orators. 

The  defendants,  in  their  answers,  after  admitting  the  execution 
and  transfer  of  the  notes  and  mortgages,  as  set  forth  in  the  bills, 
sieged  that  the  estate  of  the  said  Dow  had  been  by  them  repre- 
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seDted  to  tbe  probate  court  to  be  iDSoWent,  and  that  commissionerB 
had  been  daly  appointed  to  examine  and  adjust  all  claims  against 
tbe  estate ;  that,  subsequent  to  the  execution  of  the  notes  described 
in  the  orator's  bills,  the  said  Dow  had  executed  to  Austin  several 
otHer  notes,  not  secured  in  any  manner,  which  notes  Austin,  after 
the  decease  of  Dow,  assigned  and  transferred  to  divers  individuals  ; 
that,  by  an  agreement  between  all  the  different  holders  of  these 
notes,  including  the  orators,  all  the  notes,  including  those  held  by 
the  orators,  were  presented  to  the  commissioners  for  allowance,  and 
were  by  them  allowed  at  the  sum  of  (745,11 ;  that  the  defendants, 
at  the  same  time,  presented  a  certain  claim  in  favor  of  said  Dow 
against  the  said  Austin,  on  which  the  commissioners  allowed  the 
sum  of  $493,61,  leaving  a  balance  in  favor  of  Austin  of  .$251,51 ; 
and  that  the  said  estate  had  proved  insolvent,  and  not  sufficient  to 
pay  more  than  fifty  cents  on  the  dollar  of  the  claims  allowed  against  iL 

Tbe  defendants  farther  alleged  that  no  application  whatever  of 
the  said  claim  in  favor  of  Dow  against  Austin  had  ever  been  made 
upon  any  of  the  said  notes,  until  the  same  were  exhibited  before  the 
commissioners,  and  they  claimed,  as  trustees  of  the  heirs  and  cred- 
itors, the  right  of  now,  making  application  of  tbe  sum  allowed  in  fa-  * 
vor  of  the  estate,  or  of  so  much  thereof  as  might  be  necessary,  upon 
the  notes  secured  by  the  mortgages  specified  in  the  orators'  bills. 
The  defendants  farther  claimed  that  ^e  orators,  by  presenting 
their  notes  for  allowance  by  the  commissioners,  had  precluded 
tbemselves  from  bringing  their  bill  to  foreclose  the  mortgages. 

The  court  of  chancery  decreed  that  payment  should  be  made  to 
the  orators  of  the  baladce,  ($251,51)  allowed  in  favor  of  Austin  by 
the  commissioners  upon  all  the  notes, — ^being  about  $30  less  than 
the  amount  due  upon  the  face  of  the  mortgage  notes,  and  that,  in 
default  thereof,  the  equity  of  redemption  be  foreclosed.  From  this 
decree  the  defendants  appealed. 

JE7.  Hutckinson  for  orators. 

A  judgment  at  law  for  the  amount  of  a  mortgage  note,  in  a  suit 
brought  directly  upon  the  note,  has  never  been  adjudged,  without 
payment,  a  bar  to  a  bill  subsequently  brought  to  obtain  a  decree  of 
foreclosure  of  the  mortgage.    The  allowance  by  the  commissioners, 
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can  have  no  other  effect,  than  any  judgment  at  law,  establishing  the 
validity  of  the  notes.  Had  the  commissionera  decided  agaifui  their 
▼alidity,  and  disallowed  the  mortgage  notes,  and  so  reported  to  the 
Probate  Coart,  without  an  appeal  from  that  decision,  the  case  might 
have  presented  a  different  aspect.  Bat  the  allowance  by  the  com- 
missioners, although  unnecessary  for  the  purpose  of  setting  up  the 
mortgages,  so  far  as  it  operates  at  all,  establishes  the  mortgage 
notes,  and  it  is  difficult  to  see  why  it  should  at  all  impair  the  mort- 
gage securites. 

After  the  representation  of  insolvency  and  appointment  of  cosd- 
missioners,  by  force  of  our  statute  no  recovery  could  be  had  upon 
any  of  the  notes,  not  secured  by  mortgage,  in  the  name  or  for  the 
benefit  of  any  one,  except  by  laying  them  before  the  commissioners. 
If  not  so  presented,  they  are  barred.  If  held  by  the  original  payee 
at  the  time  of  the  maier^s  decease,  they  must  be  presented  and  al- 
lowed, (as  was  done  in  this  instance,)  in  the  payee*s  name,  and  the 
balance  must  be  struck,  and  in  the  same  names,  as  it  stood  between 
payee  and  maker  on  the  day  of  the  decease ;  no  matter  bow  many 
subsequent  transfers  may  have  been  made  of  the  notes,  and  without 
regard  to  the  question  of  to  whpm  that  balance  belongs,  should  any 
be  found  against  the  estate.  Jams  v.  Barker^ s  AMr,  3  Vt.  44S. 
Leaoemoarth  v.  Lc^ham,  5  Vt.  204.  » 

It  was  so  done  in  this  instance.  The  mortgage  notes,  as  well  as 
the  others,  were,  by  the  common  consent  of  their  respective  holders, 
all  presented  and  allowed  in  the  name  of  Austin ; — all  claims  in  fa- 
vor of  Dow  against  Austin  were  offset ; — and  the  commissioners 
struck  and  reported  the  exact  balance,  which  was  due  from  Dow  to 
Austin  on  the  day  of  Dow's  decease.  That  the  mortgaged  premi- 
ses would  remain  holden  for  the  payment  of  that  balance  to  Austin, 
had  he  still  remained  the  owner  of  all  the  notes  and  the  mortgages, 
(it  being  less  than  the  amount  due  upon  the  outrstanding  mortgage 
notes,)  no  one  could  deny.  When,  therefore,  the  defendant's  ad- 
ministrators had  seen  those  claims  thus  adjusted  by  the  commission- 
ers, in  the  form  required  by  law,  they  had  no  farther  duty  resting 
upon  them  in  the  matter  save  one, — ^which  was,  to  pay  up  the  bal- 
ance reported  by  the  commissioners  and  procure  the  mortgages  to 
be  ducharged  of  record.    Rev.  St  p.  289,  ch.  51,  §4. 
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The  mortgage  deeds,  in  express  terms,  grant  and  confirm  the 
iaeds  in  question  to  Austin  and  "his  assigns,"  (not  during  the  life 
of  Dow  only,  but,  **forePer,"  as  security  for  the  payment,  (not  of 
other  notes  between  the  same  fatties,  but)  6f  the  identical  notes 
described  in  the  conditions  <yf  the  moHgag^s.  Bjr  the  contract  of 
the  parties,  in  e)rpres^  terftis,  iiolliing  but  a  fcdl  extinguishitient  of 
the  debts,  evidenced  by  the  mortgage  notes,  could  divest  the  title 
to  the  mortgaged  premises  out  of  Austin,  or  his  assigns,  who 
should  beoome  such  in  all  afler  tinie,  whether  httott,  or  after,  the 
decease  of  Dow.  The  presenting  the  mortgage  notes  before  the 
commissioners  was  not  a  matter  of  necessity  to  the  orators,  but  was 
idopted  by  tbeifa)  a^  being  a  conTcnient  and  cbe^  modlB  of  ascer- 
taining the  sum  due  in  equity,  in  preference  to  bringitig  bills  to 
foreclose  in  the  first  instance,  add  submitting  to  the  expense  and 
delay  of  ascertaining  the  deduction  to  be  made  frorii  the  notes,  (if 
any,)  in  the  usual  way  of  contested  suits  in  chancery. 

The  pretended  right  insisted  upon  in  the  answer  by  the  adminis- 
trators, "oi  trustees  of  the  heirs  and  creditors"  now  to  elect  to  tipply 
the  claims  allowed  by  the  commissioners  in  fator  of  the  estate,  first 
to  the  extinguishtnent  of  the  mortgage  notes, — thereby  releasing  the 
mortgaged  premises  entirely,  without  payment  of  a  mill,  to  any  one, 
of  the  balance  found  due  from  Dow  at  the  time  of  his  death, — an 
election,  which  it  will  not  be  pretended  that  Dow,  if  now  liring, 
could  make, — nor  his  administrators,  were  Austin  now  the  holder 
of  all  the  notes  and  mottgages, — is  too  prej>osterous  to  require  ref- 
utation. Besides,  the  answer  clearly  shows  those  sums  to  be  mere 
matters  of  off-set ,  not  payments.  Dow,  in  bis  deeds,  covenants,  for 
himself  oiM?  his  administrators ^  to  tndke  good  the  mortgage  security 
to  Austin  a»d  his  assigns.  He  being  dead,  his  administrators  now 
claim  the  right,  without  payment,  to  repudiate  the  covenant  of  their 
intestate. 

O.  P.  Chandhr  for  defendants. 

This  is  an  ordinai'y  bill  for  foi'eelosur^  on  two  notes,  given  by 
Dow  to  Samuel  Austin,  Jr.,  and^  since  the  decease  of  Dow,  assigned 
to  the  orators. 

8 
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1.  These  claims  stand  upon  the  same  footing  as  the  other  de> 
mands.  The  assignee  of  a  mortgage  takes  it  subject  to  all  equita- 
ble o&ets.    Niagara  Bank  v.  Rosevelt,  9  Cow.  409. 

2.  This  is  not  an  attempt  to  invalidate  the  mortgage,  but  to 
ascertain  the  sum  due  in  equity  on  the  notes,  and  should  be  treated 
like  an  interpleader,  as  the  administrators  act  for  all  the  creditors. 

3.  We  insist,  that,  as  no  api^ication  of  the  offset  was  made  by 
either  party,  the  law  will  make  the  application  upon  the  debt  most 
burthensome  to. the  debtor, — to  wit,  the  mortgages.  Heywood^. 
Lomaz,  1  Vern.  24.  Pattison  v.  Hull,  9  Cow.  765.  Emery  v. 
Tichout,  13  Vt  19.     Rohin$m  v.  DooliUle,  12  Vt.  249. 

If  that  rule  be  not  adopted,  then  we  say  that  no  rule  can  be 
adopted  more  favorable  to  the  orator,  than  to  make  the  application 
according  to  equity, — considering  all  the  parties  to  be  affected  by 
it ;  and  as,  by  the  answer,  it  is  shown  that  the  estate  pays  only  fifty 
per  cent.,  the  orator's  claim  secured  should  be  reduced  twice  as 
much  as  the  others.  Seymour  v.  Van  Slyck,  8  Wend.  405.  Cre- 
mer  v.  Robinson,  1  Mason  323.  A  pro  rata  application  would  be 
more  than  justice  to  the  orator,  for  the  reason  that  he  obtains  by  his 
security  op  the  land  the  whole  amount,  which  would  reduce  the 
dividend  to  the  amount  allowed  the  other  creditors. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  These  are  bills  brought  to  foreclose  the  equity  of 
redemption  in  certain  mortgaged  premises.  The  notes  secured, 
and  the  mortgage  deeds,  were  executed  by  one  Francis  Dow,  now 
deceased,  to  one  Samuel  Austin,  Jr.,  and  the  notes  and  deeds  were 
duly  assigned  by  said  Austin  to  the  orators,  after  the  decease  of 
said  Dow.  The  estate  of  Dow  was  represented  insolvent  by  the 
administrators  upon  their  appointment,  and  upon  the  settlement 
it  turns  out  to  be  so  in  fact.  There  were  other  notes  executed  by 
Dow  to  Austin,  not  secured,  and  which  were,  by  Austin,  assigned 
to  other  individuals,  to  whom  Austin  was  indebted. 

These  orators,  together  with  the  assignees  of  the  notes  not  se- 
cured, agreed  to  present  the  notes,  by  them  all  respectively  held, 
to  the  commissioners,  for  allowance  against  said  estate,  in  the  name 
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cf  said  Austin ; — and*  they  were  so  presented^  and  were  allowed  by 
Uie  commissioners  at  the  svm  of  $745,11 ,  in  the  whole  ^ — and  at  the 
same  time  the  defendants,  as  administrators,  presented  a  claim  in 
offset,  which  was  allowed,  by  the  commissioners,  in  faror  of  the  es- 
tate, and  against  Austin,  to  the  amount  of  $493,61, — leaving  a  bal- 
ance against  the  estate  of  $251,51,  which  was  a  sum  less,  by  about 
^30,  than  was  due  upon  the  notes  held  by  the  orators,  and  secured 
in  the  mortgage  deeds ; — and  this  sum  the  orators  ask  to  have  the 
defendants  decreed  to  pay  to  them,  within  socTie  equitable  time,  or, 
in  default,  that  tiie  equity  of  redemption  in  the  mortgaged  premises 
he  foreclosed. 

The  defendants  insist  that  the  claim  that  was  presented  by  them, 
and  allowed  in  ofiet,  should  be  treated  like  a  payment,  and  that,  in 
making  the  application  of  that  payment,  they  have  a  right  to  elect 
npon  what  indebtedness  it  shall  apply.  The  first  difficulty  to  be 
overcome,  in  acceding  to  that  doctrine,  will  be  to  liken  this  claim, 
that  was  allowed,  to  a  payment  The  administrators  presented  a 
certain  claim  in  favor  of  Dow  against  Austin ;  but  what  constituted 
that  claim  does  not  appear.  Whether  il  consisted  of  mutual  deal- 
ings between  the  parties,  upon  running  accounts,  or  whether  it  was 
a  claim  upon  some  separate  and  independent  contract,  or  for  dama- 
ges for  the  non-performance  of  some  contract,  or  of  some  other 
name,  or  kind,  does  not  appear.  But  whether  it  was  for  some  one 
of  these,  or  for  some  other  that  might  be  named,  is  not  very  mate* 
rial,  there  is  a  marked  distinction  between  a  payment,  technically 
as  such,  and  a  claim  that  may  be  enforced  to  recover  a  sum  in  dam« 
ages.  From  anything  that  appears  we  are  to  understand  this  claim 
to  be  of  the  latter  kind ;  and  the  most  the  defendants  could  insist 
upon  would  be  to  have  this  claim,  held  by  Dow  against  Austin, 
balance  an  equal  amount  of  the  claims  held  in  Austin's  name. 

The  orators  were  under  no  necessity  of  presenting  their  notes  to 
the  commissioners  for  allowance ;  they  might  have  relied  upon  their 
mortgage  security  as  well  without  it;*  and  if  they  had  done  so,  and 
left  the  assignees  of  the  notes,  not  secured,  to  have  presented  their 
notes  for  allowance,  without  the  orators  presenting  theirs,  the  result 
would  have  been  a  balance  of  $30,  in  favor  of  the  estate ; — and  in 
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t^at  case,  when  the  orators  should  bring  their  biUs  as  they  now 
hAKe»  hr  n  foreclosure,  the  moot,  that  the  defendattts  could  insist 
qpoD,  wogJd  be,  the  deduction  of  this  $30  from  the  tynouii^  due 
uppn  the  Bote^  secured  by  the  mortgage,  which  wouid  leave  the- 
wnae  sum  due  in  equity  that  the  orators  aoir  claim.  The  orators, 
it  is  to  be  presumed,  acted  upon  some  such  understanding  of  the 
law,  when  they  present^  their  notes  for  allowance. 
>  What  ,ha0  ali;eady  been  s^id  in  relation  to  this  claim  against  Aus- 
tin, which  was  allowed  by  the  commissioners,  being  a  payment  will, 
dispose  of  the  whole  question.  If  it  ^as  not  to  be  regarded  as  a 
pai/iment,  then  nothing  need  be  said  about  its  application.  The 
doctrine,  I  believe,  is  as  well  established,  as  any  other,  Uiat,  where 
H  debtor  makes  a  payment,  he  may,  if  he  choose,  direct  its  i^iplica- 
tjon.  And  if  he  do  not  direct,  the  creditor  may  elect  a&  to  the  ap- 
plicalion.  And  in  the  c^e  of  Briggs  v.  Williams,  2  Vt.  383,  the 
<;o|irt  held,  that,  if  a  payment  has  been  made,  and  neither  party  has. 
eksoted  as  to  the  application,  the  court  will  direct  the  a^lication  to 
those  debta  which  have,  the  poorest  security. 

As  Oow  mortgaged  the  premises  to  secure  these  notes,  and  did, 
not  secure  the  others,  it  is  to  be  presumed,  as  matter  of  law,  that  he 
intended  to  make  a  distinction  between  the  two  classes  of  notes, 
mid  that  the  pr/eipis^s  should  remain  as  security,  till  the  debt  waa 
extinguished  hypaypn^nts  in  fact  made,  and  the  application  directed, 
to  these  not^a,  or  until  1^  full  settlement  and  adjustment  of  the  deal- 
inga  betweei^  him  and  Austin  would  liquidate  ai|4  swajlow  up  those, 
notes;  and  I  think  th^  awuthpritj  cited, — Niagara  Bqni  v«  Rantfclt, 
9  Cowen  409,— i^oea  nq  ffrther  than  that 

TImb  decree  of  the  Chaocejllpr  i«  ^ffirme^j  «7ith  a4<ti<.ipi|9J.  Q96t% 
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CUmt  Au«b«»  a4mini0tfator  of  Stltbstee  Eoson,  tr.  hruAH 

Mower. 

[Ik  Chahcx  rt,] 

An  answer,  responsive  to  the  bill,  and  not  asserting  a  right  ajfrmativtly^  in 
oppositi6n  to  the  right  claimed  in  the  bill  and  independent  of  it,  is  proof  of 
Um  ftcli  stated  in  the  answer. 

But,  if  the  answer  assert  matter  afirmoHvely^  though  it  be  responsive  to  the 
bill,  fv«re,  whether,  upon  a  traverse,  the  answer  shall  be  received  as  proof, 
or  as  mere  pleading  requiring  to  be  proved.    Benvett,  J. 

ThongU  the  intestate,  m  his  lifetiroe,  may  have  oombtned  with  the  defend- 
ant to  receive  a  transfer  of  certain  cko9e$  u^aetidm  belonging  to  the  intestate, 
to  avoid  the  trustee  process  and  the  rights  of  the  intestate's  creditors,  yet, 
if  he  received  from  the  defendant  a  full  consideration  therefor,  a  court  of 
chancery  will  not  decree  that  the  defendant  pay  to  the  administrator  the 
value  thereof  a  second  time,  for  the  benefit  of  creditors,  though  the  estate 
may  he  greatly  insolvent. 

The  statute,— Bev.  St  S7S»  §  39,-'giving  an  action  to  the  eiecutor,  or  ad- 
minietrator,  where  there  has  been  a  fraudulent  conveyance,  to  the  injury 
of  creditors,  should  expend  only  to  cases  where  the  fraud  would,  without 
such  action,  prove  prejudicial  to  the  assets  of  the  estate. 

In  this  cabb  tlie  orator  alleged  in  his  bill  that  he  had  been  duly 
appointed  administrator  upon  the  estate  of  Sylvester  Edson,  de- 
ceased, who  died  May  99;  1699,  and  that,  at  the  time  of  his  decease, 
and  fi>r  some  years  previous  thereto,  the  said  Edsoli  was  greatly  in- 
debted, and  to  an  amount  much  beyond  his  ability  to  pay  ;  that  all 
his  Tisible  property  had  been  attached  by  his  creditors,*  but  that  he 
still  retftiQed,  and  kept  concealed,  mUch  personal  property,  which 
he  should  ha?e  devoted  to  the  payment  of  his  debts ;  that,  for  the 
purpose  of  such  concealment,  he  was  accustomed  to  take  notes,  for 
money  which  he  lent,  or  for  property  sold,  payable  to  some  friend, 
or  bearer ;  and  that,  especially,  just  previous  to  the  first  »day  of 
January,  1899,  when  the  statute  extending  the  remedy  by  trustee 
process  was  to  come  in  force,  he  was  very  active  in  placing  his 
money  and  other  personal  property  in  the  hands  of  persons  who 
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were'  willing  to  befriend  him  in  keeping  his  property  out  of  the 
reach  of  his  creditors ;  and  that  all  this  was  well  known  to  the  de- 
fendant. 

The  orator  farther  alleged,  that,  on  the  26th  day  of  March,  1838, 
one  Thomas  McLaughlin,  being  indebted  to  said  Edson  in  the  sura 
of  $1300,  at  the  instance  of  Edson  signed  a  note  for  said  indebted- 
ness payable  to  the  defendant,  or  bearer,  on  demand,  with  interest, 
and  also,  at  the  same  time,  executed  a  mortgage  to  the  defendant  of 
certain  premises  to  secure  the  payment  of  said  note,  and  delivered 
the  said  note  and  mortgage  to  Edson ;  that  the  defendant  had  no 
interest  whatever  in  the  said  note  and  mortgage,  and  that  Edson's 
intent  in  taking  the  note  and  mortgage  to  the  defendant  was  to 
place  the  debt  out  of  the  reach  of  his  creditors ;  and  that  the  de- 
fendant, well  knowing  the  ifaid  intent  of  Edson,  received  the  said 
note  and  mortgage,  and  had  obtained  a  decree  of  foreclosure  of  the 
equity  of  redemption  of  the  mortgaged  premises. 

The  orator  farther  alleged,  that,  in  the  spring  of  1838,  Edson  was 
the  owner  of  three  promissory  notes,  all  executed  by  Edmund  8. 
Hayden,  two  of  said  notes,  one  for  $700,  and  the  other  for  $500, 
being  made  payable  to  John  Lake,  or  bearer,  and  the  other  of  said 
notes,  being  for  $600,  payable  to  John  N.  White,  or  bearer ;  that 
neither  the  said  Lake  nor  the  said  White  had  ever  any  interest  in 
said  notes,  but  the  same  were  taken  payable  to  them  with  the  in- 
tent, on  the  part  of  Edson,  to  thereby  secrete  the  same  from  his 
creditors ;  that,  on  the  3l6t  day  of  March,  1838,  the  defendant, 
having  no  interest  v^hatever  in  said  notes,  but  with  a  readiness  and 
intent  to  aid  Edson  in  the  collection  of  the  money  due  upon  the 
notes  without  making  known  to  his  creditors  his  interest  therein, 
commenced  an  action  in  his  own  name,  as  bearer  of  the  said  notes, 
against  the  said  Hayden,'  and  subsequently  recovered  judgment 
against  him  for  $2225  damages;  that  the  defendant  had  no  interest 
in  said  judgment,  but  prosecuted  the  said  action  to  effect  solely  for 
the  benefit  of  Edson ;  and  that  afterwards,  on  the  31st  day  of  De- 
cember, 1838,  being  the  day  previous  to  the  coming  in  force  of  the 
statute  relative  to  the  trustee  process,  above  referred  to,  the  defend- 
ant, with  intent  to  aid  Edson  in  more  effectually  placing  the  amount 
due  upon  said  judgment  out  of  the  reach  of  Edson's  creditors,  pre* 
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tended  to  parchase  said  judfftnent  of  said  Edson,  and  afterwards 
collected  a  large  part  thereof^  and  conrerted  the  same  to  his  own 
ose. 

The  orator  farther  alleged  that  Edson,  on  the  28th  day  of  Decem- 
ber, 1838,  held  notes  against  one  BuUard,  which  were  secured  by 
mortgage,  and  which  BuUard  had  no' means  of  pay  ing,  except  by 
releasing'to  Edson  bis  equity  of  redemption  in  the  mortgaged  prem- 
ises ;  that  Edson,  with  the  fraudulent  intent,  as  above  set  forth,  pro* 
cured  Bullard  to  execute  a  quitclaim  deed  of  the  said  premises  to 
the  defendant ;  and  that  the  defendant,  with  like  intent,  received 
the  said  deed,  pretending  to  purchase  the  said  premises  of  Edson, 
and  cansed  said  deed  to  be  recorded,  and  Edson  then  discharged 
his  mortgage. 

And  the  orator  alleged  that  there  were  debts  outstanding  against 
the  estate  of  Edson  to  the  amount  of  nearly  $50,000,  and  that  the 
estate  was  insolvent  to  a  large  extent,  and  that,  by  the  transactions 
abdve  set  forth,  the.  debts  and  property  above  specified  had  been 
kept  entirely  out  of  the  reach  of  the  creditors. 

The  defendant,  in  his  answer,  admitted  the  truth  of  the  orator's 
allegations  as  to  the  indebtedness  of  Edson,  his  decease,  and  the  in- 
solvency of  his  estate ;  he  also  admitted  that  he  received  of  Edson 
the  note  and  mortgage  executed  by  McLaughlin,  mentioned  in  the 
orator's  bill, — but  alleged  that  he  received  them  in  pursuance  of  a 
written  agreement,  entered  into  by  him  in  March,  1838,  at  the  re- 
quest of  Edson,  and  to  enable  him,  as  he  said,  to  pay  some  of  his 
creditors,  who  had  offered  to  make  him  a  discount  upon  their  de- 
mands, by  which  agreement  the  defendant  was  to  pay  Edson  $1000, 
in  four  and  six  months,  and  have  a  bonus  of  six  per  cent,  for  raising 
the  money,  and  have  the  said  note  and  mortgage  as  security ;  and 
he  alleged  that  he  paid  to  Edson  the  said  sum  of  $1000, — deduct- 
ing the  bonusy — and  that  afterwards,  and  before  the  first  day  of  Jan- 
uary, 1839,  Edson  solicited  him  to  purchase  the  balance  due  on  said 
note,  and  that  he  did  so,  and  paid  to  Edson  therefor  the  sum.  of 
$300  in  money, — tlie  said  Edson  allowing  him  the  interest  which 
had  accrued^ 

The  defendant  farther  alleged,  that,  in  the  summer  of  1837,  Ed- 
son, being  indebted  to  him  in  about  the  sum  of  $1130,  for  money 
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advanced  bj  the  defendant  for  him  at  different  times,  placed  in  th# 
defendant's  hands,  as  collateral  security  therefor,  the  two  note» 
signed  by  Edmund  S.  Hayden,  and  payable  to  John  Lake,  men^ 
tioned  in  the  orator's  bill ;  that,  in  March,  1838,  Hayden  being  in 
failing  circumstances,  the  defendant  consulted  with  Edson  in  refer^ 
ence  to  the  expediency  of  commencing  an  action  upon  said  notes> 
to  which  course  Edson  advised,  and  then  told  the  defendant  that 
he  held  another  note  against  said  Hayden, — ^being  the  note  speei* 
lied  in  the  orator's  bill  as  payable  to  John  N.  White, — and  re« 
quested  thei,  defendant  to  include  that  note  in  the  same  writ  with 
the  two  notes  held  by  the  defendant,  in  order  to  save  costs ;  that 
the  defendant  commenced  an  action  upon  said  three  notes,  and  re« 
covered  judgment  thereon,  as  alleged  by  the  orator  ;  that  afterwards, 
in  November,  or  December,  1838,  the  defendant  applied  to  Edson 
for  payment  of  the  sum  for  which  the  notes  against  Hayden  were 
pledged  to  him,  and  requested  him  to  take  the  control  of  the  said 
judgment, — no  part  of  it  having  then  been  collected, — and  that  Ed* 
son  then  wished  to  raise  funds  to  pay  a  debt  on  which  he  had  been 
committed  to  jail,  and  also  some  other  debts,  and  solicited  the  de- 
fendant to  purchase  his  interest  in  the  judgment  against  Hayden,. 
and  also  to  purchase  a  claim  which  he  held  against  one  Bullard  for 
about  $1500,  which  was  secured  by  mortgsge, — being  the  same 
claim  mentioned  in  the  orator's  bill ;  that  afterwards,  on  the  31st 
day  of  December,  1838,  the  defendant  purchased  of  Edson  the  said 
judgment  against  Hayden, — Edson  making  a  discovAit  of  twenty 
per  cent  on  the  amount  due  thereon, — and  gave  up  to  Edson  his 
claim  against  him  for  the  money  advanced,  amounting  then  to 
$1213,50,  and  paid  the  balance  to  Edson  in  money,  being  $563,50; 
and  that,  on  the  28th  day  of  December,  1838,  he  purchased  of  Ed* 
son  his  claim  upon  the  premises  occupied  by  Bullard,  and  paid  hin» 
therefor  the  sum  of  $1500  in  money, — ^Edson  procuring  Bullard  to 
execute  a  quitclaim  deed  of  the  premises  to  the  defendant. 

And  the  defendant  denied  all  knowledge  of  any  intent  in  Edson^ 
by  these  transactions,  to  defraud  his  creditors,  or  put  his  property 
out  of  their  reach,  and  all  participation  on  his  part  in  any  such  in* 
tent,  but  claimed  that  his  only  object  in  each  transaction  was  to 
make  a  fair  and  honest  trade. 
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Testimony  was  taken  upon  both  sides ;  the  testimony  on  the  part 
ct  the  orator  tended  to  show  a  general  intent  on  the  part  of  Edson  to 
put  his  property  oat  of  the  reach  of  his  creditors.  Some  portion  of 
the  payments^  which  the  defendant  claimed  that  he  had  made  to 
Edson,  were  proredj— -bnt  of  others  there  was  no  proof  except  the 
answer. 

The  coort  of  chancery  dismissed  the  bill,  with  costs,  from  which 
decree  the  orator  appealed. 

T.  Hutchinson  and  C,  Marsh  for  orator. 

1.  The  defendant  is  chargeable  with  constroctive  notice  of  Ed- 
son's  fraadulent  intent  The  circumstances  were  abundantly  suffi- 
cient to  apprise  him  of  4his  intent  and  put  him  on  his  guard.  A 
knowledge  of  facts,  from  which  a  particular  inftrence  must  necess»* 
rily  follow,  is,  in  law,  knowledge  of  such  inference. 

3.  The  defendant,  in  his  answer,  aoers  that  in  the  fall  of  1837 
Edson  owed  him  $1130  for  money  which  he  had  before  adtanced 
for  him, — that  is,  paid  to  other  persons  for  his  benefit  This  aver- 
ment may  be  r^arded  as  a  plea  in  bar  to  that  part  of  the  bill  which 
claims  relief  on  account  of  these  notes  baring  been  placed  in  the 
defendant's  hands  without  consideration,  or  with  a  fraudulent  in* 
tent  It  is  an  averment  dehors  the  bill,  and,  as  such,  is  to  be  sup- 
ported by  testimony.  The  answer,  though  sworn  to,  has  no  ten* 
dency  to  prove  the  fact.  The  defendant  is  only  a  witness,  in  chai^ 
eery,  in  denying  the  charges  in  the  bill.  When  he  arers  an  mif 
pendeni  faet^  by  way  of  defence,  he  is  as  much  bound  to  sustain 
such  fact,  when  traversed,  as  the  plaintiff  is  to  prove  the  facts 
charged  in  the  bill,  when  denied  iu  the  answer. 

Now  there  is  not  a  sciniilla  of  evidence  to  sustain  this  averment 
in  the  answer.  Whatever  property  the  defendant  has  received  of 
Edson  on  account  of  this  pretended  advance  for  Edson,  that  sum 
he  clearly  holds  without  having  paid  any  consideration,  and  in  trust 
for  Edson's  representative.  Hart  v.  Ten  Eych  et  al.,  3  Johns. 
Ch.  R.  62. 

3.  The  purchase  of  the  Bullard  claim  is  the  moet  remarkable 
transaction  in  the  whole.  This  was  done  at  the  last  moment  be* 
fore  the  trustee  act  took  effect  There  was  no  chaffering  about  the 
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price,  or  time  of  payment  In  the  other  cases  there  was  a  bonus,  or 
some  deduction,  but  none  here.  The  money  was  carefally  counted 
over,  and  the  deed  executed,  in  the  presence  of  witnesses.  But 
whose  was  the  money  thus  paid  over  ? 

4.  The  testimony  taken  in  the  case  shows,  we  think,  conclu- 
sively, that  the  defendant  was  perfectly  acquainted  with  the  motives 
of  Edson,  and  that  he  intentionally  co-operated  with  and  aided  him 
in  effecting  the  object. 

Chandler  and  Tracy  4*  Converse  for  defendant. 

To  entitle  the  orator  to  a  decree  in  his  favor  he  must  show  that 
the  defendant  received  the  property  of  Edson  without  paying  any 
consideration  therefor,  and  solely  in  trust  for  Edson.  Such  is  the 
complaint,  and  upon  that  his  right  to  recover  is  predicated.  The 
answer  admits  that  the  defendant  received  some  property  of  Edson, 
but  insists  that  it  was  received  upon  a  fair  and  bona  Jide  purchase, 
and  that  an  adequate  consideration  was  paid  therefor. 

Whatever  may  have  been  the  knowledge  of  the  defendant  of  the 
intention  of  Edson  to  evade  the  trustee  law,  or  the  attachment  of 
his  property  by  his  creditors,  this  court  will  not  vacate  the  contracts 
between  him  and  Edson,  nor  Ciimpel  the  defendant  to  account  for 
any  property  received  by  him  of  Edson,  on  any  other  condition  than 
that  he  should  be  indemnified  for  what  Edson  owed  him,  and  for 
what  he  actually  paid  towards  the  property.  This  court  will  not 
compel  him  to  pay  for  the  property  twice,  as  that  would  be  mani- 
festly inequitable.  But  how  can  it  be  contended  that  the  defendant 
had  any  such  knowledge?  It  is  positively  denied  in  the  answer; 
no  express  knowledge  is  proved  ;  and,  instead  of  its  being  proved 
that  there  was  any  general  understanding,  or  rumor,  of  the  kind, 
the  reverse  is  proved. 

Again,  we  insist  that  the  plaintiff  could  not  sustain  this  suit, 
though  all  the  allegations  in  the  bill  were  proved.  He  could  not, 
at  the  time  of  commencing  this  suit,  have  sustained  any  suit  which 
his  intestate  could  not ;  and  it  is  very  manifest  that  the  intestate 
could  not  have  questioned  the  legality  of  the  transactions  between 
hhnself  iemd  the  defendant. 
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The  optQion  of  the  court  was  deliFered  by 

Bennett,  J.  A  question  has  been  raised,  in  argument,  how  far 
the  answer  of  the  defendant  is  to  be  regarded  as  eridence.  The 
rule  usually  laid  down  is,  that  the  defendant,  is  bound  to  answer 
etery  part  of  the  substance  of  the  statement  and  charges  in  the  bill, 
and  that  every  particular  interrogatory,  founded  upon  an  express 
allegation  in  the  body  of  the  bill,  must  be  answered  precisely,  in  all 
its  bearings  and  circumstances.  Labe's  £q.  PL  267.  Hepburn  v. 
Durand,  I  Brown  503.  Mountfard  v.  Tat^lor,  6  Ves.  791.  Woods 
T.  Moneli,  I  Johns.  Ch.  R.  103: 

The  case  of  Smith  v.  Clarh^  4  Paige,  is  full  to  the  point  that  the 
eharging  part  of  the  bill  is  not  to  be  treated  as  mere  surplusage,  but 
that  it  must  be  answered.  If  the  answer  sets  up  affirmative  matter 
by  way  of  avoidance,  and  is  not  responsive  to  the  bill,  upon  a  trav- 
erse of  the  answer  all  the  authorities  agree  that  the  answer  is  not 
proof  of  such  matter. 

But  if,  hpwever,  the  affirmative  matter  in  the  answer  is  respon« 
siye  to  the  bill,  it  cannot  be  disguised  that  there  is  considerable 
discrepancy  in  the  authorities,  whether,  upon  a  traverse,  the  answer 
shall  1»e  received  as  proof,  or  as  more  pleading,  to  be  sustained  by 
ordinary  proof,  like  a  special  plea.  To  hold,  in  cases,  in  which  the 
answer  asserts  a  right  affirmatively^  in  opposition  to  the  right  claimed 
by  the  orator,  that  the  answer  is  to  be  received  as  proof  of  such 
matter  is  in  effect  to  make  the  defendant  a  witness  for  himself,  and 
not  simply  for  the  orator.  It  is  readily  perceived  that  every  thing 
in  the  answer,  responsive  to  the  bill,  as  to  the  creation  of  the  origi- 
nal liability  charged,  must  be  taken  together,  as  part  and  parcel  of 
one  entire  transaction.  But  if  the  original  liability  is  once  admitted 
by  the  answer,  it  may,  at  least,  be  questioned,  upon  principle,  wheth- 
er the  defendant  can  escape  from  it,  except  by  proof  aliunde  the 
answer ;  and  though  the  matter  set  up  in  defence  is  responsive  to 
the  bill,  yet  if  it  is  distinct,  and  wholly  independent  of  the  origi- 
nal liability  charged,  it  may  be  inquired  why  the  defendant  should 
not  support  it  by  proof,  as  well  as  the  orator  his  claims.  Though 
the  plaintiff  makes  the  defendant  a  witness  for  himself,  yet  should 
this,  in  any  case,  give  the  defendant  the  right  to  be  his  own  witness, 
as  to  any  matter  in  defence  disconnected  with,  and  independent  of, 
the  original  liability  1    So  far  as  the  present  case  is  concerned,  it  is 
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not  necessary  to  reriew  the  conflicting  aathorities  upon  this  point ; 
much  less  to  express  any  opinion.  The  bill  now  before  us  calls 
directly  upon  the  defendant  to  answer  whether  he  had  any  interest 
in  the  securities  by  him  taken,  or  whether  he  received  them  wUhaiii 
canstderaiionf  and  in  trust  for  Edson,  with  the  intent  and  for  the 
purpose  charged  in  the  bill.  To  answer  fully,  necessarily  involved 
the  statement  of  all  the  circumstances,  the  conditions  and  consid* 
oration  upon  which  they  were  received ;  and  the  whole  is  but  a  sin- 
gle  transaction  ;  and  the  answer  is  clearly  competent  evidence.  It 
fully  denies  all  knowledge  in  the  defendant  of  any  firaudnlent  in- 
tention in  Edson  in  making  a  disposition  of  these  demands,  and 
affirms  that  he  purchased  them  in  good  faith,  and  for  a  valuable 
consideration. 

Though  we  might  be  all  satisfied  that  the  evidence  was  sufficient 
to  show  fraud  in  Edson,  yet,  for  one,  I  should  hesitate  in  finding 
the  evidence  sufficient  to  countervail  the  answer,  so  as  to  connect 
the  defendant  with  the  fraudulent  intention  in  Edson.  It  is,  how- 
ever, unnecessary  to  pass  upon  that  point.  In  the  case  now  before 
us  a  full  consideration  was  paid  to  Edson,  by  means  of  which  his 
estate  was  benefited  to  that  amount;  and  it  is  the  same  thing  as  if  it 
had  been  paid  to  his  administrator.  It  is  not  to  be  presumed  that 
the  intestate  has  wasted  his  estate,  but  rather  that  the  considera- 
tion paid  has  gone  to  increase  his  assets.  If  we  were  to  decree 
against  the  defendant,  it  would,  in  effect,  give  the  estate  the  benefit 
of  receiving  a  second  time  the  full  value  of  this  property,  and  inflict 
a  penalty  upon  the  defendant  This  would  be  inequitable,  and  is  a 
sufficient  reason  why  chancery  will  not  lend  its  aid  to  the  adminis- 
trator.   Equity  has  already  been  done. 

The  Statute,-^Rev.  St.  p.  275,  §  39,--**giving  to  the  exeeator, 
or  administrator,  in  case  of  deficiency  of  assets,  aright  to  prosecute 
to  final  judgment  far  the  benefit  of  creditors,  where  there  has  been 
a  fraudulent  conveyance  to  the  injury  of  creditors,  should  not  be 
extended  to  a  case  like  this,  but  only  to  cases  where  the  firaud  will 
be  otherwise  prejudicial  to  the  assets  of  the  estate. 

The  result  is,  we  advise  an  affirmance  of  the  chancellor's  decree, 
dismissing  the  bill,  with  additional  costs  in  this  court.  The  case 
is  remitted  to  the  court  of  chancery,  to  be  proceeded  with  accord- 
ingly. 
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Cabit  Allbn,  administrator  of  Stltbstbr  Edson,  v.  John  N. 

Wbite. 

[In    Ch  AirCSRT  .] 

Where  the  orator,  an  admiDistrator,  alleged  in  his  bill  that  the  intestate.  In 
his  lifetime,  had  delivered  certain  promissory  notes  to  the  defendant  m'lth 
the  ftandttlent  intent  of  plucing  them  oat  of  the  reach  of  the  intetuta*i 
creditors,  and  that  the  defendant,  participating  in  such  intent,  had  re- 
ceived the  notes,  and  still  reUiined  them,  or  the  avails  of  them,  wrongfullj, 
and  the  feet  appeared  to  be,  that  the  defendant,  for  all  notes  so  received  by 
him,  had  paid  a  full  consideration,  so  that  be  wns  not  now  liable  for  their 
amount,  yet,  it  appearing  that  the  defendant  had  received  certain  other 
notes  of  the  intestate,  in  his  lifetime,  fbr  collection,  and  had  ooUected  the 
amonot  due  upon  them,  he  was  ordered  to  pay  to  tbe  administrator  the 
amonnt  so  collected,  with  interest  and  costs. 

In  this  case  the  factg  alleged  in  the  bill  in  referenoe  to  the  in- 
debtedness and  the  fraaduleut  intent  and  practices  of  the  orator's  in- 
testate, Sylvester  Edson,  and  the  insolvency  of  his  estate,  were  sub- 
stantially the  same  as  detailed  in  the  preceding  case,— ii/icn^  Adm'r, 
y.  Mower,  ante,  p.  61,— -and  the  orator  alleged  that  this  defend- 
ant had,  with  like  intent,  just  previous  to  the  first  day  of  January, 
1839y  received  from  the  intestate  divers  promissory  notes,  to  a 
large  amount,  in  which  the  defendant  had  no  interest,  and  for  wbicl^ 
he  had  paid  no  consideration,  and  the  avails  of  which  he  had  re- 
ceived and  refused  to  pay  to  tbe  orator. 

The  defendant,  in  his  answer,  admitted  that  he  received  of  Edson, 
on  the  31st  day  of  December,  1838,  several  promissory  notes,  the 
property  of  Edson,  amounting  in  the  whole  to  nearly  the  sum  of 
$3000,  most  of  which  were  negotiable,  and  not  then  due,  and  trans- 
ferred to  him  by  indorsement,  and  alleged  that,  in  exchange  for 
them,  and  in  pursuance  of  an  agreement  then  entered  into  between 
himself  and  Edson,  he  then  delivered  to  Edson  other' pr9missory 
notes,  which  were  the  property  of  the  defendant,  amounting  to 
nearly  as  large  a  sum,  and  signed  by  persons  perfectly  responsible 
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for  their  amount, — while  he  claimed  that  the  notes  which  he  re- 
ceived of  Edson  were,  in  some  instances,  of  doubtful  security ;  and 
h$  alleged  that  this  exchange  was  made  in  perfect  good  faith,  and 
without  any  trust,  or  reservation,  whatever,  and  that  there  was  no 
intent  on  his  part  thereby  to  defraud  the  creditors  of  Edsoii,  nor  any 
knowledge  that  the  object  of  Edson  was  to  place  the  said  notes  out 
of  the  reach  of  the  trustee  process. 

But  the  defendant  admitted  that  afterwards  he  received  of  Edson, 
for  collection,  two  of  the  notes,  which,  by  the  exchange  aforesaid, 
had  become  the  property  of  Edson,— one  of  said  notes  against  E.  A. 
d&  S.  J.  Russeil,  for  the  sum  of  $155,  and  the  other  against  Ammi 
White  for  about  $120, — and  that  he  had  collected  the  amount  due 
upon  the  Russell  note,  and  also  $35  upon  the  note  against  Ammi 
White, — which  sums  were  still  in  his  hands, — and  that  the  note 
against  Ammi  White  had  now  become  worthless  on  account  of  the 
insolvency  of  said  Ammi. 

Testimony  was  taken  by  the  orator  tending  to  prove,  among  oth- 
er things,  the  knowledge  of  the  defendant  that  the  object  of  Edson, 
in  effecting  the  transfer  of  his  notes,  as  detailed  in  the  answer,  was 
to  place  the  same  out  of  the  reach  of  his  creditors. 

The  court  of  chancery  decreed  that  the  defendant  pay  to  the  ad- 
ministrator the  sum  received  by  him  upon  the  note  against  the  Rus- 
sels,  amounting  in  the  whole,  with  the  interest,  to  $187.50,  and 
costs,  and  that  he  be  acquitted  from  all  the  other  charges  contained 
in  the  bill.     From  this  decree  the  orator  appealed. 

T.  Hutchinson  and  C.  Marsh  for  orator. 

It  appears,  in  this  case,  that  the  defendant  has  knowingly  and 
effectually  aided  the  intestate,  in  his  lifetime,  in  placing  and  keep- 
ing his  property  out  of  the  reach  of  his  creditors  ;  and,  having  got 
the  same  into  his  own  possession,  though  he  may  have  paid  a  valua- 
ble consideration  therefor,  it  is  perfectly  equitable  that  he  should 
account  for  it  to  the  administrator,  for  the  benefit  of  the  creditors. 
Whatever  is  done  fraudulently  is  not,  to  any  legal  intent,  done  at 
all,  so  far  as  to  embarrass  creditors  intended  to  have  been  defrauded 
by  the  transaction. 
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0.  P.  Chandler  for  defendant. 

1.  The  sobstantial  facts  set  forth  in  the  answer  being  responsive 
to  the  bill,  they'are  to  be  taken  as  true,  if  uncontradicted  by  the 
evidence.  The  only  fact  attempted  to  be  established  in  opposition 
to  the  answer  is  the  alleged  knowledge  of  the  defendant  of  the  in- 
tent of  Edson ;  and  the  evidence  upon  this  point  is  too  vague  and 
unsatisfactory  to  be  relied  upon. 

2.  As  the  notes  received  by  the  defendant  were  negotiable  and 
current  when  he  received  them,  the  exchange  could  not  have  the 
effect  alleged  to  have  been  intended ;  therefore  it  is  not  to  be  pre- 
sumed that  they  had  such  intent. 

3.  As,  in  the  exchange,  a  fair  equivalent  was  given,  the  credi- 
tors are  not  injured. 

4.  The  money  received  on  the  Russell  note  and  the  Ammi 
White  note  was  received  by  the  defendant,  as  agent,  on  notes  placed 
in  his  hands  for  collection.  This  might  be  recovered  at  law,  after 
demand, — which  was  not  made, — and  should  not  be  recovered  in 
this  suit. 

5.  The  defendant  should  recover  his  costs,  as  no  concealment 
is  shown  iu  respect  to  this  money,  and  no  demand  was  made  before 
suit 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  bill  is  founded  upon  a  state  of  facts  similar 
to  those  set  forth  in  the  case  in  favor  of  the  same  plaintiff  against 
Lyman  Mower,  decided  at  the  present  term  of  this  court,  and  is 
dependent  upon  the  same  principles. 

The  answer  is  full  that  the  notes,  received  of  Edson  by  the  de* 
fend  ant,  were  received  in  exchange  for  other  notes,  and  that  the 
exchange  was  absolute,  without  condition,  and  without  any  trust 
resulting  in  any  way  for  the  benefit  of  Edson  ;  and  that  the  estate 
has  had  the  full^benefit  of  the  notes  given  in  exchange.  The  gen- 
eral principles,  then,  governing  the  case  of  Mower,  must  govern 
this,  and  there  is  no  occasion  to  reiterate  them. 

It  is,  however,  admitted,  that,  subsequent  to  the  exchange,  the 
defendant,  for  special  reasons  detailed  in  his  answer,  received  from 
Edson  two  of  the  notes,  which  he  had  let  him  have, — viz.  one 
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against  Rassell,  bearing  date  the  21st  of  May,  1838,  for  $155,  and  the 
other  the  note  against  Ammi  White.  The  defendant  says  that  he 
received  these- notes  to  collect  for  Edson,  and  that  lie  has  received 
the  amount  dae  on  the  Russell  note,  and  $35  on  the  Ammi  White 
note,  but  that  White  is  poor  and  unable  to  pay  the  residue  of  it. 

These  moneys  are  now  in  the  hands  of  the  defendant,  and  are 
held  in  trust  for  the  benefit  of  the  estate.  The  Chancellor  decreed 
that  the  defendant  refund  only  the  amount,  and  interest,  received 
upon  the  Russell  note.  Probably  the  amount  received  upon  the 
White  note  vi^as  passed  over  through  some  inadvertence.  Both 
sums  evidently  stand  upon  the  same  principle. 

This  Court,  then,  advise  an  alteration  in  the  decree  of  the  Chan- 
cellor in  this,  viz.  by  adding  to  the  sum  decreed  to  be  paid  by 
the  Chancellor,  the  sum  of  thirty  five  dollars,  received  upon  the 
White  note  and  the  interest  on  it  since  received,  to  be  computed  to 
the  time  of  making  the  final  decree,  and  that  the  defendant  also  be 
decreed  to  surrender  up  the  Ammi  White  note  to  the  orator  by  *& 
short  day,  to  be  fixed  by  the  Chancellor,  for  the  use  and  benefit  of 
the  estate ;  and  that  the  defendant  pay  the  cpsts  of  this  court ;  and 
the  cause  is  remitted  to  the  Chancellor  to  be  proceeded  with  ac- 
cordingly. 
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If  a  wn^«etiira«b|e  beloie  a  ju^oe  «f4i«  iM<>fi«i  .>•  put  into  tJit  bpiBdfl}«ff|i 

officer  for  seryiee  more  than  elxty  ^a  be&re  Jthe  xotnxn  4i^  tli^i:9i|i 
named,  it  is  hie  dnty,  under  the  statute,  to  omit  makip^  any  service  tl^ereof 
until  within  sixty  days  before  the  return  day. 

If  the  officer,  in  such  case,  attach  property  upon  the  firit  mora  tlian  pixtf 
days  before  the  return  day,  he  is  not  justified  by  the  writ,  and  acquires  no* 
title  to  the  property,  as  a^nst  an  officer  who  subsequently  takes  t^e  ^me 

%*For  the  cases  decided  in  Essex,  Orleans  and  Lamoille  counties,  in  1843, 
4  am  iodeirted  totfae  conrtesy  of  Hon.  Wm.  Slade,  die  Reporter  of  Tol.  15  of 
4he  Yermaoi  Reports,  by  whom  tba^  were  iunMehed  to  me^  aad  by  wham 
the  areater.part  of  the  labor  of  preparing  them  for  publication  was  performed. 
Wi  A  the  •aseeptioB  of  the  marginal  notes,  a  Ibw  notes  wbidi  liare  "been  ap- 
pended to  the  cases,  and  some  feW'chax^es  in  the  text,  mada/er  Ibe^alia  of 
breyity,  t|ie  cases  are  j»nblished  as  they  were  prepared  by  Mr.  Slade. 

*  •  X  •  ^r  • 
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property  from  his  possession  by  virtue  of  a  regular  execution  ;^and  it 
makes  no  difference  that  the  debtor  neglects  to  appea;  at  tbe  time  set  for 
trial  in  tbe  first  writ  and  object  to  the  irregularity  of  the  service. 

Where  a  statute  prohibits  any  thing  to  be  done,  an  act  done  in  contravention 
of  the  prohibition  must  be  adjudged  void  and  inoperative^  if  the  statute 
cannot  otherwise  be  made  effectual  to  accomplish  the  object  intended  by 
its  enactment. 

Trespass,  brought  to  recover  for  a  quantity  of  wheat  and  oats  in 
the  straw.  Plea,  the  general  issue,  with  notice  of  special  matter, 
and  trial  by  tbe  court. 

It  appeared  that  the  plaintiff,  as  deputy  sheriff,  attached  the  prop- 
erty in  dispute  as  the  property  of  one  James  Long,  on  two  writs 
against  him,  one  in  favor  of  Alien  Gould,  dated  September  3,  1840, 
and  the  other  in  favor  of  Seth  Cushman,  dated  September  2,  1840, 
and  both  returnable  before  one  Cummings,  a  justice  of  the  peace,  on 
the  28th  day  of  November,  1840.  The  attachment  was  made  by 
the  plaintiff  on  the  4th  day  of  September,  1840. 

The  defendant  justified,  as  having  taken  the  property  as  consta« 
ble  of  Guildhall,  on  the  5th  day  of  September,  1840,  on  an  execu- 
tion in  favor  of  Wilson  &  Richardson  against  said  Long,  which 
issued  on  a  judgment  recovered  before  John  Dodge,  justice  of  the 
peace,  on  the  9th  day  of  May,  1840,  for  $72,96  damages,  and  $2,87 
cost,  which  execution  was  issued  the  same  day  the  judgment  was 
rendered,  and  was  made  returnable  in  120  days.  The  property  was 
removed  by  the  defendant  when  he  attached  it,  and  was  duly  adver- 
tised and  sold  on  the  execution. 

The  county  court  rendered  judgment  for  the  plaintiff.  Excep- 
tions by  defendant. 

Bell  4*  Hey  wood  for  defendant. 

1.  The  service  of  the  writs,  under  which  the  plaintiff  claims  his 
right  to  sustain  this  action,  was  void.  The  statute  says,  that  "A 
'justice  writ  of  summons,  or  attachment,  shall  be  served  not  less 
'  than  six,  nor  more  than  sixty  days  before. the  time  therein  appoint- 
•  ed  for  trial."     Rev.  St.  171,  sec.  12. 

The  writs  were  dated  September  3, 1840,  and  were  made  retam- 
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able  November  28, 1840,  and  were  served  by  tbe  plaiDtiff,  Septem- 
ber 4, 1840,— eigbtf-five  days  before  the  day  set  ibr  trial. 

It  will  be  cooteaded  for  the  plaintiff  that  the  defect  could  be 
taken  advantage  of  by  the  defendant,  only,  in  those  suits;  and  that, 
if  he  omitted  to  plead  in  abatement,  he  waived  tbe  irregularity. 
Bnt  this,  being  an  act  done  contrary  to  law,  Qould  not  be  waived. 

The  subsequent  attaching  creditors  have  an  interest  to  have  tbe 
property  promptly  sold,  that  they  may  receive  the  balance,  and  the 
debtor  could  not  waive  their  rights. 

8,  Cushman  for  plaintiff. 

The  grain  was  attached  by  the  plaintiff <»n  the  foarth  day  of  Sep^ 
tember,  he  having,  in  all  things,  complied  with  the  requisitions  of 
the  laws  of  this  state.  By  the  attachment  the  plaintiff  acquired 
such  an  interest  in  the  property,  as  would  enable  him  to  maintain 
an  action  of  trespass  against  any  person,  who  should  subsequently 
tajceitawaj.  Rev.  St  181,  sec.  31.  Bliss  w.  Stevens,  4Vt88. 
SUmtan  v.  Hodges,  6  Vt.*64. 

But  it  is  contended  by  the  defendant  that  the  plaintiff  acquired 
no  right  to,  lien  on,  or  interest  in,  the  property,  for  the  reason,  that 
tiie  return  day  in  the  writ  was  more  than  sixty  days  after  the  day  of 
service.  This  defect  could  have  been  taken  advantage  of  by  na 
one  but  the  debtor.  The  writs  are  not  void  in  consequence  of  it,' 
bat  merely  roidable*  The  statute  is  directory;  but  the  parties 
maj  agree  that  the  writ  may  be  returnable  in  five  days,  or  fifty 
days,  after  date  and  service,  although  the  statute  has  secured  to  the 
defendant  six  days,  in  which  to  prepare  for  trial  on  the  one  hand, 
and,  on  the  other,  has  provided  that  the  defendant's  property,  or 
body,  shall  not  remain  in  the  custody  of  the  law  more  than  sixty 
days,  before  he  may  have  an  opportunity  for  trial. 

Unless  this  defect  in  the  proceedings  rendered  the  officer  a  tres* 
passer,  the  plaintiff  had  a  legal  lien  cyi  this  piroperty, — a  special, 
qualified  interest.  Subsequent  attacbiug  creditors,  or  purchasers, 
cannot  be  permitted  toiake  advantege  of  any  defect  in  the  return 
of  an  ofiicer  on  a  writ,  on  which  the  prop^ty  was  first  attached. 
Harris  v.  Langden,  5  Vt.  231. 

The  plaintiff's  right  to  the  pnj^vij  eoald  not  hare  been  ques* 
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tiobed,  even  had  he  made  the  writ  BeweB  ▼.  HarriHgUm,  11  Tt. 
141.  Eastman  r.  CWrf«5,  4  Yt.  610.  A  writ,  returnable  to  the 
ilext  term  of  the  court  but  one,  ma^  be  amended,  and  the  writ  is 
not  void  therefor.  Capoard  t.  Doolittk  et  al,  6  Cow.  099;  1  N. 
Y.  Dig.  SO.  A  coptos  ad  saihfliciendum,  or  respondenldum,  may  be 
amended,  when  it  is  retarnable  at  a  wrong  term,  it^cnkty  v. 
QUA,  1  Cow.  141 ;  1  N.  T.  IHg.  60.  When  a  term  intervenes 
between  the  teste  and  return  of  a  writ  of  inquiry,  it  may  be  amended. 
It  is  cured  by  the  statute  of  jeofails.  Aim* r  of  Desmond  v.  Car^pen* 
ter,  8  Johns.  183;  1  N.  Y.  Dig.  55.  A  ca,  sa,,  tested  out  of  term, 
is  not  void,  but  voidable  only,  and  may  be  amended  on  motion. 
1  N.  Y.  Dig.  69 ;  Jones  v.  CMk,  I  Cow.  909.  An  execution,  re- 
turnable out  of  term,*  is  not  void,  but  amendable,  tframtr  r.  iTan 
Ahtyne,  9  Johns  966.  So  an  execution,  issuing  fov  too  large  a 
judgment,  is  not  vxnd.  A  certiffrari  may  be  amended,*  though  a 
term  intervene  between  its  teste  and  return.  Bissell  v. .  JStp,  5 
Johns.  89;  Jackson  v.  Cntne,  1  Cow.  38 ;  N.  Y.  Dig.  61. 

The  opinion  of  the  oovrt  was  delivered  by 

WiLLfAMs,  Ch.  J.  This  was  an  action  of  trespass,  breught  by 
the  plaintiS'to  recover  of  the  defendant  for  a  qoail^tfty  of  wheat  ah^ 
Mts  in  the'itraw,  taken  by  the  defendant.  It  appears  that  the  plain- 
tMT,  who  was  specially  deputed  and  authorized,  on  (he  4th  ilay  of 
September,  184^0,  took  the  property  in  question,  which  belonged  ^ 
one  Long,  by  virtue  of  two  writ^  of  attachment,  returnable  befoi^  >a 
justice  cf  the  peace,  one  in  fsr or  of  Allen  Gould,  and  the  o&iet  m 
ikvor  of  Seth  Cu&ftimvn,  against  said  Long,  veturnaMe  theWth  ^ay 
of  the  Allowing  November,  and  more  than'  sixty  days  from  tfte  date 
^tfae  Servke.  The  defendant,  n  constable  of<TU'ildh«ilI,  by  vlrtofo 
of  an  execution  in  fall  lifo,  against  Long,  and  in  favor  of  WHson  i^ 
Itich*daon,  on  itie  fifth  day  of  the  snae  BeptemW  tevied  on  Ihe 
same  property^  mid  advertised  and  sold  the  same  on  the  latter  eseem^ 
tton.  Thre  plaintiff  served  the  two  writs  of  attachmeiit  by  leaving 
•opies  with  the  town  clerk,  agveeaibly  to  the  diredtioia  of  tbe«tat« 
lite,  which  is  eqaivaleiit  to  aetual  possession  of  the  'property  «t* 
tached.  As  the  regularity  of  the  proceedings  of  the  Mhndunt  and 
fab  appDintmettt  ascenstable  horre'not  been  dijeoted  to,  «he  only 
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b»  whedier  tlM  plaiBtiS;  by  the  itUehoieiito*  asd  far? ied 
tkereof,  hai  tequired  a  right  to  the  propertjr  attached  against  the 
creditors  of  Long,  as  the  aernee  was  made  more  than  sixtj  days  be< 
Ibre  th«  tine  appointed  for  trial. 

The  8Utnt6,--Rev.  St.  c.  86,  ^  12,~deolare8  that  a  jastice  writ 
AM  be  eerred  not  less  than  six,  nor  more  than  sisEty  days  before 
she  time  therein  appointed  for  trial.  It  is  the  duty  of  the  officer, 
having  soeh  writ  to  serve,  to  obey  the  directions  of  the  statute,  as 
well  as  the  command  of  the  writ.  Althongh  a  longer  period  thaii 
sixty  days  may  intervene  between  the  date  and  the  return  day  of  ' 
the  writ,  the  statnte  reqeires  of  the  officer  to  omit  any  service  more 
then  sixty,  or  less  than  six  days  before  the  time  appointed  for  trial ; 
end,  if  he  disobeys  the  command  of  the  statute,  he  is  not  justified 
by  ^aM  writ,  and  cannot  acquire  any  rights  thereby. 

It  has  been  contended  in  this  case,  that  the  statute  is  only  di*t 
rectory  to  the  officer,  and  that  tio  one  can  avail  himself  of  its  pro* 
visions  exe^t  the  debtor,  and  that,  as  the  debtor  did  not  appear  in 
the  two  eases  and  object  to  the  service,  but  suffered  judgment  to 
be  rendered  by  defhnh,  his  creditors,  or  the  defendant,  who  had  an 
«nectttion  against  him,  cannot  raise  this  objection.  Both  of  these 
positions  are  untenaMe.  The  statute  is  not  to  be  considered  as  di« 
rectory,  contrary  to  its  express  negative  terms,  as  was  observed  in 
^he  eaae  of  Warner  v.  SUchmll  4t  aL,  9  Yt  1.  Every  statute, 
which  commands  any  thing  to  be  done,  or  abstained  from,  is  di« 
imctory,  as  weN  as  prohibitory ;  but  it  cannot  be  consistent  with 
proprie^  to  say,  that  any  one  may  therefore  disregard  its  require- 
ments, and  aoqairo  any  rights  by  virtue  of  an  act  done,  or  omitted, 
contrary  thereto.  Fnrtliermore,  where  a  statute  prohibits  any 
thing  to  be  done,  the  act  done  in  contravention  of  the  prohibition 
must  be  adjudged  void  and  in(^>erative,  if  the  statute  cannot  other* 
arise  be  made  efiectnal  to  accomplish  the  object  intended  by  its 
enactnwnt.  It  will  readily  be  seen  that  this  statute,  as  well  as  the 
one  which  dedares  that  the  time  set  in  a  justice  writ  for  trial  shall 
not  tie  earlier  than  kiine  o^ciock  in  tlie  forenoon,  nor  later  than  three' 
in  the  aftornooo,  would  be  ineffectual,  if  the  party  must  be  held  to 
hail,  and  appear  at  the  time  sot  for  trid.  The  object  of  both  is  to 
ptovent  ^qiprtssidn  to  the  defendant;  that  he  should  not  remain  in 
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custody  on  mesne  process,  or  ha^e  his  property  detained  for  a  long^ 
period,  before  it  can  be  ascertained  whether  there  was  any  founda- 
tion for  the  suit ;  that  he  should  not  be  brought  to  a  trial,  and  com* 
pe]Ied  to  make  a  defence  before  he  had  a  sufficient  time  therefor,  or 
at  an  unseasonable  or  improper  time  of  day  or  night.  The  interest  of 
subsequent  attaching  creditors  requires  that  the  time,  during  which 
the  property  of  their  debtor  is  holden  by  a  prior  attachment,  should 
not  be  longer  than  the  period  fixed  by  the  statute,  as  their  lien  is 
postponed  until  the  first  is  removed. 

Both  of  these  objects  are  entirely  defeated,  if  it  should  be  consid* 
ered  that  such  a  service,  as  was  made  in  this  case,  should  be  .consid- 
ered as  merely  voidable  on  the  motion  of  the  defendant.  He  might 
remain  in  custody,  have  his  property  withheld  from  him  for  any 
period  of  time,  while  the  justice  was  in  commission,  be  arrested  on 
a  writ  returnable  at  ui  unseasonable  hour  in  the  night,  and  must 
wait,  until  the  "day  or  time  set  for  trial,"  to  take  advantage  of  this 
improper  proceeding ;  and  furthermore,  his  creditor  might  hold  the 
properly  from  him  and  his  other  creditors  for  the  same  length  of 
time,  if  he  was  not  disposed  to  appear  at  the  return  day,  but  should 
suflfer  a  default.  For  these  reasons,  we  come  to  the  conclusion, 
that,  by  such  an  attachment,  an  officer  acquires  no  right  to  the 
property  attached,  and  that  any  other  creditor  may  justifiably  take 
it  out  of  his  possession  on  a  regular  writ,  or  execution,  and  that  even 
the  consent  of  the  debtor  will  not  make  such  an  attachment  good  to 
hold  the  property.  It  is  not  before  us  to  decide  that  a  debtor,  by 
appearing  and  pleading  the  general  issue,  might  not,  so  far  as  r^- 
gards  him,  be  considered  as  consenting  to  the  priority,  and  waiving, 
thereby,  any  advantage  which  he  might  otherwise  have ;  but  as  re- 
gards those  who  have  an  interest  in  avoiding  the  attachment,  such 
act  of  die  debtor  could  have  no  efiect. 

The  case  of  Sewell  v.  Harrington,  11  Vt.  141,  does  not  conflict 
with  the  principles  here  recognized.  A  judgment  in  that  case  was 
rendered,  and  an  execution,  regular  on  the  face  of  it,  was  delivered 
Co  the  officer,  who,  by  virtue  thereof,  took  the  property  for  which 
that  suit  was  brought.  Such  an  execution  not  only  justified  him  iq 
proceeding  with  it;  but  required  him  so  to  do;  and  it  was  dearly 
iiptional  with  the  debtor  whether  he  would  take  any  measure  le 
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avmd  the  jodgmeiit  Whether,  in  a  case  similar  to  that  where  the 
officer  filled  ap  the  writ  of  attachmeDty  he  could  acquire  any  title  to 
the  property,  or  create  any  lien  thereon,  is  not  involved  in  the  in- 
quiry beiore  us.  In  the  case  of  Smith  y.  Saxtan,  6  Pick.  483,  it 
appears,  that,  in  Massachusetts,  it  is  considered  no  such  lien  is 
created.  The  defendant  in  that  case  resisted  the  attachment  by 
disposing  of  the  property  attached.  In  the  case  ofSewell  v.  Har^ 
rtngtam  it  was  not  decided  or  intimated  that  the  officer,  who  filled 
up  the  writ,  acquired  any  right  in  consequence  of  the  attachments'-' 
but,  the  judgment  having  been  rendered  thereon,  and  an  execution 
having  issued,  any  officer,  who  had  the  execution,  was  justified  in 
Jevying  the  same,  whether  it  was  the  one  who  had  been  instrumental 
in  making  out  the  writ^  or  any  other,  until  the  judgment  was  set'aside. 
The  judgment  of  the  county  court  is  reversed,  * 


Town  op  Bloomfield  ».  John  M.  Frencit. 

Where  a  minor,  being  a  transient  person,  was  taken  sick  in  a  town  in  which 
he  had  no  legal  settlement,  and  the  town  in  which  his  fiilber  bad  a  legal 
settlement,— which  was  also  the  place  of  legal  settlement  of  the  son,— 
voluntarily  paid  to  the  former  town  the  money  expended  for  the  minor's 
support,  it  was  held  that  an  action  would  not  lie  therefor  in  favor  of  the 
latter  town  against  the  father,  though  he  were  of  sufficient  ability  to  sup- 
port his  son. 

And,  PtT  HzBABD,  /.,  if  a  judgment  bad  been  recovered  in  favor  of  the  for- 
mer against  the  latler  town,  for  the  money  thus  expended,  even  this  would 
not  enable  the  latter  town  to  maintain  an  action  therefor  against  the  father. 

Bot  the  town  expending  the  motaey  might  nnquestionably  have  recovered 
it  of  the  father,  by  an  action  brought  directly  against  him.    Hsbasd,  J. 

AssuMPfliT  for  money  paid,  laid  out  and  expended.    Plea,  the 
general  issue,  and  trial  by  the  coartr 
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The  pkiiBttflb,  on  trial,  ofllMr«d  «vi4«ic«  lenduig  to  piiar«,ll»t»  ia 
Ibe  foil  of  1841,  the  minor  ton  of  tbe  4«feiidaBt  was  m  ilhe  Umn  of 
Newbury,  in  thia  ttiie,  tnd  there  wis  in  dittMM,  and  stood  in  peed 
of  immediate  relief,  and  waa  supported  by  tbe  town  of  Newbdiy  for 
a  eoABiderable  time,  and  died  there;  that  tbe  town  of  Newb«ry» 
soon  after,  eoromeneod  a  suit  against  the  town  of  Blooidfield,  where 
tbe  defendant  had  bis  legal  settlement  at  the  lime  bis  eon  beeame 
chargeable  to  Newbury,  to  veoover  the  amonnt  of  the  ezpenees  iia> 
ourred  in  said  aiokness ;  that  the  defendant  had  notioe  of  the  pen^ 
denoy  of  the  suit,  and  neglected  to  settle  tbe  same  by  pajmenty  or 
otherwise;  and  that  the  town  of  Bloorafield  made  no  defenooi  but 
settled  the  suit  by  payment 

The  defendant  resisted  the  plaintiff's  right  to  teeover,  on  the 
^oond  that  the  town  of  Newbury  had  no  oaose  of  action  against 
the  town  of  Bloomfield,  and  that  Bloomfield  might  have  successfully 
defended  said  suit ;  that  the  defendant^  and  not  the  town  of  Moom- 
field,  (if  any  one)  was  liable ;  and  that  there  was  no  express  prom- 
ise of  the  defendant  to  pay,  nor  any  request  that  the  town  of  Bloom- 
field should  pay. 

It  was  admitted  that  the  defendant  was  of  sufficient  ability  to 
maintain  himself  and  family. 

The  court  decided  that  the  plaintiff  was  not  entitled  to  recofer, 
and  rendered  judgment  for  the  defendant ;  to  which  decision  thr^ 
plaintiff  exioepted. 

Fkicher  ^  Yotmg  for  plaintiff. 

1.  The  parent  is  legally  bound  to  support  his  minor  children  at 
all  events.  2  Kent  190-192 ;  Rev.  St.  104,  §  13.  If  the  father 
suffer  his  children  to  remain  abroad,  or  force  them  from  home  by 
severe  usage,  he  is  liable  for  their  necessaries.    2  Kent  198. 

2.  The  town  of  Bloomfield  being  liable  to  pay  the  town  of 
Newbury,  when  called  upon  for  said  support,  and  having  paid  the 
same  with  the  knowledge  and  consent  of  the  defendant,  the  law  will 
imply  a  promise  on  the  part  of  the  defendant  to  r^aj  tfae  eame. 
8  Vt  209.  A  moral  obligation  is  a  good  consideration  for  a  prom- 
ise  to  pay,  and  therefore  may  be  the  ground  <if  an  aetien  «f  eseiftnp- 
sit.    1  Har.  Dig.  150.    Chit  on  Cent.  IL 
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3.  A  peraoa,  who  goes  into  t  town,  where  he  has  no  resideoce, 
to  work,  or  who  does  actual  labor  on  a  contract,  is  not,  upon  be- 
coming sick,  or  disabled,  liable 'to  an  order  of  remoral,  but  is 
regarded  as  a  transient  person.  Bristol  t.  Rutland,  10  Vt.  514 ; 
4  Mass.  227. 


■      for  defendant. 

1.  The  payment  of  the  claim  of  Newbury  by  Bloomiield  waa 
vdantary,  and  against  the  will  and  consent  of  the  defendant. 

2.  The  defendant  being  of  sufficient  ability,  and  the  person  ta- 
ken sick  being  a  minor  child,  no  action  could  be  maintained  by 
either  town. 

3.  The  statute  has  prescribed  the  precise  form  of  action,  or 
remedy,  against  each  and  all,  who  are  liable. 

4  It  is  by  virtue  of  the  statute,  and  not  by  any  principle  of  the 
common  law,  that  any  town,  or  any  person,  is  made  liable  for  the 
support  of  the  sick  and  poor ;  and  the  remedy  prescribed  by  statute 
can  alone  be  resorted  to.    See  Rer.  St.  103,  c.  16,  §§  12-14,  18. 

The  opinion  of  the  court  was  delivered  by 

Hbbard,  J. — ^The  defendant  unquestionably  was  liable  by  law,  if 
able,  to  support  his  minor  son ;  and  the  town  of  Newbury  might 
have  had  its  action  against  him  for  it.  But  the  fact  that  Newbury 
sued  the  town  of  Bloomfield  for  such  support,  and  recovered  it  of 
Bloomfield,  lays  no  foundation  for  a  recovery  on  the  part  of  Bloom- 
field  against  the  defendant.  If  the  town  of  Bloomfield  paid  it  vol- 
untarily, there  would  be  no  privity  between  the  town  and  the  de- 
fendant. If  Newbury  had  recovered  it  of  Bloomfield,  it  would 
make  it  no  better,  for  it  must  have  been  upon  the  ground  that  the 
defendant  was  unable. 

The  case  in  14  Mass.,  227,  is  no  authority  for  this  case.  That 
case  is  at  variance,  in  its  whole  length  and  breadth,  with  the  ease  of 
BmmngUm  v.  JtTGennesB,  1  D.  Chip.  44.  This  court  has  repeat* 
edly  decided  that  there  is  no  common  law  liability  for  the  support 
of  paupers.  It  is  a  statutory  regulation.  There  is  no  impKed 
premise  against  towns  for  money  expended.  Aldrich  v.  London^  * 
derry,  5  Vt  441. 
11 
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If  there  Was  any  lidbiUty  on  the  part  of  Bloomfield  to  pay  this 
money  to  Newbury,  that  will  not  gtre  Bloomfield  any  right  of  action 
against  the  defendant.  A  town  cannot  maintain  an  action  against  « 
pauper,  for  money  expended  for  his  support  Bennington  v.  KGm* 
ness,  before  cited.  Whether  Bloomfield  was  liable  to  Newbury 
would  depend  upon  the  farther  fact,  whether  the  defendant  was 
of  suflicient  ability.  If  he  was,  then  Bloomfield  should  have  de- 
fended the  suit.  If  he  was  not,  then  Bloomfiehl  was  liable,  and  has 
no  legal  claim  upon  the  defendant. 

Judgment  affirmed. 


John  W.  Putnam  v,  Spekcer  Clask. 

Hay,  or  grain  in  the  straw,  may  be  attached  by  the  officer's  leaving  a  copy  of 
the  writ  of  attachment  in  the  town  clerk's  office  of  the  town  where  the 
property  is  situated ;  and  the  leaving  such  copy  gives  to  the  officer  the 
constmctive  possession  of  the  property,  and  title  and  posseflsion  sufficient 
to  enable  him  to  maintain  an  action  therefor  against  any  one  who  sabse- 
quently  remoTes,  or  convertB,  the  some. 

It  is  not  necessary,  in  such  case,  that  the  officer  see  the  property,  or  go  near 
it ;  and  it  is  sufficient,  if  a  copy  of  the  attachment  be  left  by  bim  with  th« 
debtor  at  any  time  before  the  legal  time  of  service  upon  tbe  writ  expires. 

The  officer,  in  such  case,  may  maintain  trespass  against  another  officer,  who, 
subsequent  to  the  leaving  the  copy  in  the  town  clerk's  office,  and  before 
the  copy  is  delivered  to  the  debtor,  attaches  and  removes  the  same  property 
by  virtue  of  a  legal  writ  of  attachment  against  the  same  debtor. 

Trespass  for  a  quantity  of  hay  and  grain  in  the  straw.  Plea, 
not  guilty,  and  issue  to  the  court.  The  case  was  tried  upon  the 
following  statement  of  facts 'agreed  to  by  the  parties. 

"The  hay  and  grain  mentioned  in  the  plaintiff's  declaration  was^ 
on  the  8th  day  of  January,  1842,  situated  in  the  barn  of  Wm.  Jew* 
ell;  in  Guildhall,  about  five  miles  from  the  town  clerk's  office  m 
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vaid  Gaildhall,  and  was  the  property  of  said  Jewell.  The  plaintiff, 
OB  said  8tii  day  qf  January^  was,  and,  until  March  after,  oooiiiDued 
to  be,  ^  coaalahle  of  Lunenbargh,  with  authority  to'  serve  writs 
through  the  county.  On  the  said  8th  day  of  January,  1842^  George 
W.  Gates,  of  Lunenburgh,  sued  out  a  legal  writ  of  attachment 
gainst  said  JeweU,  properly  directed,  returnable  at  Lunenburgh, 
before  a  justice  of  the  peace,  on  the  20th  of  January,  1842,  a&d  de* 
Uvered  the  same  to  the  plaintiff;  and  on  the  same  day,  whioh  was 
on  Saturday,  the  plaintiff  left  in  the  town  clerk's  office  of  said 
Guildhall  a  true  and  attested  copy  of  said  writ,  with  his  return, 
indorsed  thereon,  that,  on  said  8th  day  of  January,  1842,  he  served 
said  writ  by  attaching  the  hay  and  grain  in  question,  and  certifying 
that  be  caused  said  copy  and  return  to  be  put  on  file  in  said  office ; 
and,  on  the  11th  day  of  January,  1842,  the  plaintiff  delivered  the 
said  Jewell  a  proper  copy  of  the  attachment,  and  of  his  return  duly 
endorsed  thereon ;  &nd,  until  the  11th  of  January,  the  plaintiff  had 
not  been  within  three  miles  of  said  property  attached..  Said  Gates 
procured  judgment  against  Jewell  on  the  day  of  the  return  of  said 
writ,  and  delivered  his  execution  to  a  proper  officer  within  thirty 
days  thereafter,  and  said  execution  has  been  returned  unsati^d. 

The  defendant,  on  the  10th  day  of  January,  1842,  sued  out  a 
writ  in  due  form  against  said  Jewell,  and  on  the  same  day  delivered 
the  same  to  the  sheriff  of  Essex  county,  who,  on  the  same  day,  by 
direction  of  the  defejMlant,  went  to  the  barn  of  said  JeweU,  and  saw 
and  attached  said  hay  and  grain,  which  was  turned  out  by  said 
Jewell,  and  on  the  same  day  delivered  to  said  Jewell  a  true  and 
attested  copy  of  the  defendant's  writ,  and  of  his  return  of  attach-* 
ment  thereon,  and  on  the  same  day  lodged  in  the  town  clerk's 
office  of  said  Guildhall  a  true  and  attested  copy  of  said  writ,  and- 
his  return  of  said  attachment  thereoq.  The  defendant's  writ  was 
returned  properly,  and  he  procured  judgment  thereon  against  the 
said  Jewell  a  day  or  two  previous  to  the  time  when  said  Gates  pro- 
cured his  judgment ;  and  the  defendant  sued  out  a  writ  of  execution 
on  hb  said  judgment,  and,  within  thirty  days^  delivered  the  execu* 
tion  to  the  sheriff;  and  he,  within  thirty  days  after  the  rendition  of 
tfie  judgment,  levied  the  execution  on  said  hay  and  grain  by  direc- 
ti<Hi  of  the  defendant,  and  advertised  and  sold  the  same,  at  vendue, 
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to  the  defendant ;  and  the  defendant,  before  the  commencement  of 
this  action,  used  up  said  hay,  and  threshed  out  and  carried  away 
said  grain.  The  officer,  to  whom  the  execution  of  said  Gates  was 
delivered,  within  thirty  days  after  the  recovery  of  said  Gates'  judg- 
ment demanded  said  hay  and  grain  of  the  plaintiff;  but  the  plaintiff 
did  not  deliver  it  up,  for  the  reason  that  the  defendant  had  so  at- 
taohed  it  as  aforesaid. 

If,  upon  consideration  of  the  foregoing  facts,  the  court  should  be 
of  opinion  that  the  plaintiff  is  entitled  to  recover,  the  damages  are  to 
be  $60,48 ;  if  otherwise,  the  judgment  is  to  be  for  the  defendant  to 
recover  his  costs/' 

The  court  rendered  judgment  for  the  defendant ;  to  which  de- 
cision the  plaintiff  excepted. 

W,  Htywood  for  plaintiff. 

This  action  depends  upon  the  effect  of  an  attachment  of  hay  and 
grain  made  as  directed  by  the  Revised  Statutes,  page  idl,  c.  28,  § 
15.*  The  defendant  contends,  that,  because  the  plaintiff  did  not 
deliver  to  Jewell,  the  debtor,  a  copy  of  the  writ  until  the  day  afler 
the  defendant  had  made  his  attachment,  the  plaintiff's  attachment 
was  void.  We  answer  to  this  that  it  is  not  the  delivery  of  the  copy 
to  the  debtor  that  effects  the  lien.  If  the  copy  was  lef^  with  the 
debtor  six  days  before  the  day  of  court,  it  was  sufficient;  and  even 
if  it  had  been  lefl  but  five  days  before,  and  the  debtor  had  appeared 
and  answered  to  the  suit,  without  pleading  in  abatement,  it  would 
be  as  effectual  as  any  other  service.  And  the  same  question  is  so 
treated  in  the  case  of  Newton  v.  Adams  et  aL,  4  Vt  437.  The 
result  of  the  reasoning  in  that  case,  is,  that  the  object  of  leaving  a 
copy  of  the  writ  with  the  debtor,  or  at  his  usual  place  of  abode,  is  to 


*Which  section  is,  "  When  hay,  grain  in  the  straw,  dx.,  shall  be  taken  by 

*  virtue  of  any  writ  of  attachment,  or  execution,  the  officer  serving  such  pro- 
'cess  shall  lodge  a  copy  of  the  same,  vrith  his  return,  in  the  town  clerk's 
(office  in  the  town  where  sach  property  is  taken,  which  shall  be  as  effectaal 

<  to  hold  such  property  against  all  subsequent  sales,  attacbmeDts,  or  ezacu- 

*  tions,  as  if  such  property  had  been  actually  removed  and  taken  into  the 

<  possession  of  such  officer." 
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give  Am  notice  of  the  suit ;  ind  it  is  not  neoessary,  in  order  to  give 
others  nociee  of  the  attachment ;  and  the  attachment,  in  a  case  like 
the  present,  is  made  notorious  to  every  one  bnt  the  debtor,  by  leav- 
ing the  copy  at  tUe  town  clerk's  office.  See  Lowry  v.  Walker,  4 
Yt  76 ;  StamtoH  v.  Hodges,  6  Vt.  64. 

J.  A.  WeOs  for  defendant. 

1.  To  constitute  a  valid  attachment  of  personal  property,  the 
articles  should  be  taken  into  the  actual  custody  of  the  officer,  or 
placed  under  his  exclusive  control.  2  N.  H.  Rep.  68 ;  1  Wils.  44 ; 
9  Johns.  432 ;  5  Mass.  157,  163,  271.  An  attachment  is  effected 
by  seizing  the  property.  4  Vt.  444.  Such  poasessicn  should  be 
taken  as  to  give  notoriety  to  the  attachment,  and  to  exclude  acts  of 
dominion  over  it  by  others.  lb.  445.  To  render  a  sak  valid 
against  subsequent  purchasers,  or  attaching  creditors,  possession 
must  accompany  and  follow  the  sale ;  and  an  attachment  must  have 
the  same  character.     7  Vt.  406. 

Goods  and  chattels  being  attached,  or  taken  by  virtue  of  legal 
process,  the  next  step  is  to  preserve  the  lien  thus  acquired ;  which 
can  be  done  in  two  ways,  indi^ndent  of  the  statute,  viz.  by  re* 
wtovai,  or  by  placing  an  agent  over  them.  12  Mass.  134.  But  the 
legi^ature,  considering  the  great  expense  and  loss  attendant  upon 
removal  of  certain  kinds  of  property,  have  authorized  another  mode 
of  retaining  the  lien  acquired  by  attachment,  to  wit,  the  lodging  of 
a  copy  of  the  precept  and  return  in  the  office  of  the  town  clerk. 
The  language  is,  "  The  officer  serving  such  process  shall  lodge  a 
copy  of  the  same,  with  his  return,  in  the  town  clerk's  office." 
Here  the  word  serving  implies  an  act  by  the  officer,  precedent  to 
the  act  of  leaving  the  copy.  He  shall  leave  a  copy  of  his  precept 
*'  with  kis  return."  What  return  ?  Manifestly  the  return  of  what  he 
had  done  in  serving  the  precept ;  and  in  serving  the  precept  the  act 
to  be  done  was  the  attachment  of  the  defendant's  property.  Having 
so  done,  he  could  leave  an  agent  in  possession,  until  he  went,  to  the 
clerk's  office  and  gave  the  statute  notice  of  his  doings  to  perfect  his 
lien,  or  perhi^s  the  law  would  extend  to  him  reasonable  time  in  which 
to  make  his  copy  and  return,  and  carry  the  same  to  the  town  clerk's 
office. 
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BaCy  thould  the  coort  detennine  that  it  is  anneeeflsary  for  tn 
officer  Co  take  poBsession,  or  control,  of  the  kinds  of  property  spe* 
cified  in  the  statute,  then  we  insist  that  the  delwenf  to  the  debtor, 
or  leaving  at  his  house,  a  copy  of  the  precept  and  a  list  of  the  proper* 
ty,  constitutes  the  attachment ;  and  that,  until  that  is  done,  the  officer 
acquires  no  right,  even  though  he  has  left  a  copy  with  the  town 
o]erk.  Without  this  the  debtor  would  eertainly  be  justified  in  seH- 
ing,  and  an  innocent  vendee  in  purchasmg ;  and  if,  under  such  cir- 
eamatances,  a  sale  would  be  Talid,  raanifestiy  an  attachment  would 
bind.  7  Vt.  406.  To  hold  a  sale  onder  such  circumstances  void 
would  be  most  severe  and  unjust. 

2.  The  defendant's  attachment  was,  in  fhct,  precedent  to  that 
of  Gates.  The  language  of  the  law  is,  "  When  the  goods  or  chattels 
of  any  person  shall  be  attached  at  the  suit  of  another,  a  copy  of  tie 
4UtaehmeiU  and  list  of  the  articles  attached  shall  beddiveied  to  the 
'party,  whose  goods  or  chattels  are  so  otttMched^  or  left  at  the  house," 
'^c. ;  Rev.  St.  180,  §13.  This  statute,  in  terms,  reqoiies  that  the 
oopy  and  list  ehall  be  delivered  to  the  debtor  at  the  tiwie  of  ike  at" 
Maehment.  It  is  an  act  required  to  be  done  to  give  a  complete  lien 
upon  the  property ;  it  is  part  and  parcel  of  the  attachment,  and,  by 
the  statute,  is  required  to  be  done  at  the  time  tlu  oficer  assumes  to 
-eomtrol  the  property.  The  Revised  Statute  upon  this  subject  is  a 
-eo]^  o€  tlie  old  ]aw ;  and  the  case  of  Pearson  v.  French^  9  Vt  SfiO, 
distinctly  recognizes  the  principle  that  the  lemoing  the  copy  with  the 
debtor  is  necessary  to  perfect  an  attachment.  If  so,  by  the  inpera^ 
tive  requirement  of  the  statute  the  copy  should  have  been  given  to 
the  debtor  on  the  8th  day  of  January. 

But  if  the  plaintiff  insists  that  the  statute  gave  him  a  rea^qnabk 
Hme  in  which  to  leave  his  copy,  then  we  insist  the  case  is  with  the 
^fendant,  as  tiie  copy  was  not  thus  kft.  The  pi aintilF  commenced 
his  proceeding  on  the  8th,  and  omitted  any  &rther  action  until  the 
11th.  Having  commenced  his  work,  he  was  not  at  liberty  to  sus* 
pend,  .and  renew  it  at  a  subsequent  time,  unless  some  insunnonnta* 
hie  obstruction  interposed.  The  case  of  Pearson  v.  French,  before 
eeferred  to,  is  an  authority  upon  this  snbjeot.    See,  also,  4  Vt.  444. 
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The  opioion  of  the  court  was  delivered  by 

Williams,  Ch«  J.  To  constitute  an  attaobinefit  of  -property,  it 
is  necessary  that  the  attaching  officer  take  the  same  into  his  custo- 
dy and  possession.  After  the  attachment,  the  c^cer  must  give 
notice  to  the  debtor  by  delivering  a  copy,  according  to  the  requisi- 
tion of  the  statute,  before  the  time  of  service  is  out,  or  he  will  be 
considered  as  abandoning  the  attachment,  and  might  possibly  be 
treated  as  a  trespasser  ub  imtio^  Between  the  time  of  attaching 
and  delivering  the  copy,  the  officer  must  be  considered  as  havti^  a 
title  to  the  property,  and  his  possession  as  being  legal  against  all 
others.  When  hay  or  grain  is  attached,  the  officer  may  leave  a 
copy  with  the  town  clerk ;  and  this  is  eqaivalent  to  and  declared  to 
be  as  effectual  as  if  such  property  had  been  acmaliy  removed  and 
taken  ii^  the  possession  of  such  officer.  He  is  considered  as  ha«w 
ing  the  constructive  possession,  and  as  having  a  sufficient  title  and 
possession  to  maintain  an  action  therefor  agamat  any  one  who  re- 
moves or  converts  the  same.  Lewry  v.  Tfiitter,  4  Vt.  7&  *  It  can* 
not  be  necessary  for  the  officer  to  go  to  the  place  where  the  properw 
ty  is  situated,  to  make  the  attachment,  any  more  than  it  woold  be 
to  attach  land,  or  real  estate.  Leaving  a  copy  with  the  town  clerk 
is  the  act  of  attaching  and  taking  possession  and  giving  notice  to 
all  concerned. 

The  plaintiff,  in  this  case,  having  attached  the  hay  and  grain,  oo 
the  8th  of  January,  by  leaving  a  copy  with  the  town  clerk,  and 
having  perfected  his  attachment  by  giving  the  debtor  a  copy  on  the 
lltb  of  January,  more  than  six  days  before  the  time  set  for  trial, 
and  a  judgment  having  been  rendered  thereon,  and  the  execution 
having  been  issued  and  deUvered  to  an  officer  in  season  to  charge 
the  properQr,  had  such  a  title  and  possessioo  its  was  sufficient  to 
enable  him  to  maintain  this  action.  The  defendant,  who  caused 
the  same  hay  and  grain  to  be  attached  on  the  l(hh  of  Janutry, 
aei{uired  no  right  thereto  by  his  attachment  and  the  judgment  and 
execution  thereon,  bnt  his  side  on  the  execution  was  an  invasion  of 
the  rights  of  the  plaintiff,  for  which  this  action  is  an  appropriate 
remedy. 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
judgment  must  be  rendered  for  the  plaintiff 
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Silas  Chesm an  v,  Gorham  Lane. 

The  defendant  filed  a  plea  in  ofiaet  to  tbe  plaintiff's  demand,  but,  at  the  firat 
trial,  submitted  no  proof  in  support  thereof,  and  the  plaintiff  recovered  a 
judgment  for  his  whole  claim.  The  defendant  then,  by  leave  of  court, 
filed  an  additional  plea  in  offset,  founded  upon  the  same  subject  matter, 
and,  at  a  subsequent  term,  introduced  evideDce,  and  so  far  sostained  his 
offset,  that  the  plaintiff  recoyered  judgment  for  bat  a  part  of  hit  claim ; 
and  it  was  held  that  the  plaintiff  was  not  entitled  to  a  leview. 

Assumpsit  on  a  promissory  note  for  $548,90.  The  defendant 
pleaded  the  statute  of  limitations  and  a  plea  in  offset.  Tbe  plaintiff 
replied  a  new  promise  to  the  plea  of  the  statute,  and  the  statatp  of 
limitations  to  tbe  plea  in  offset,  and  the  respective  issues  were 
joined. 

At  the  first  trial  ^here  was  no  evidence  offered  in  support  of  the 
plea  in  ofiset,  and  on  that  branch  of  tbe  case  there  was  no  hearing. 
The  plaintiff  recovered  judgment  for  tbe  amount  of  tbe  note  and 
interest.  Tbe  defendant  entered  a  review.  Subsequently  to  that 
trial,  tbe  defendant,  by  leave  of  tbe  court,  filed  an  additional  plea 
in  offset. 

At  tbe  second  trial  there  was  a  full  hearing  upon  all  tbe  issues, 
and  the  plaintiff  recovered  judgment  for  but  $243,44.  Whereupon 
the  plaintiff  moved  for  a  review  of  tbe  case.  Tbe  motion  was 
overruled,  and  tbe  plaintiff  excepted. 

W.  Heyu>ood,  Jr,^  for  plaintiff.' 

Tbe  review  prayed  for  by  tbe  plaintiff  should  have  been  allowed* 
HaU  V.  Wolcott,  10  Mass.  218;  Rice  v.  Townsend,  14  lb.  366; 
Bloss  V.  Kittridge,  4.yt.  273 ;  Baker  v.  Blodgett,  1  Aik.  342. 

As  to  tbe  construction  of  statutes,  it  b  said,  in  The  People  t. 
Utica  Ins.  Co,,  15  Johns.  358,  that  "A  thing  within  the  inteo- 
'  tion  is  as  much  within  the  statute,  as  if  it  were  within  the  letter ; 
'  and  a  thing  within  tbe  letter,  if  contrary  to  tbe  intention,  is  not 
'  within  tbe  statute."  And  see  Crriswold  v.  National  Im,  Co»,  3 
Cow.  96.    HoJbrook  v.  Holbrook  et  a/.,  1  Pick.  248. 
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ChMlnan  o.  Lane. 

Ymmg  for  defendant 

No  renew  is  allowed  by  statote  ill  any  caae,  where  jddgmeBt 
shaU  have  been  rendered  twice  for  the  stme  {Nurty ;  Rev.  Ek.  ICO, 
^  9*  It  is  saidf  that,  for  the  Sure  and  true  intef  pretatioo  of  statutes 
in  general,  be  they  penal  or  beneficial,  restrictite  or  enlarging  of 
the  common  law,  four  things  are  to  be  considered  \  1»  Whal  was 
the  common  law  before  the  making  of  the  act ;  2,  What  was  the 
mischief  and  defect  against  which  the  conunon  law  did  not  prof  ide ; 
3»  What  is  the  remedy ;  4,  The  true  reason  of  the  reasedy.  8  Ca 
Re|K7. 

At  commoa  law,  there  was  no  review  of  cases  as  matter  of  right, 
but  it  was  within  the  discretion  of  the  coert,  for  sufficient  reasons 
and  causes  assigned  by  the  party*  In  England  a  new  trial  will  not 
be  granted,  after  a  full  trial  by  a  competent  jury,  if  no  fresh  light 
can  be  thrown  in*  Camdm  v.  Cawky,  1  W.  BL  418,  [2  Har.  Dig. 
1532.}  H4m]ay  t.  Trojan,  1  W.  BL  1.  FmrweU  f.  Chaffey,  1 
Borr.  54 ;  Graham's  Practice,  510—517.  Deacle  r.  Hmncotk,  13 
Price,  226,— M'Clel.  85,— cited  2  Har.  Dig.  1526. 

In  this  case,  unless  the  plaintiff  is  entitled  to  a  review  on  the 
statote,  there  is  no  pretence  that  he  is  entitled  to  a  new  trial.  In 
the  construction  of  a  statute  negative  words  will  make  a  statute 
imperative.  Rex  v.  Leicester  Justices^  9  D.  &>  R.  772,-^7  B.  & 
C.  12,— cited  in  3  Har.  Dig.  2056;  Dwarris  on  Statutes,  715;  0 
Law  Library.  The  words  of  the  statute  are,  ''  no  review  shall 
be  allowed"  m  the  several  oases  mentioned,— «this  being  one. 
When  a  statate  alters  the  common  law,  the  meaning  shall  not  be 
strained  beyond  the  words,  except  vk  cases  of  public  utility,  when 
the  end  of  the  act  appears  to  be  larger  than  the  enacting  words^ 
Dwarr.  607.  Statutes  in  derogation  of  ocxnmon  right  are  to  be 
construed  strictly.  Dwarr.  728.  A  statute  which  is  to  take  away 
the  common  law  ought  never  to  have  an  equitable  construction. 
Dwarr.  729. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  All  the  right  that  either  party  has  to  a  review  of 
the  case  is  given  him  by  statute,  and  of  course  must  be  limited 
and  confined  to  such  cases  as  the  statute  has  enumerated.  The 
12 
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Statute^  after  making  provision  for  the  review,  makes  the  exceptions 
hi  which  it  wiU  not  be  granted,  and  among  others  is  the  following, — 
'^  When  judgment  shall  have  been  rendered  in  any  cause  twice  for 
the  same  party."  Here  were  two  judgments  for  the  same  party ; 
bat  it  is  insisted  that  the  ecmse,  in  which  the  last  judgment  was  ren- 
dered, was  different  from  the  first.  I  am  more  willing  to  admit  the 
ingenuity  of  the  reasoning,  than  the  soundness  of  it. 

The  cau8e  must  have  been  that  in  which  the  (HaintifTs  right  to  a 
judgment  consisted ;  and  it  does  not  appear,  nor  is  it  pretended,  that 
the  plaintiff  had  any  different  cause  of  action  at  the  last  trial,  than 
at  the  fnrst.  That  the  defendant  had  any  different  defence  does  not 
appear;  it  appears  that  he  filed  an  additional  plea  in  offset,  but  it 
does  not  appear  that  it  was  for  any  different  or  new  matter, — and 
the  presumption  would  be  the  other  way. 

That  the  defendant  submitted  no  proof  on  the  first  trial,  in  sup- 
port of  his  offset,  could  make  no  difference.  He  thereby  deprived 
himself,  equally  with  the  plaintiff*,  of  the  advantage  of  two  trials. 
That  the  defence  consisted  of  an  of&et  makes  no  difference.  He 
might  have  had  a  defence  consisting  simply  in  proof,  denying  the 
plaintiff's  cause  of  action,  and,  as  a  matter  of  policy,  he  might  have 
withheld  his  proof  until  aftef  the  plaintiff  had  obtained  one  judg- 
ment. But  our  statute  is  explicit  and  direct,  and  so  plain  as  hardly 
to  admit  of  a  construction. 

The  plaintiff  has  recovered  two  judgments.  Whether  justice 
was  done  by  the  last  judgment,  we  have  no  means  of  knowing ;  and 
it  is  not  a  subject  of  inquiry  by  this  court.  We  are  always  bound 
to  presume,  that,  when  the  parties  have  had  a  fair  and  legal  trial, 
justice  has  been  done.  At  any  rate,  it  has  been  the  policy  of  the 
law  to  limit  the  number  of  trials  in  such  a  way  as  to  prevent  un- 
reasonable  delay  in  the  termination  of  suits. 

Judgment  affirmed. 
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D0BCA8  HoPKiNsoN,  Administratrix  of  John  Hugh,  v.  H.  L.  Wat- 
son and  W1FR9  Administrators  of  jEass  Hugh. 

When  a  daposUion  is  taken  ex  partis  tha  magiatrata  must  cartify  the  reason 
why  the  other  party  was  not  notified ;  and  the  court  cannot  judicially  taka 
notice  of  any  facts,  as  a  reason  for  omitting  to  notify  the  party,  which  do 
not  appear  from  the  certificate. 

Tha  oBiaion,  in  the  carfificata,  «f  tha  initial  Uu$nof  the  middla  sama  of  a 
party,  is  no  reason  for  rejecting  the  deposition,  whan  the  party  is,  in  other 
respects,  correctly  described. 

Appsal  from  the  decision  of  commissioners ;  the  declaration  was 
in  assompsit ;  plea^  the  general  issue,  and  trial  by  the  jury. 

In  the  course  of  the  trial,  the  defendants  offered  the  deposition  of 
Sarah  Warren,  which  was  objected  to  by  the  plaintiff,  for  the  rea- 
son that  it  appeared  in  the  caption  of  the  deposition  that  no  notice 
was  given  to  the  adverse  party,  and  it  was  not  certified  that  the  ad- 
Terse  party  lived  more  than  twenty  miles  from  the  place  of  ci^tion, 
as  lequired  by  the  laws  of  the  -state  <»f  New  Hampshire,  where  the 
deposition  was  taken,  in  order  to  entitle  the  party  to  take  the  same 
ex  parte.  The  objection  was  overruled  and  the  deposition  admitted. 
The  same  objection  was  made  to  several  other  depositions  offered 
by  the  defendant,  and  was  overruled  by  the  court.  The  defendants 
also  offered  the  deposition  of  Lucy  Willard,  which  was  objected  to 
by  the  plaintiff,  on  the  ground  that  the  parties  to  the  suit  were  not 
correctly  described  in  the  caption  of  the  deposition,  the  initial  of 
the  middle  name  of  Rosana  H.  Watson,  one  of  the  defendants, 
having  been  omitted ;  which  objection  was  overruled  and  the  dep- 
osition admitted ;  to  all  which  dec'isions  the  plaintiff  excepted. 

After  argument  the  opinion  of  the  court  was  delivered  by 
Williams,  Ch.  J.  We  are  satisfied  the  deposition  of  3arah  War- 
ven  was  improperly  admitted  in  evidence  by  the  county  court  The 
certificate  does  not  state  any  reason  why  the  adverse  party  was  not 
notified.  Our  statute  requires  notice  to  the  adverse  party,  if  within 
thirty  miles,  whether  the  party  resides  within  the  state  or  not. 
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The  statate  of  New  Hampshire  requires  notice  to  the  adverse  party, 
tmleas  the  partjisoot  of  the  state,  and  more  than  twenty  miles 
from  the  place  of  caption,  and  from  the  party  proposing  to  take  the 
deposition.  In  this  case  the  plaintiff  was  not  notified,  and  it  is  not 
certified,  by  the  magistrate  taking  the  deposition,  that  the  plaintiff 
(resided  out  qf  the  state,  or  more  than  twenty  miles  from  the  place  of 
caption.  As  we  cannot  judicially  take  notice  of  any  facts,  to  au- 
thorize the  taking  a  deposition,  which  do  not  appear  from  the  cer- 
tificate, we  cannot  say  there  was  any  reason  for  taking  this  deposi- 
tion ex  parte,  t 

The  objection  to  the  deposition  of  Lucy  Willard  is  not  valid. 
The  parties  were  correctly  described ;  and  the  omission  of  the  ini- 
tial letter  in  the  middle  name  of  Rozana  H.  Watson  was  of  no 
consequence  whatever.  The  admission  of  the  deposition  of  Sarah 
Warren,  and  of  the  others  similarly  certified,  was  erroneous;  and 
(br  these  reasons  the  judgment  must  be  reversed. 


DAmnif  Washbv^n,  Jr,,  and  Wife,  «,  Johzi(  Dswky. 

[iV   Ch  A  VCBRT.] 

A  eoDtniet,  by  wkiob  tbe  defdndant  agrod  to  deed  certain  lands  to  a  married 
wovaa,  on  payment  hy  ber  of  a  note  executed  by  ber  husband,  cannot  be 
connected  witb  other  independent  contraota  or  notes  held  by  the  defendant 
against  the  husband,  so  as  to  render  the  insolvency  of  the  hnsband,  or  his 
inability  to  perform  his  contract,  any  excuse  for  the  defendant  in  not  per- 
forming his  contract  Mrith  the  wife. 

Bo  Ibe  inoaAveniMiee  to  which  It  may  put  the  delbndant  to  part  with  the 
land*  or  the  foet  that  tha  oratore  night  have  recovered  damages  at  law  for 
his  noQ-perfonnancc,  is  no  reason  why  a  specific  performance  should  not 
be  decreed  by  a  court  of  equity,  when  the  wife  has  tendered  performance 
of  the  contract  upon  her  part. 
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A  leml^r  of  performiaoe  of  •  oovdition  prooodent,  lui  tbo  payment  of  a  note, 
entitles  the  parly  to  a  peribrmance  on  the  other  side ;  and  no  farther  offer 
ia  required,  nor  is  it  neceseaiy  to  bring  the  money  into  court,  until  the  de- 
fendant demands  it.  ^ 

A  motion  to  dismiss  a  bill  in  chancery,  because  the  matter  in  controversy 
does  not  exceed  fifty  dollars,  should  have  been  presented  to,  and  acted  on 
by,  the  ehancallor,  or  it  cannot  b«  noticed  in  thia  conrt. 

Appeal  from  the  eoart  of  chaDcery.  After  the  entry  of  the  ap- 
peal in  this  court  a  motion  to  dismiss  the  bill  was  filed  by  the  de- 
fendant, because,  as  he  alleged  the  matter  in  controversy  did  not 
exceed  fifty  dollars. 

The  orators  set  forth  in  the  bill,  in  substance,  that,  on  the  8d 
day  of  May,  1838,  the  oratrix  contracted  with  the  defendant  to  pur- 
chase of  him  45i  acres  of  [and ;  that  she  was  then,  and  at  the 
time  of  the  filing  of  the  bill,  the  wife  of  the  said  Daniel ;  that  the 
defendant  executed  to  her  a  writing,  whereby  he  promised,  that,  if 
she  should,  on  or  before  the  25th  day  of  April,  1839,  pay  to  the  de- 
fendant a  note  due  from  the  said  Daniel  to  him,  dated  the  25th  day , 
of  April,  1838,  for  9120,  he  would  convey  to  her  the  said  land; 
that  on  the  12th  day  of  April,  1839,  the  oratrix  tendered  to  the  de- 
fendant 9120  in  full  payment  of  the  said  note,  and  demanded  a 
deed  ;  and  tbat  the  defendant  refused,  and  had  ever  after  neglected, 
to  execute  and  deliver  said  deed.  And  the  orators  prayed  that  the 
defendant  might  be  decreed  to  execute  a  deed  of  the  premises  to 
the  oratrix,  according  to  his  contract. 

The  defendant  in  his  answer  alleged,  that  the  contract  for  the 
purchase  of  the  land  in  question  was  made  by  the  said  Daniel,  and 
that  the  9120  note  had  been  given  for  the  same ;  that  it  was  at  his 
sole  request  and  procurement  that  the  promise  to  convey  the  prem- 
ises to  his  wife  was  executed  ;  that,  previous  thereto,  the  defendant 
had  contracted  with  the  said  Daniel  to  convey  to  him  a  certain 
portion  of  a  lot  of  land,  of  which  the  said  45i  acres  formed  a 
part,  upon  the  payment  of  the  eum  of  9330  therefor ;  that  the  said 
sum  of  $330  remained  unpaid,  and  the  said  Daniel  had  become  in- 
solvent ;    that  the  occupancy  of  said  45i  acres  of  land  was  neces- 
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sary  to  the  enjoyment  and  use  of  the  land  so  contracted  to  be  sold 
to  the  said  Daniel,  the  payment  for  which  could  not  be  enforced 
against  him,  and  the  severance  from  which  of  the  45k  acres  by 
conveyance,  as  sought  to  be  enforced  by  the  orators,  would  work 
great  injustice  to  the  defendant;  and  claiming  that  he  ought  not  to 
be  compelled  to  convey  to  the  wife  of  the  said  Daniel  said  45i^ 
acres,  until  the  said  Daniel  should  pay  to  the  defendant  as  well  the 
said  1330,  as  the  $120  contracted  to  be  paid  for  the  45i  acres  as 
aforesaid.  The  defendant  admitted  the  tender  of  the  said  $120«  as 
by  the  orators  alleged. 

The  answer  was  traversed  and  testimony  taken ;  and  the  court  of 
chancery  decreed  that  the  defendant  convey  the  premises  to  the  or« 
atriz,  upon  certain  terms  specified ;  from  which  decree  the  defend* 
ant  appealed. 


for  orators. 


J.  Dewey,  pre  se, 

1.  Though  the  oralrix  tendered  the  money  properlj  before  the 
time  specified,  yet  the  tender  was  not  kept,  and  brought  into  court 
when  this  bill  was  entered.  BcdUy  v.  Metcalf,  6  N.  H.  Rep.  156; 
Chipman  ▼.  Bates,  5  Vt.  143 ;  1  Swift's  Dig.  296. 

2.  The  contract  in  question  was  made  with  the  wife  during 
coverture.  It  is  the  same  is  if  made  with  the  husband,  and  is  sub- 
ject to  the  same  equities.  ShuUlesworth  v.  Nayes  et  al,,&  Mass. 
229;  IChit.  PI.  19. 

3.  The  husband  could  not  require  the  specific  performance  of 
this  contract,  without  first  doing  equity.  He  should  pay  the  f  330« 
and  take  the  defendant's  interest  in  the  remainder  of  the  farm,  be- 
fore he  could  require  the  defendant  to  convey  the  45 i  acres. 

4.  The  orator's  remedy  at  law,  on  the  contract,  was  perfect, 
and  no  reason  is  alleged  in  the  bill  why  there  should  be  a  specific 
performance. 
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The  opinioD  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  case  is  a  very  clear  one  for  the  orators, 
and  I  cannot  see  why  it  was  brought  here  oa  appeal.  The  defend- 
ant, on  the  3d  day  of  May,  1838,  made  a  contract,  by  which  he 
became  under  obligation  to  deed  to  the  wife  of  Wa^bura  a  certain 
piece  of  land,  on  her  paying  him  a  note  which  he  held  against  her 
hoeband.  The  wife  was  the  person  to  be  bene^ted,  as  appears 
abundantly  both  from  the  proof  and  the  contract  itself.  Payment 
of  the  note  was  tendered.  The  case  of  the  orators  was  therefore 
fully  made  out. 

The  excuses  for  not  performing  this  contract  are,  if  not  frivolous, 
at  least  very  unsatisfactory.  The  oratriz,  having  tendered  to  the 
defendant  the  money  for  the  payment  of  the  note,  had  nothing  far* 
ther  to  do,  until  the  defendant  manifested  his  willingness  to  comply 
with  his  obligation,  and  demanded  the  money.  There  is  no  pre^ 
tence,  therefore,  for  saying  the  "  tender  was  not  kept  good." 

The  defendant  made  this  contract  for  the  benefit  of  the  wife,  and 
undoubtedly  understood  the  nature  and  extent  of  his  contract,  the 
subject  about  which  he  was  contracting,  and  the  parties  to  the  con- 
tract. It  is  manifestly  unjustifiable,  as  well  as  inequitable,  to 
attempt  to  connect  this  transaction  with  other  notes  and  contracts 
which  the  husband  had  made  with  the  defendant,  and  which  were 
in  existence  at  the  time  the  defendant  made  the  contract,  the  per- 
formance of  which  is  insisted  on  in  the  orators'  bill.  The  insol- 
Tency  of  Washburn,  or  his  inability  to  fulfil  his  contracts,  affords 
no  legal  or  equitable  excuse  to  the  defendant  for  not  performing  his 
contract  with  the  wife  of  Washburn. 

The  value  and  situation  of  the  45i  acres,  as  part  of  the  farm, 
may  render  it  desirable  for  the  defendant  to  retain  it;  but  if  so,  he 
should  not  have  contracted  and  agreed  to  de^d  it  to  the  oratrix. 
The  orators  might  have  recovered  of  the  defendant,  at  law,  damages 
for  the  non-performance  of  the  contract ;  but  that  is  no  reason  why 
they  should  not  have  a  decree  for  a  specific  performance.  The 
remedy  at  law  might  not  be  adequate,  and  they  had  clearly  a  right 
to  select  the  remedy  in  chancery. 

The  motion  to  dismiss  is  wholly  unfounded.    In  the  first  place 
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the  facts  on  which  it  is  attempted  to  be  sustained  are  not  proved. 
The  matter  in  controversy  is  clearly  more  than  filly  dolJars.  In  the 
second  place,  the  motion  does  not  appear  to  have  been  presented 
to,  and  acted  on  by,  the  chancellor. 

The  decree  of  the  chancellor  is  affirmed,  with  an  alteration  as  to 
the  time  in  which  the  orators  are  to  pay  the  amount  of  the  note, 
and  the  defendant  to  deed  the  land ;  and  the  cause  will  be  re- 
manded to  the  chancellor,  with  proper  directions  to  carry  the  same 
into  effect. 
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Brown,  Mat  and  Othees  «•  Josiah  Wright. 

A  recital,  in  the  deed  of  a  collector  of  a  land  tax,  that  *'  he  has  in  all  thingg 
'  farmed  the  dkeeciona  of  4iie  elaAute,'*  is  aot  primmjaeit  evidence  of  such 
Act;  hot  the  perioo  Aiaimiog  an4er  each  dieed  wtaf^  Ahow  (that  -evMy  aub- 
e^anti*!  i||»%Disite  of  |^e  Ifiw  wf^i  compji^d  ^ith. 

When  no  poseessioQ  ha>  been  taken  under  such  deed,  no  preaumptioi^  in  i^ 
ihror  can  be  claimed  from  its  antiquityj^but  rather  the  contrary. 

If  Ihe  vwrant  to  sncii  fidleotor  JMS-Bicited  4he  t^ne  at  .which  4ha  statute  was 
eB9^Bted,A»X  virtue  of  prhich  fim^  W9b  ^eiri^d,  ^e  vairant  is^Aidi  aad 
the  coiiectpr>  deed  of  la^^  sol4  uAder  it  will  ponypj  np  titl^. 

S^EOTMENT  bi  t^hi  pf land  w  Jfj^^/ff^    fk^  tbe  gmfrAl  ifh 
ipe,  9^  trial  bjr  jiuj, 
13 
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The  case  came  to  this  court  on  exceptions  taken  by  the  defend- 
ant to  the  decisions  of  the  coart  below.  The  point  on  which  the 
case  was  decided,  and  the  facts  connected  therewith,  appear  in  the 
opinion  of  the  court,  which,  after  argument  by  Colby  and  SmdUey 
4*  Adams  ibr  defendant,  and  by  ■  for  plaintif&,  was  delivered 

by 

Bennett,  J.  This  was  an  action  of  ejectment,  brought  to  recov- 
er ''  a  division  lot  drawn  to  the  right  of  one  Fisk,  situate  in  New- 
port." The  plaintiffs'  title  depends  upon  the  legal  effect  of  a  ven- 
due deed  from  S.  Pearl  to  S.  Knowlton,  bearing  date  the  7th  of 
March,  1795.  The  tax,  for  the  non-payment  of  which  it  is  claimed 
the  land  now  in  dispute  was  sold,  is  what  is  called  the  hi^^penny 
tax,  granted  in  1791,  for  the  purpose  of  paying  to  the  state  of  New- 
Tork  the  sum  of  thirty  thousand  dollars,  which  this  state  had  as- 
sumed to  pay.  Though  this  case  has  been  argued  at  great  length, 
and  many  objections  taken  to  the  validity  of  the  collector's  pro- 
ceedings, yet  we  shall  have  occasion  to  travel  over  but  a  small  por- 
tion of  the  ground.  The  principle  governing  our  courts  in  regard 
to  vendue  titles  has  been,  to  inquire  whether  all  those  acts  have 
been  done,  which  the  statute  has  required.  If  so,  then  the  sales 
have  been  held  valid,  but  otherwise  not. 

The  collector  has,  in  this  case,  certified,  or  recited,  in  his  deed, 
that  "he  has,  in  all  things,  pursued  the  directions  of  the  statute." 
It  has  frequently  been  claimed  that  such  a  recital  makes  out  a  ^pri- 
ma  facie  case  in  favor  of  the  tax  title,  and  that  the  onus  probandi 
of  impeaching  the  title  is  thus  cast  upon  the  other  party.  Such  a 
doctrine  was  promulgated  in  Powell  v.  Brown,  1  Tyler  236,  and 
in  Parker  v.  Bixby  et  al,  2  Tyler  466.  I  conceive  the  general 
proposition  is,  that  every  party  who  sets  up  a  title  must  show  all 
those  facts  which  are  necessary  to  support  it.  If  the  validity  of  the 
title  depends  upon  matter  in  pais,  there  is  the  same  reason  why  the 
party  should  be  bound  to  prove  it,  as  there  would  be,  that  he  should 
prove  any  matter  of  record  upon  which  the  title  was  to  depend. 
The  collector  has  no  general  authority  ,*  but  his  power  is  a  special 
one,  not  coupled  with  an  interest,  and  he  can  only  sell  lands  in 
such  particular  cases  as  are  provided  for  in  the  statute ;  and  those 
cases  must  be  shown  to  exists  or  else  his  power  cannot  arise.    I 
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know  of  no  principle  that  will  make  the  certificate  of  the  collector 
evidence,  against  a  stranger  to  the  deed,  of  the  existence  of  those 
facts  from  which  his  special  powers  are  to  arise.  See  Jackson  ▼. 
Shepherd,  7  Cow.  88;  WzUiams  v.  Peyton's  lessee,  4  Wheat.  77; 
Roekendoffw.  Taylor^  4  Pet  359;  HaU  v.  CoUins,  4  Vt.  316,  per 
Baylies,  J.  To  dif  est  a  person  of  his  property  against  his  con- 
sent, under  a  special  authority,  great  strictness  is  required.  Every 
substantial  requisite  of  the  law  must  hare  been  complied  with,  and 
the  person,  who  claims  under  the  tax  title,  must  take  upon  himself 
the  proof  of  the  regularity  of  the  proceedings.  This  has  been  the 
repeated  doctrine  of  our  courts.  Nothing  can  be  claimed  by  t}ie 
plaintiflb  from  the  antiquity  of  the  collector's  deed.  There  having 
never  been  a  possession  under  the  title,  it  is  rather  a  presumption 
against  it    See  Richardson  v.  Dorr,  5  Vt.  17. 

The  plaintiffs  claim  that  they  have  shown  a  compliance  with  all 
the  requisitions  of  the  statute  granting  this  tax.  We  shall  consider 
but  a  single  objection.  The  statute  granting  the  tax  was  passed 
the  3d  day  of  November,  1791 ;  and,  by  the  1st  and  2d  sections, 
the  treasurer  was  directed  to  issue  his  warrants  to  the  respective  con- 
stables and  sheriffs  between  the  first  day  of  March  and  first  day  of 
November,  1792,  for  its  collection.  The  additional  act,  passed  in 
1792,  relating  to  the  collection  of  this  tax,  and  intended  to  remove 
difficulues  attending  it,  provided  for  the  issuing  of  the  warrants 
without  limitation  as  to  the  time.  See  Statute,  Tolman's  Ed.,  p. 
343.  As  the  time  specified  under  the  act  of  1791,  for  issuing  the 
warrants,  had  expired  before  the  statute  of  1792  was  passed,  this 
must  have  been,  in  effect,  an  entire  and  independent  provision,  in 
that  particular.  The  plaintiffs  have  given  in  evidence  a  record 
copy  of  the  warrant,  upon  which  tbey  rely, — ^the  original  warrant 
having  been  recorded  in  the  clerk's  office  of  Chittenden  county, 
under  the  provisions  of  the  act  of  1803.  Passing  over  all  questions 
that  have  been  raised  in  regard  to  the  delivery  of  the  warrant  to  the 
sheriff,  we  will  come  directly  to  the  warrant  itself. 

The  warrant  purports  to  have  been  issued  by  the  treasurer  on 
the  10th  day  of  November,  1792,  and  recited  the  tax  to  have  been 
levied  by  virtue  of  acts  dated  October,  1791,  and  November,  1792, 
and  purports  to  empower  the  sheriff  to  collect  said  tax  agreeably  to 
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tM  iitld  aotM.  Tfa6  iot  grantiDg  the  half-pnmy  t«x  was  padsed  ther 
M  iiy  of  November,  1791,  and  in  1792  no  act  wbm  passed  i^ranting 
any  saeh  tai  as  is  specified  in  the  wari'ant.  The  HoU  of  1792  are 
simply  in  addition  to  the  aet  of  November  8, 1791,  granting  the  tax, 
and  oiilj  relate  to  its  collection.  In  8pear  r.  Ditiy^  9  Yt.  283,  it 
is  said  by  the  judge,  in  deliyering  the  opinion  of  the  dourt^  that 
sales  for  land  taxes  are  proceedings  tfi  invitum^  and,  being  a  mode 
of  transferring  title  by  operation  of  law^  without  the  ageiicy  of  the 
owner,  and  in  the  nature  of  a  forfeiture,  that  the  proceedings  are, 
as  conditions  precedent^  to  be  strictly  followed ;  and  the  judge  adds, 
"perhaps,  literally."  In  Culver  v.,  Haydeny  1  Yt  9d9,  vtre  have 
an  exceedingly  strorig  case.  There  it  was  held,  thM  the  omission, 
in  the  odlector's  advertisement,  of  the  place  where  the  legislature 
held  their  session,  when  the  tax  was  granted,  was  fatal  to  the  tax 
title.  This  was  upon  the  ground  that  the  form  of  the  advertise- 
ment had  been  prescribed  by  the  legislature,  and  in  which  a  blank 
had  been  left  to  be  filled  up  ivith  the  pUce  where  the  legislature 
held  their  session ;  and  hence  the  towii  held  it  imperative,  even 
though,  when  the  fi>rm  was  prescribed,  the  legislature  were  ambu- 
latory, having  no  permanent  place  of  session^  but  when  the  aet  was 
passed  granting  the  tax,  they  had  a  permanetit  f^kx  fixed  by  law. 

The  pfe^iit  case,  however,  is  one  vastly  ditfei'eht.  The  war* 
nint,  by  mis-reciting  the  titne  when  the  act  panting  the  tax  was 
dated,  [passed]  has  nothing  to  stand  upon.  No  such  statute,  as 
thtft  recited,  existed.  The  rule  in  pleading  a  statute  is,  that  if  the 
party  recite  a  statute  as  made  upon  a  certain  day,  which  was  not 
made  upon  th^t  day,  he  has  failed,  because  he  has  recited  a  parties 
ular  statute,  and  there  being  no  such  one,  his  pleading  is  grounded 
upon  that  which  does  not  exist  6  Bacon's  Abr.  396.  Certainly, 
in  the  proceedings  ibr  the  sale  of  lands  for  the  non-payment  df  taxes, 
as  much  strictness  and  certainty  should  be  required,  as,  by  the 
principles  of  pleading,  is  required  in  pleading  statutes.  We  all 
think  that  this  objection  is  fatal  to  the  title  of  the  plaintiffs. 
Though  we  might  think  there  were  other  objections  equally  fatal, 
yet  it  is  of  no  importance  to  consider  them. 

The  result  is,  the  judgment  of  the  county  court  is  reversed,  and 
die  eAuse  remanded  for  a  new  trial. 
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DaTID  FftLKSB  V.  6.  P.  W.  EUKBSON. 

An  officer,  when  serving  a  wril  and  attaching  property,  acts  as  the  agent  of 
the  plaintiff;  and  when  the  parties  to  the  writ  have  dissolved  the  attacb- 
menl  bj  settling  the  suit,  the  officer  has  no  ikrther  lien  apon  the  property 
attached,  and  has  no  right  to  retain  it  in  his  bands  as  security  for  his  ser- 
Tices, 

Tbotbb  for  a  wagoa,  two  horses,  several  head  of  neat  cattle,  and 
a  quantity  pf  hay.     Plea,  not  guilty,  and  trial  by  jury. 

It  appeared,  on  trial,  that  the  property  sued  for  was  attached  and 
taken  by  the  defendant,  as  deputy  sheriff,  in  February,  1841,  on  two 
writs  of  attachment  in  favor  of  one  Enos  against  the  plaintiff,  and* 
that,  immediately  upon  the  attachment  being  made,  all  the  property, 
except  the  hay,  was  received  by  the  defendant,  and  put  into  the  care 
and  keeping  of  one  Merrill,  a  neighbor  to  the  plaintiff;  that  the  hay 
in  question  was  carried  from  time  to  time  from  the  plaintiff's  barn 
to  a  barn  of  said  Merrill,  and  there  fed  to  the  horses  and  cattle  so 
attached,  which  was  done,  as  the  jury  found,  by  the  plaintiff's  con- 
sent and  approval ;  that  in  April,  1841,  the  plaintiff  and  said  Enos 
adjusted  the  suits, — the  said  Enos  agreeing  to  give  farther  time  for 
payment  of  the  debts, — and  agreed  that  the  attachments  should  be 
dissolved ;  that  the  plaintiff  immediately  thereafter  demanded  said 
wagon,  horses  and  cattle  of  the  defendant,  who  expressed  his  will- 
ingness  to  restore  the  same,  provided  the  plaintiff  would  pay  what 
was  justly  due  to  him  for  his  care,  time  and  expense  in  keeping  the 
same;  but  the  plaintiff  refused  to  pay  said  demand,  and  the  defend- 
.  ant  refused  to  surrender  the  property  for  that  reason ;  that  this  ac- 
tion was  thereupon  immediately  commenced ;  and  that  some  time 
afterwards  the  defendant  restored  asxA  property.  It  farther  ap^ 
peared,  that,  upon  the  oceaaion  of  arranging  and  compromising 
said  suits  in  favor  of  Enos  against  the  plaintiff,  Enos  agreed  to  pay 
for  the  write  and  service,  and  the  fees  of  the  justice ;  but  it  did  not 
appear  that  any  agreement  was  made  as  to  the  expense  of  keeping 
the  property  so  attached. 

The  court  charged  the  jury,  among  other  things,  that,  in  the 
absence  of  any  consent  or  agreement  of  Enoe  to  pay  fo^  the  keepings 
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the  defendant  had  a  lien  upon  said  property,  as  against  the  plaintiflT, 
for  the  necessary  and  reasonable  expense  of  keeping  the  same,  and 
was  therefore  not  bound  to  restore  it  upon  the  plaintiff's  demand, 
until  said  expense  was  paid  or  settled  by  the  plaintiff;  to  which, 
after  verdict  and  judgment  for  defendant,  the  plaintiff  excepted. 

C.  W.  Prentiss  and  Redfield  for  plaintiff. 

The  question  in  this  case  is,  has  an  officer  a  lien,  after  the  dis- 
continuance  of  an  action,  on  property  attached  by  him,  for  his  care 
in  keeping  the  same  ?  In  the  case  of  Johnson  v.  Edson,  2  Aik.  2d9, 
it  is  said,  "  If  final  judgment  be  rendered  for  the  defendant,  the  at* 
tachment  is  ipso  facto  dissolved,  the  special  property  of  the  sheriff 
ceases,  and  with  it  all  lien  upon  the  chattels,  whether  for  the  ex- 
pense  of  keeping,  or  otherwise."  Can  that  be  distinguished  in  prin- 
ciple from  the  case  of  a  discontinuance  of  the  suit  by  agreement  of 
the  parties? 

But  the  case  of  Adams  v.  Abbott,  2  Vt.  383,  is  nearer  to  the 
present  case  than  the  one  above  cited,  and  would  seem  to  be  deci- 
sive. That  was  where  a  nonsuit  was  entered  by  the  plaintiff  in  the 
original  suit.  But  the  language  of  the  court  is  general,  and  applies 
to  every  case,  whether  of  nonsuit  or  any  other  discontinuance.  And 
we  contend  that  there  is  no  difference  in  principle,  so  far  as  regards 
the  dissolution  of  the  lien,  between  a  judgment  for  the  defendant, 
a  nonsuit  by  the  plaintiff,  or  a  discontinuance  of  the  action  by 
mutual  agreement.  Whatever  destroys  the  lien,  created  by  the 
attachment,  destroys  every  other  lien.  The  officer  has  no  lien  for 
the  keeping  and  care  of  the  property.  It  is  only  a  right  to  the  pos- 
session for  the  purpose  of  selling  according  to  law. 

It  has  been  decided  in  the  case  of  Dean  v.  Bailey,  12  Vt.  142, 
^'  If  the  debtor  settles  the  debt  with  (he  creditor,  so  that  no  execu- 
tion comes  into  the  officers's  hands,  on  which  to  make  sale,  he  may 
sustain  an  action  against  the  debtor  for  the  keeping."  It  was  so 
decided  also  by  this  court,  in  Orange  County,  in  the  case  of  Jackson 
Y.  Scribner,  not  reported.  But  that  case  goes  no  farther  than  to 
apply  to  cases  where  there  has  been  a  judgment  against  the  debtor. 
It  of  course  cannot  be  understood  to  refer  to  the  case  of  a  judgment 
lot  the  defendant    But  if  it  refer  to  all  cases,  whether  before  or 
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after  a  jadgment,  where  the  defendant  settles  the  debt,  which  is  per^ 
haps  its  meaning,  it  does  not  apply  to  cases  where  the  action  is  dis- 
continaed  by  agreement  of  the  parties,  and  there  is  no  settlement  of 
the  debt.  Such  a  role  would,  probably,  in  half  the  cases  to  which 
it  might  be  applied,  operate  as  unjustly  as  a  rule  that  the  (^cer 
might  sustain  an  action  for  the  keeping,  against  the  defendant,  when 
he  recovers  a  judgment  in  his  faror. 

SmalUy  S^  Adams  for  defendant. 

If  a  person  be  obliged  by  law  to  receive  goods,  he  has  a  lien  on 
them  for  any  debts  contracted  in  the  execution  of  the  purpose  for 
which  he  is  obliged  to  receive  them.  Montague  on  Lien,  26; 
Natflor  V.  Mangles,  1  Esp.  R.  109 ;  York  v.  Greenough,  2  Ld. 
Raym.  866,  reported  in  Montague  on  Lien,  Appendix,  page  4« 

The  defendant  was  bound  by  law  to  take  the  property  in  ques^ 
tiou  into  bis  custody  and  keep  it ;  consequently  the  law  gave  him  a 
lien  on  the  property  for  the  expense  of  keeping.  The  plaintiff  was 
bound  to  pay  the  defendant  for  the  expense  of  keeping  the  property  ^ 
and  if  he  wished  to  avoid  that  expense,  it  was  his  duty  to  have  re- 
plevied it     Dean  v.  Baileff,  12  Vt.  144. 

If  the  defeftdant  bad  nurrendered  the  property  on  demand,  still 
he  might  have  maintained  an  action  against  the  plaintiff  for  the 
expense  of  keeping.  Jacks&n  v.  8cribner,  in  Orange  county,  cited 
by  Collamer,  J.,  in  Dean  v.  Bailey,  But  the  officer  is  not  bound 
to  resort  to  an  action,  but  may  insist  on  his  lien.  The  plaintiff 
might  as  well  insist  that  the  defendant  would  have  been  bound  to 
pay  for  the  plaintiff's  board,  if  his  body  bad  been  arrested,  as  to 
that  he  was  bound  to  pay  for  keeping  his  cattle,  when  attached. 


The  opinion  of  the  court  was  delivered  by 

Hbbard,  J.  Had  the  officer  a  lien  upon  this  property  for  his 
services,  after  the  attachment  was  dissolved  by  a  settlement  of  the 
suit?  In  making  this  attachment  the  officer  is  the  agent  and  ser- 
vant of  the  plaintiff,  and,  before  the  attachment  is  dissolved  by  a 
settlement  of  the  suit  by  the  parties,  or  by  a  final  judgment  in  favor 
of  the  defendant^  he  has  an  imperfect  lien  upon  the  property.    But 
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there  tre  a  variety  of  ways  ia  which  the  lien  may  be  lost  If  the 
de&ndaat  in  the  suit  recover  a  final  judgment  in  the  suit^  the  attach- 
ment 18  diifldved,  and  justice  would  not  .require  that  he  should  be 
pursued  with  a  false  clamor^  and  lose  the  use  and  possession  of  his 
property,  and  then  be  con^eHed  to  pay  the  oQcer  for  his  chjU g es  in 
keeping  it.  If  the  defendant  decease  before  judgment,  the  attacb- 
ment  is  dissolved,  and  the  property  returns  to  the  administrator.  If 
the  attachment  is  pursued  to  final  judgment,  the  lien  then  becomes 
perfected.    Before  that,  it  was  imperfect. 

The  case  finds  that  this  attachment  was  dissi^ved  by  the  adjust- 
ment of  the  suit.  And  such  is  the  legal  effect  of  an  adjustment,  or 
settlementi  of  a  suit.  What  considerati<Mis  operated  upon  the  mind 
of  t)ie  creditor,  to  indiice  h^  to  discontinue  the  suit,  it  is  not  fi>r  ua 
to  conjecture.  There  might  h^ve  been  a  variety.  He  might  have 
obtained  better  security  for  fais  debt,  by  giving  farther  time  of  pay- 
ment, or  he  might  have  discovered  some  informality  in  the  proeeedr 
ings,  or  aome  deficiency  in  bis  proof,  which  he  could  supply  at 
some  future  time ;  or  it  might  have  been  something  else.  It  was 
voluntary  on  his  part.  He  might  have  insisted  upon  his  attachmeiit, 
if  he  chose ;  and  when  he  chose  to  make  the  adjustment,  he  migkt 
have  stipulated  for  the  payment  of  the  expenses  of  kosping  the 
psoperty,  befi>re  discharging  his  lien.  This  is  a  statutory  inconvcr 
nience,  to  which  the  debtor  is  subjected,  in  having  his  prepertj 
tdcen  upon  nusne  pr^usB,  and  we  are  not  disposed  tp  extend  the 
iBconvefiience  farther  than  a  fair  construction  of  the  statute  would 
warrant  The  officer  is  in  no  danger  of  being  injured.  It  is  not 
for  his  security  that  we  are  called  upon  te  adopt  this  principle. 
He  is  in  the  employ  of  the  creditor,  and  if  the  creditor  voluntarily 
dissoWes  the  lien  created  by  the  attachment,  by  settling  the  suit, 
the  officer  has  the  same  claim  upon  him  for  his  charges,  that  he 
would  hafe  in  a  case  where  the  Hen  was  lost  by  a  final  judgaoent 
in  favor  of  the  debtor. 

Judgment  reversed.* 

The  proceedifigs  in  this  case  at  a  subsequent  term  of  the  Supreme  Court 
will  be  found  reported  in  Vol.  16  of  Vt.  Reports,  page  653. 
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Wlien  a  note  is  payable  in  specifio  artteles  on  a  day  certain,  no  demand  it 
oecetsarj  before  bringing  the  suit; —otherwiBe,  Per  Bxvvxtt,  J.,  if  paja* 
ble  on  demand. 

I^  upon  a  note  payable  in  leather  on  a  given  day,  the  defendant  torn  out 
leather  unsealed,  which,  by  law,  is  required  to  be  sealed  before  it  is  offered 
for  sale,  or  if  be  turn  out  leather  which  has  been  sealed  as  bad  leatheri 
such  tender  cannot  avail  the  defendant  as  a  bar  to  an  action  on  the  note. 

If  a  note  be  made  payable  in  leather,  without  any  designation  of  the  quality, 
the  holder  has  a  right  to  require  that  it  shall  be  of  merehatUabU  quality. 

A  contract  in  contravention  of  the  terms  of  a  statute  is  void,  although  the 
statute  inflict  a  penalty  only,  because  such  penalty  impUe»  a  prohibition. 

Every  proper  intendment  is  to  be  made,  to  sustain  a  verdict ;  and  it  is  the 
duty  of  the  excepting  party  to  show  affirmatively  that  error  intervened  on 
the  trial. 

.  Assumpsit  on  a  promissory  note,  dated  in  November,  1839, 
whereby  the  defendant  promised  to  pay  to  the  plaintiff^  by  the  mid* 
die  of  February  next  following,  125  good  merchantable  sap  buckets, 
or  920  worth  of  leather,  to  be  delivered  at  the  defendant's  shop  in 
Troy.    Plea,  the  general  issue,  and  trial  by  jury. 

On  trial  the  plaintiff  offered  no  evidence  tending  to  prove  that 
the  buckets,  or  the  leather,  mentioned  in  said  note,  had  ever  been 
demanded  of  the  defendant  before  the  commencement  of  this  action. 
The  defendant  contended  that  the  plaintiff  was  not  entitled  to  re* 
cover,  without  proof  of  such  demand;  but  the  court  decided  thai 
DO  demand  of  payment  was  necessary.  ' 

The  defendant  then  offered  evidence  tending  to  prove,  that,  on 
the  12th  day  of  February,  1840,  when  neither  the  plaintiff  nor  his 
agent  was  present,  the  defendant  set  apart,  in  his  shop  at  Troy,  a 
quantity  of  leather  of  different  descriptions,  and  of  the  value  of 
twenty  dollars,  or  more,  saying,  in  the  presence  of  witnesses,  that 
he  turned  out  said  leather  in  payment  of  the  note  in  question.  And 
the  evidence  tended  farther  to  show  that  said  leather  remained  in 
the  shop,  unmixed  with  other  leather,  to  await  the  call  of  the  plain- 
tiff, until  long  after  the  middle  of  said  February ;  but  that  the 
14 
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plaintiff  did  not  come,  either  in  person  or  by  his  agent,  on  the  said 
middle  of  February,  to  the  defendant's  shop,  to  receive  said  leather. 
The  court  charged  the  jury,  among  other  things,  that,  if  the 
leather  tendered  and  offered  by  the  defendant,  in  payment  of  the 
note,  was  not  sealed  at  the  time  of  his  tender,  or  when  said  note 
fell  due,  or,  if  the  leather  thus  tendered  was  sealed  with  the  letter 
B,  the  tender  was  invalid,  and  would  not  operate  as  a  payment  of 
the  note,  and  would  not  avail  the  defendant  in  this  action;  to 
which  charge,  after  verdict  and  judgment  for  the  plaintiff,  the  de- 
fendant excepted. 

SmaUey  i^  Adams  for  defendant. 

1.  The  plaintiff  cannot  maintain  this  action  without  demanding 
payment  before  suit. 

2.  Any  kind  or  description  of  leather,  that  was  marketable, 
could  be  legally  tendered  in  payment  of  this  note.  The  charge  of 
the  court,  that,  if  the  leather  tendered  was  not  sealed,  the  tender 
was  invalid,  cannot  be  sustained.  The  statute,  Slade's  ed.  468,  ^  3, 
requires  neat's  leather,  calves'  skins,  and  tanned  horse  or  colts' 
hides,  only,  to  be  sealed.  Tanned  sheep  skins,  goat  skins,  dog 
skins,  deer  skins  and  hog  skins,  which  are  leather,  are  not  within 
the  operation  of  this  act  The  term  neat's  leather  includes  only 
leather  manufactured  from  the  skins  of  homed  cattle.  Rev.  Stat. 
858,  §  41.  Under  this  charge,  the  jury  could  not  return  a  verdict 
for  the  defendant,  if,  among  the  leather  tendered,  there  was  one 
sheep  skin,  goat  skin,  dog  skin,  hog  skin,  or  deer  skin  unsealed. 
This  act  is  penal  in  its  character,  and  cannot  be  extended,  by  con- 
struction, to  embrace  any  description  of  leather  not  mentioned  in 
the  act.    1  Bl.  Oom.  88,  §  3. 

C.  W,  Prentiss  for  plaintiff. 

The  statute  passed  Nov.  9,  1797,  on  the  subject  of  sealing  leath- 
er, is  the  only  one  applicable  to  this  case.  Slade's  Comp.  Laws, 
468.  By  this  statute  it  is  made  the  duty  of  the  leather  sealer  **oare- 
fully  to  examine  such  leather  as  shall  be  offered  to  him  for  inspec- 
tion, and,  such  as  he  shall  find  not  Jit  for  market  ^  to  stamp  or  seal 
with  the  letter  «  B." 


MARCH  TERM,  184S.  107 

Elkint  V.  ParkJiant 

The  ^veilioiiy  theo,  is  reduced  merely  to  thie  inquiry,  whether 
leather  which  is  not  fit  for  market  is  a  legal  tender  on  a  note  pay* 
able  in  leather  f  See  Chipman  on  Contracts,  3S^  38,  34 ;  1  Swift's 
Pig.  291. 

It  wonld  seem,  that,  on  such  a  note,  the  leather  which  is  offered 
in  payment  must  be  at  least  of  the  lowest  quality  of  merchantable 
leather.  It  need  not  be  of  an  average  quality.  Leather  which  is 
marked  **  B "  has  no  merchantable  character.  And  it  would  be 
too  much  to  say  that  the  parties  to  a  contract  ibr  leather  had  in 
contemplation  leather  of  this  kind. 

It  may  be  said,  that  a  note  payable  indeterminately  in  leather 
does  not  come  under  the  same  rule,  in  regard  to  the  quaHty  of  the 
leather,  as  a  note  payable  in  merchantable  leather.  I  find  no  dis- 
tincti<m  made  in  the  able  essay  of  Chipman  on  this  subject,  nor  in 
any  of  the  books ;  but  if  there  be  a  distinction,  I  apprehend  it  is 
the  distinction  alluded  to  by  Chipman,  pp,  33,  34,  between  articles 
of  the  lowest  merchantable  character  and  those  of  an  average 
merchantable  quality;  the  latter  being  the  only  proper  tender 
on  a  note  expressed  for  merchantable  property,  and  the  former 
•n  notes  which  are  written  indeterminately  in  respect  to  quality. 

Leather  sealed  "B"  is  not  bought  and  sold  by  merchants  and  deal* 
ers  in  leather;  it  is  only  the  subject  of  rare  and  special  contracts, 
wUch  are  exceptions  to  the  common  course  of  dealing  and  trad^, 
when  both  parties  trade  with  their  eyes  open,  with  a  full  knowledge 
that  the  article,  which  is  the  subject  of  negotiation,  is  a  refuse  arti* 
de,  condemned  by  the  law  and  by  all  dealers  and  traders* 

The  opinion  of  the  court  was  delivered  by 

Bbnnbtt,  J.  Though  this  note  was  payable  in  sap  buckets  or 
leather,  at  the  option  of  the  maker,  yet  a  day  certain  was  fixed, 
when  it  was  to  become  payable.  By  a  fair  construction  of  the  note, 
whether  paid  in  buckets,  or  in  leather,  it  must  have  been  paid  by 
the  middle  of  February  next  following  the  date  of  the  note.  When 
a  note  is  payable  in  a  specific  article  on  demand,  a  special  demand 
is  necessary  before  suit  is  brought ;  but  when  a  day  certain  is  fixed 
fa  payment,  a  special  demand  has  never  been  held  necessary. 

The  defendant  also  objectfltothe  charge  of  the  court    If  the 
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leather  tendered  was  not  sealed,  either  at  the  time  when  it  was 
turned  out,  or  on  the  day  when  the  note  waa  payable,  or  if,  when 
turned  out,  the  leather  was  sealed  with  the  letter  B,  the  jury  were 
UAd  the  tender  could  not  avail  the  defendant.  Is  there  any  objec- 
tion to  this  t  By  the  act  of  1797,  if  any  person  sold,  or  offered  for 
sale,  neat's  leather,  or  calf-skin,  or  tanned  horse's  or  colt's  hides, 
until  it  was  first  sealed  with  the  letter  G,  or  with  the  letter  B,  he 
forfeited  double  the  value  of  such  leather,  or  hides,  one  half  to  the 
prosecutor  and  the  other  half  to  the  treasurer  of  the  town,  in  which 
the  sale,  or  exposure  for  sale,  happened.  In  1811  the  law  was  ex- 
tended to  tanners  and  persons  engaged  in  the  business  of  tanning, 
who  should  sell  or  expose  to  sale  any  sole-leather,  until  weighed 
and  stamped.  Slade's  Comp.  468,  471.  As  this  note  was  not  only 
given,  but  payable,  before  the  Revised  Statutes  went  into  operation, 
the  rights  of  the  parties  are  to  be  determined  under  the  old  law.  It 
is  said  by  the  defendant's  counsel,  that,  if  there  had  been  any 
tanned  sheep  skins,  goat  skins,  dog  skins,  deer  skins,  or  hog  skins, 
which  come  under  the  denomination  of  leather,  and  which  are  not 
required  to  be  stamped,  among  the  leather  turned  out,  the  jury,  un- 
der the  charge,  must  have  still  returned  a  verdict  for  the  plaintiff. 
But  we  are  not  to  understand  that  such  was  the  fact.  The  case 
shows  that  a  quantity  of  leather  of  different  descriptions  was  turned 
out  by  the  defendant  at  his  shop ;  and  it  is  to  be  taken  that  this  was 
dl  such  leather,  as  the  defendant  was  bound  by  the  law  to  cause  to 
be  stamped,  before  he  offered  it  for  sale.  It  might  well  have  been, 
and  I  have  np  doubt,  from  the  manner  in  which  the  case  was  made 
up,  it  was  so,  in  point  of  fact. 

The  whole  question  raised  on  the  charge  is,  as  to  what  should 
be  the  eflbct,  either  of  the  want  of  a  stamp  upon  the  leather,  or  if 
stamped  bad.  In  ail  other  respects  the  charge  was  satisfactory. 
Every  proper  intendment  is  to  be  made  to  sustain  a  verdict ;  and  it 
is  the  duty  of  the  excepting  party  to  show  affirmatively  that  error 
intervened  on  the  trid.  If  the  leather  was  not  sealed,  it  was  the 
object  of  the  defendant  to  transfer  the  ownership  of  the  leather  from 
himself  to  the  plaintiff,  in  payment  of  his  note,  against  the  express 
prohibition  of  the  statute.  Will  the  court,  in  such  case,  lend  the 
party  its  aid  to  cwry  such  intention  into  efifect?    The  rule,  as  laid 
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down  by  Chitty,  is,  that  a  contract  is  void,  if  prohibited  by  a  statute, 
though  the  statute  only  inflicts  a  penalty ;  because  such  a  penalty 
implies  a  prohibition.  Chitty  on  Contri^cts,  (last  edit.)  694;  Bart' 
iett  ?.  Ftiior,  Carth.  252.  In  Langtan  ▼.  Hughes,  1  M.  d&  S.  596, 
Lord  Ellenborough  says,  '*  it  may  be  taken  as  a  received  rule  of 
law,  that  what  is  done  in  contravention  of  the  provisions  of  an  act 
of  parliament  cannot  be  made  the  subject  matter  of  an  action." 
De  Begnis  v.  Armistead,  10  Bingh.  107 ;  Fergustm  v.  Norman,  6 
Bingfa.  N.  C.  86;  Cope  y.^  Rowlands,  2  Mees.  &  Welsh.  149; 
Wkeekr  v.  Russell,  17  Mass.  258;  Mitchell  v.  Smith,  1  Binn.  118. 

If,  then,  the  defendant  could  not  ha?e  recovered  in  an  action  for 
leather  sold,  in  contravention  of  the  statute,  it  follows,  that  the  court 
should  not  give  effect  to  a  tender,  the  object  of  which  was  to  pass 
the  title  to  the  leather  from  the  one  to  the  other,  in  payment  of  a 
precedent  debt. 

The  alternative  of  the  charge  of  the  court,  that,  if  the  jury  found 
the  leather  sealed  with  the  letter  B,  it  could  not  avail  the  defend- 
ant, cannot  admit  of  a  question.  If  the  defendant  elected  to  pay 
his  note  in  leather,  the  plaintiff  had  the  right  to  require  that  it 
should  be  of  a  merchantable  quality.  Such  must  be  taken  to  have 
been  the  intention  of  the  parties.  This  is  well  settled.  If,  then, 
the  leather  had  been  condemned  by  the  leather-sealer,  and  stamped 
as  bad,  this  would  furnish  evidence  that  the  leather  was  not  of  such 
a  quality  as  the  defendant  was  bound  to  turn  out,  and  could  not 
operate  to  discharge  the  note. 

The  judgment  of  the  county  court  is  affirmed. 


Ons  Thompson  v,  John  Oilman. 

When  the  jary,  in  an  action  of  ejectment,  have  established  the  fact  that  the 
deed,  under  which  the  defendant  claimed  title,  was  fraudulent  and  void, 
and  that  the  defendant  was  a  party  to  the  fraud,  the  defendant  is  not  enti- 
tied,  on  a  declaration  for  betterments,  filed  under  the  statute,  to  recover 
payment  ibr  the  improvements  which  he  has  made  apon  the  premises. 
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In  sncb  caae  the  defendant  in  the  luU  (or  bettenn«ntB  M  entitled  to  provei 
in  that  suit,  bj  the  record  in  the  action  of  ejectment|  that  such  waa  the 
finding  of  the  jury. 

And  the  plaintiff  in  the  anit  fhr  bettertnento  ia  not  entitled,  in  that  adit,  to 
give  in  evidence  anj  facta,  which  lend  to  ahow  that  each  deed  Waa  sot 
iraudalent,«-that  matter  having  become  res  a4iudiaUa  by  the  verdict  in 
the  former  action. 

Neither  is  he  entitled  to  give  in  evidence  anj  facta,  which  tend  to  ahow  thai 
the  plaintiff  in  the  action  of  ejeotmeat  had  no  title  to  the  premiaea  ill 
question. 

This  was  a  declaration  for  betterments*  based  upon  a  previous 
recovery  by  the  present  defendant,  in  an  action  of  ejectment  in  his 
favor  against  the  present  plaintiff.!  t^lea^  the  general  issue  and 
trial  by  jury. 

The  plaintiff  offered  in  evidence  a  deed  from  Moses  Norris  to 
himself,  dated  and  acknowledged  the  13th  of  March,  1830,  and 
recorded  the  14th  of  the  same  month,  conveying  all  the  lands  which 
the  said  Norris  owned  in  the  second  division  of  lands  in  Derby,  in 
the  county  of  Orleans,  drawn  to  the  original  right  of  Josiah  Strong, 
with  all  the  privileges,  &,c. 

The  piece  of  land  in  question,  which  was  included  in  said  deed, 
contained  about  seven  acres,  and  the  said  Thompson  introduced 
evidence  tending  to  show  that  said  piece  of  land  was  not  worth 
more  than  $100  when  he  entered  into  possession  under  his  deed. 


n7nder  the  statute  of  1820,  Slade'a  St.  182,  extended  by  statute  of  1834, 
Thomp.  St.  88,  and  substantially  re-enacted  in  Revised  Statutea,  p.  S16.  c. 
35,  §  15,  in  theae  words ;  "  After  final  judgment,  in  an  action  of  ejectment, 

*  in  favor  of  the  plaintiff,  if  the  defendant  haa  purchased  the  lands  recovered 

*  in  such  action,  or  taken  a  lease  thereof,  or  those  under  whom  he  holds  have 

*  purchased  a  title  to  such  land,  or  taken  a  lease  thereof,  supposing  at  the 

*  time  of  such  purchase  such  title  to  be  good  in  fee,  or  such  lease  to  convey 

*  and  secure  the  title  and  interest  therein  expressed,  such  defendant  shall 

*  be  entitled  to  recover  of  the  plaintiff  in  anch  action  the  iull  value  of  all 
« improvements  made  upon  such  land,  by  such  defbndant,  or  those  imder 
^  whom  he  claims,  in  the  manner  hereinafter  provided.*' 


tSee  the  r^»oit  of  tkal  Mae^OiAiMNi  v.  Ihamptm^  11  Vt  648. 
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ind  tkal  he  bad  put  on  to  it  ptrmaBeot  iroprot ements,  which  coti 
(riOOOi,  ud  that  said  improvements  were,  at  the  time  of  irial,  w<^h 
•785. 

The  defendant  then  offered  in  evidence  a  transcript  of  records  in 
the  ooonty  and  supreme  courts  in  said  county,  showing  that  said 
land  had  been  attached  and  set  off  on  exeeation  in  his  favor  against 
the  said  Moses  Norris  and  others,  and  that  afterwards  this  defend* 
ant  oommeoced  his  action  of  ejectment  against  the  said  Thompson, 
ibr  the  possession  of  the  same;  that  the  question  submitted  to  the 
jury,  on  the  trial  of  that  case,  was,  whether  the  deed,  now  offered 
by  this  plaintiff,  and  under  which  he  then  claimed  title,  was  fraudu* 
lent  and  void,  as  against  creditors,  or  not ;  and  that  the  jury,  by 
their  verdict,  found  that  said  deed  was  fraudulent,  and  that  said 
Oilman  should  recover  the  seizin  and  possession  of  said  land,  not« 
withstanding  the  said  attachment  and  levy  were  subsequent  to  the 
execution  of  said  deed.  To  the  admission  of  which  record,  as  evi- 
dence, the  said  Thompson  objected;  but  the  objection  was  over- 
ruled, and  the  record  admitted ;  to  which  ad^nission  he  excepted. 

The  said  Thompson  then  offered  evidence  tending  to  prove  that 
the  notes  signed  by  the  said  Moses  Norris  and  others,  and  on  which 
the  said  attachment  and  levy  were  predicated,  were  not  due  until  a 
year  after  he  received  his  said  deed ;  that  David  Norris,  (son  of 
Hoses  Norris)  owed  the  said  Thompson  $100,  which  claim  the 
plaintiff  transferred  to  Mosea  Norria  in  part  payment  for  said  land, 
and  which  claim  the  said  Moses  subsequently  discharged ;  that  said 
David  Norria  was  bankrupt,  and  had  absconded  when  said  deed 
was  executed;  and  that,  previous  to  the  execution  of  sai^^^^* 
Norris  endeavored  to  prevail  on  Oilman  to  take  said  laad,  in  part 
or  whole  discharge  of  the  demands  upon  which  he  afterwards  at- 
tached the  premises,  but  that  Oilman  then  refused ;  to  which  evi- 
dence the  defendant  objected,  and  it  was  rejected  by  the  court ;  to 
which  the  plaintiff  also  excepted. 

E.  PaMadc  for  plaintiff. 

The  sutute  of  frauds,  under  which  Oilman  obtained  his  jadg- 
ment  in  the  aetion  of  ejectment,  though  salvtary  iu  its  effects  in 
society,  must  unavoidably  operate  occiatodly  with  gf ei^  feverity 
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upon  the  purchaser ;  hence  courts  have  directed  jurors  to  examine 
"  the  motives  of  purchasers  with  care,  and  see  whether  the  puN 
pose  and  intent  of  the  defendants  were  corrupt  and  fraudulent,  their 
motive  dishonest,  and  the  object  fraudulent," — Brooks  v.  Clayes  et 
al,,  10  Yt.  42,— -or  whether  the  making  a  good  bargain  for  them- 
selves was  the  inducement  to  make  the  purchase;  and  if  the  latter, 
it  was  no  breach  of  the  statute. 

I  take  it  we  are  bound  in  this  case,  as  in  all  others  involving  a 
penalty,  to  impute  charitable  motives  for  transactions^  unless  the 
contrary  appears ;  and  here  circumstances  are  developed,  which  go 
to  rebut  the  presumption  that  the  object  of  Thompson's  purchase 
was  to  prevent  the  collection  of  Oilman's  debt.  I.  He  knew  Gil- 
man  had  refused  the  land.  2.  By  purchasing  the  land  he  secured 
and  "saved  $100,  which  the  son  of  Moses  Norris  owed  him,  and 
which,  otherwise,  would  h)ive  been  lost  3.  Thompson  immediate* 
ly  erected  a  mill  on  the  premises,  and  we  may  well  presume  the 
intention  of  erecting  a  mill  an  inducement.  4.  He  would  never 
have  put  so  much  property  upon  hazard,  had  he  entertained  a  doubt 
as  to  the  validity  of  his  title.  The  question  then  returns,  did 
Thompson  suppose,  at  the  time  he  took  his  deed,  that  his  title  waa 
good  in  fee  ?  We  think  there  can  be  no  rational  doubt  of  it.  5. 
It  is  not  ]>resuniable,  that  Thompson  bought  to  defeat  a  debt  not  due 
under  a  year  after. 

But  it  is  said  that  all  claim  to  betterments  is  cut  short  by  the 
finding  of  the  jury.  We  admit  that  the  jury  wrongfully  found  the 
deed  fraudulent  in  law,  and  we  have  paid  the  full  penalty  of  the 
act,  in  the  forfeiture  of  our  land.  11  East  180.  We  ask  not  to 
have  the  former  decision  reversed,  but,  under  favor  of  the  statute, 
we  ask  to  be  protected  in  the  earnings  of  our  labor,  since  the  exe* 
cution  of  our  deed ;  and  this  will  do  no  injustice  to  Gilman,  inaa- 
much  as  the  law  secures  to  him,  ultimately,  all  that  his  land  would 
have  been  worth  to  him  without  such  improvements. 

We  need  not  be  told  that  the  record,  pleaded  in  this  case,  des- 
troys the  deed,  or  its  operation  upon  the  title  of  the  land,  so  far  as 
it  respects  the  creditors  of  Moses  Norris,  for  such  has  been  the  de- 
cisions of  our  courts.  But  the  deed  was  valid  upon  the  face  of  it, 
and  conveyed  the  land,  if  Norris  had  bad  no  creditors,  and  was  a 
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perrect  deed  to  every  intent  and  purpose,  and  valid,  when  Thomp* 
80D  went  into  possession,  and  by  it  the  absolute  fee  of  the  soil  was 
in  him,  and  he  was  thereby  a  freeholder,  until  the  judgment  came ; 
and  then  sufficient  for  the  day  was  the  evil  thereof.  Though  by  the 
law  his  deed  is  dead,  yet  there  is  a  redeeming  spirit  in  the  better- 
ment  act,  under  favor  of  which  he  now  stands  in  court  Oaige  et 
aL  V.  Ladd,  5.Vt.  268;  Broum  v.  Siorm,  4  Vt  44. 

SmaUey  4*  A^dams  for  defendant. 

1.  The  plaintiff,  having  taken  a  deed  of  the  Qremiaes  mentioned 
in  his  declaration  from  Norris,  and  gone  into  possession  of  the  same 
under  it,  for  the  fraudulent  purpose  of  defea|ing  the  rights  of  Nor- 
ris^ creditors,  is  not  within  the  spirit  of  the  act  of  1820,  in  relation 
to  betterments.  If  the  deed,  under  which  the  plaintiff  claimed  title 
to  the  premises,  and  under  which  he  entered,  was  made  by  Norris, 
and  accepted  by  the  plaintiff,  for  the  fraudulent  purpose  of  defeating 
the  right  of  Norris'  creditors,  it  is  difficult  to  understand  how  it  can 
be  said  that  the  plaintiff  purchased,  supposing  that  he  had  thereby 
acquired  a  valid  title.  In  Brown  v.  Stormy  4  Vt.  42,  the  court,  in 
commenting  upon  this  statute,  say,  that  it  was  made  to  give  relief 
in  those  cases  where  a  person  has  honestly  and  innocently  entered 
into  possession,  supposing  he  had  purchased  a  good  title ;  and  we 
are  not  aware  that  the  principle  there  laid  down  has  ever  been 
doubted  or  denied. 

2.  The  record  of  the  recovery  in  the  case  of  Gilman  v.  Tkomp* 
som,  and  the  grounds  upon  which  the  recovery  was  had,  were  prop* 
erly  admitted  as  evidence  in  this  case.  Indeed,  without  this  species 
of  evidence  there  could  have  been  no  foundation  for  the  plaintiff's 
claim. 

The  opinion  of  the  court  was  delivered  by 

Hbbard,  J.  The  principal  question  in  this  case,  and  the  one 
upon  which  the  case  must  turn,  is,  whether  the  plaintiff,  in  legal 
contemplation,  could  take  a  fraudulent  deed,  and  still,  in  the  lan- 
guage of  the  statute,  "suppose,  at  the  time  of  such  purchase,  such 

title  to  be  good  in  fee."    The  fact  that  the  contract  for  the  purchase 
15 
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of  the  land  was  fraudulent  has  been  found  bj  the  jury,  and  that 
point  cannot  be  farther  litigated.  It  was  the  very  fact,  so  the  bill 
of  exceptions  finds,  upon  which  the  action  of  ejectment  was  made 
to  depend.  And  this  fraud,  too,  must  have  been  of  that  affirmative 
character,  that  the  plaintiff  cannot  plead  ignorance  of  the  facts,  or 
of  the  consequences, — otherwise,  the  jury  would  not  have  been 
warranted  in  returning  the  verdict  that  they  did.  This  point  having 
been  settled  and  established  by  the  jury,  it  is  difficult  to  understand 
how  the  plaintiff  could  have  supposed  that  he  had,  at  the  time  of 
the  purchase,  "a  good  title  in  fee,''  when  the  very  contract  by 
which  he  attempted  to  hold  the  land,  contained  the  seeds  of  its  own 
dissolution. 

The  plaintiff  complains  that  the  court  excluded  certain  facts  that 
he  offered  to  prove.  The  exceptions  do  not  state  the  purpose  for 
which  titose  facts  were  offered,  but  it  is  to  be  presumed  that  the 
object  was  Cb  satisfy  the  jury  that  he  purchased  the  land  in  good 
faith,  and  without  any  intention  of  injuring  any  one.  All  that 
would  have  been  very  proper  in  the  action  of  ejectment,  and,  if  he 
had  succeeded  in  satisfying  the  jury  that  he  had  no  such  fraudulent 
intent,  that  must  of  course  have  induced  a  different  verdict,  as  that 
was  the  very  fact  in  issue.  But  the  jury  have  found  the  fact  the 
other  way,  and  it  has  become  res  a^udicata ;  and  now  to  admit 
that  proof  and  try  the  same  question  over  again,  between  the  same 
parties,  would  be  contravening  a  well  settled  principle  of  law. 

The  plaintiff  also  objected  to  the  admission  of  the  record  of  the 
action  of  ejectment ;  but  the  introduction  of  that  record  was  essen- 
tia] to  his  recovery ;  and  without  it  I  do  not  see  how  he  could  re- 
cover; for  this  proceeding  for  betterments  cannot  be  sustained*  un- 
til afler  there  shall  have  been  rendered  a  final  judgment  in  the  ac- 
tion of  ejectment;  and  the  record  in  that  action  must  be  the  only 
legal  evidence. 

The  facts,  then,  which  were  offered  by  the  plaintiff,  had  no  other 
tendency  than  to  show,  that,  in  the  purchase  of  said  land,  by  the 
plaintiff  from  Norris,  there  was  no  fraud,  and  that,  there  being  no 
fraud  in  that  deed,  the  defendant  is  without  title  to  the  land.  In 
Brown  v.  Storm,  4  Vt.  37,  which  was  a  declaration  for  betterments. 
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ID  wkicb  there  were  several  counts,  the  court  say,  ''that  no  damage 
can  be  assessed'  upon  those  counts,  which  are  founded  on  an  al- 
leged want  of  title  in  Storm."  If  damage  cannot  be  assessed  upon 
a  count  setting  forth  a  want  of  title  in  the  defendant,  it  would  fol- 
low, that  the  plaintiff  could  not  be  permitted  to  introduce  evidence 
to  prove  the  same  fact,  when  it  was  not  alleged  in  the  declaration. 
The  bill  of  exceptions,  in  this  case,  refers  to  the  bill  of  exceptions 
in  the  ejectment  suit ;  and  the  exceptions  in  that  suit  state  that 
Oilman  introduced  such  evidence  as  enabled  him  to  avoid  Thomp- 
son's  deed  ibr  fraud,  and  to  recover  a  verdict ;  and  upon  this  it  is 
argued,  that,  for  any  thing  that  appears  in  that  bill  of  exceptions, 
the  proof  showed  the  deed  to  Thompson  to  be  a  voluntary  deed, 
given  without  consideration,  and  therefore  void  in  law  as  to  the 
creditors  of  Norris ;  and,  that  being  the  case,  that  it  would  not  fol- 
low, necessarily,  that  Thompson  was  particeps  crindnU..  in  the 
fraud,  and,  therefore,  that  this  testimony  should  have  been  received. 
But  this  reasoning  all  vanishes  when  we  look  at  the  facts  that  he 
thus  offered  to  prove.  Among  other  facts,  which  Thompson  of- 
fered, was  the  fact  that  he  paid  a  full  and  adequate  consideratioji  for 
the  deed,  which  in  part  consisted  of  a  demand  against  David  Nor- 
ris. How  much  more  he  paid  does  not  appear,  but  he  gave  evi- 
dence on  the  trial  tending  to  prove  that  the  land,  when  he  bought 
it,  was  not  worth  over  one  hundred  dollars.  This,  then,  shows 
that  Thompson  considered  that  he  was  paying  a  full  consideration 
for  the  land ;  and  that  being  so,  the  deed  could  have  been  avoided 
&»  fraud,  only  upon  showing  that  Thompson  was  a  partaker  of  the 
fraud. 

But  it  is  said  that  it  will  be  a  great  hardship  for  Thompson  to 
lose  these  improvements  and  erections,  which  he  put  on  this  land 
in  good  faith.  Whatever  hardship  a  legal  result  in  this  case  may 
work  upon  the  plaintiff,  we  may  equally  regret  with  others,  and 
would  gladly  relieve  him,  if  in  our  power  to  do  so  without  visiting  a 
similar  hardship  upon  the  other  party.  It  is  a  maxim  of  the  law, 
that  every  man  shall  bear  his '  own  misfortunes,  and  suffer  for  his 
own  faults.  If,  by  his  own  fault,  the  plaintiff  has  so  intermingled 
his  own  pr<^rty  with  that  of  others,  that  it  cannot  be  distinguished, 
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and  separated ;  it  is  either  the  fault  or  the  misfortune  of  himself,  and 
upon  him  the  law  visits  the  loss.  The  law  gave  the  defendant  the 
right  to  levy  his  execution  upon  this  landthus  fraudulently  obtained. 
The  law  has  made  no  provision  for  levying  upon  the  land  without 
the  improvements,  and  by  thus  levying  he  has  paid  an  equivalent 
for  the  whole  land  and  improvements ;  and  by  compelling  him  to 
pay  to  the  plaintiff  the  value  of  the  improvements,  we  should  be 
visiting  upon  him  the  same  hardships  that  the  plaintiff  seeks  to 
avoid.  The  same  hardship  might  overtake  a  man  who  should  be- 
come a  fraudulent  purchaser  of  personal  property.  The  property, 
by  keeping,  might  be  very  much  increased  in  value,  and  still  be  li- 
able to  be  attached  and  held  by  the  creditor  of  the  vendor,  and  the 
purchaser  could  have  no  remedy  or  relief  for  his  expense  in  keeping 
the  property. 

A  defendant  in  an  action  of  ejectment,  after  final  judgment 
against  him,  may,  as  a  matter  of  statutory  right,  file  his  declaration 
for  betterments;  and,  after  the  declaration  is  filed,  it  stands  to  be 
tried  and  determined  by  the  law  applicable  to  such  cases.  Oaige 
et  al.  V.  Ladd,  5  Vt.  266. 

Gilman  had  established  his  right  to  recover,  by  showing  Thomp- 
son's deed  to  be  fraudulent  And,  upon  the  trial  of  the  declaration 
for  betterments,  to  try  that  question  of  fraud  over  again  would  be 
the  same  as  to  try  the  recovering  party's  title  over  again,  when  it 
depended  upon  other  facts.  The  plaintiff  in  an  action  for  better- 
ments cannot  proceed  upon  the  ground,  of  a  want  of  title  in  the 
defendant.  And,  in  this  case,  to  allow  the  plaintiff  to  go  into  the 
showing  that  his  deed  was  not  fraudulent  would  be  allowing  him  to 
dispute  the  correctness  of  the  former  recovery. 

Judgment  of  the  county  court  affirmed. 
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Betsey  Smith  v.  Noah  Fisher. 

Where  an  appeal  had  been  taken  by  the  defendant  from  a  justice's  judgment, 
and  the  defendant  neglected  to  enter  the  appeal  in  the  county  court,  and 
the  plaintiff  entered  the  action  for  an  affirmance  of  the  judgment,  it  was 
held  no  cause  for  dismissing  the  action,  that  the  defendant,  more  than 
twelye  days  before  the  term  to  which  the  appeal  was  taken^  tendered  a 
confession  of  judgment,  under  th«  statute,  before  the  justice  who  rendered 
the  original  judgment,  and  that  the  justice,  being  then  out  of  office,  refused 
to  accept  the  iame. 

This  was  an  appeal,  by  the  defendant,  from  the  judgment  of  a 
jastice  of  the  peace,  and  the  appellant  neglected  to  enter  the  appeal, 
at  the  term  to  which  it  was  taken.  The  plaintiff  thereupon  entered 
the  action  in  court  for  an  affirmance  of  the  judgment,  whereupon 
the  defendant  moved  that  the  action  be  dismissed.  Upon  the  hear- 
ing it  appeared  that  the  defendant,  more  than  twelve  days  previous 
to  the  commencement  of  the  present  term,  appeared  before  the  jus- 
tice who  granted  the  appeal,  and  tendered  a  confession  of  judgment 
in  favor  of  the  plaintiff,  for  the  amount  of  the  original  judgment, 
with  interest  and  cost,  according  to  the  statute,  and  that  said  justice 
was  not  then  in  office,  and  declined  to  receive  such  confession  for 
that  reason.  Upon  these  facts,  the  motion  to  dismiss  was  overruled 
and  the  judgment  affirmed ;  to  which  decision  the  defendant  ex- 
cepted. 

After  argument  by  T.  P.  Redfield,  for  defendant,  and  /.  Cooper, 
for  plaintiff,  the  opinion  of  the  court  was  delivered  by 

Bennett,  J.  It  is  not  necessary  to  decide  what  would  have  been 
the  effect  of  the  tender  of  the  judgment  to  the  justice,  if  he  had 
remained  in  office,  and  had  refused  to  enter  it  up.  It  is  quite  clear, 
in  this  case,  that  the  tender  of  the  confession  can  have  no  such 
efiect  as  is  claimed.  The  justice,  when  ont  of  office,  had  no  power 
to  act  in  the  matter ;  and,  had  he  attempted  to  act,  his  proceedings 
would  have  had  no  force. 

The  judgment  of  the  county  coiirt,  in  overruling  the  motion  to 
dismiss,  is  affirmed. 
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HlRAM  SiSCO  t^.  RUEL  HuRLBURT. 

Where  a  motion  to  dismiBS  a  suit,  for  want  of  any  recognizance  being  taken, 
is  filed  in  the  county  coart,  that  court  muet  take  notice  of  whatever  ia 
shown  by  the  writ  itself;  but  if  that  court  dismiss  the  snit,  and  the  writ  is 
not  referred  to  in  the  bill  of  exceptions,  this  court  wilt  consider  the  ques- 
tion, whether  there  was  any  minute  of  recognizance  upon  the  writ,  as  one 
of  fact,  and  as  decided  by  the  county  court. 

A  writ  of  audita  querela  is  within  the  statuute,— Roy.  St.  c.  28,  §  5, — which 
requires  a  recognizance  to  be  taken  to  the  defendant  for  his  costs,  &.C. ', 
and  a  sufficient  minute  of  such  recognizance  must  appear  upon  the  writ. 

A  minute  of  a  recognizance,  in  which  no  sum  is  stated  9a  the  forfeimre,  is 
of  no  binding  force,  and  is  not  a  compliance  with  the  requirement  of  the 
statute. 

Audita  Querela.  The  defendant,  in  the  county  court,  filed  a 
motion  to  dismiss,  because,  as  he  alleged,  the  judge  who  allowed 
and  signed  the  writ  took  no  security  by  way  of  recognizance. 
'There  was  a  minute  of  recognizance  upon  the  writ,  signed  by  the 
judge,  in  these  words; — "Ira  Colburn,  Charles  A.Garland  and 
'  Charles  Sisco  recognized  to  the  defendant,  conditioned  for  the 
're-delivery  of  the  said  Hiram  Sisco  to  the  custody  of  the  officer 
'  having  the  same,  if  the  same  shall  be  awarded,  and  for  payment  of 
*  all  intervening  damages,  and  in  default  thereof,  the  payment  of 
'  debt,  damages  and  costs." 

The  county  court  dismissed  the  action ;  to  which  decision  the 
plaintiff  excepted. 

T.  P.  Redfidd  for  plaintiff. 

1.  No  minute  of  a  recogoizaoee  on  a  writ  of  andita  querela  is 
required  by  statute,  and  none  is  necessary.  Foster  t.  Carpenter^ 
11  Vt  589 ;  Houghton  t.  Slack,  10  lb.  520 ;  Rer.  Stat.  232,  %  8. 

2.  If  such  minute  of  recognizance  was  required  by  statale,  this 
is  sufficient.  It  conforms  not  only  substantially,  but  literally,  with 
the  statute.  It  is  an  obligation  of  record  to  have  the  plaintiff's 
body  removed  to  prison  in  case  judgment  be  against  him,  and,  in 
4]efau]t  thereof,  to  forfeit  the  original  judgment  and  cost. 

3.  If  the  defendant  wished  to  put  in  issue  the  validity  of  the 
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recognizance,  he  should  have  pleaded  it  by  some  tratenable  plea. 
Bot  a  mdioa  to  dismiss  must  be  founded  on  what  is  apparent  of 
record,  and  this  motion  can  only  bring  before  the  court  the  suffi- 
ciency of  the  minvte  of  recognizance  on  the  toriL 

C.  W.  Prentiss  ibr  defendant 

The  opinion  of  the  court  was  delirered  by 

Hebabd,  J.  The  defendant,  in  his  motion,  alleges  that  no  re- 
cognizance was  taken.  If  any  was  taken,  it  should  appear  from 
the  writ.  The  writ  was  before  the  court,  and  they  must  take  notice 
of  whatever  there  was  upon  it.  If  there  had  been  any  recognizance 
taken,  that  would  answer  the  requirements  of  the  lawj  the  plaintiff 
undoubtedly  would  have  been  at  liberty  to  hare  replied  that  fact, 
and  evidenced  it  in  any  proper  manner.  As  he  did  not  offer  to  do 
that,  tlie  court,  having  their  attention  called  to  the  subject,  must 
pass  upon  the  question  with  such  evidence  as  was  presented,  which 
was  the  writ  itself.  The  writ  is  not  shown  us,  nor ,  made  a  part  of 
the  case  by  the  exceptions ;  and  whether  there  was  any  recogni'^ 
zance  upon  the  writ  was  a  question  of  fact,  which  the  court  below 
passed  upon.  The  only  question  for  this  court  to  decide  is,  wheth- 
er any  recognizance  is  required  by  the  statute. 

The  statute,  Rev.  St.  chap.  28,  sect.  5,  provides  that  "  no  writ 
'  of  summons,  or  attachment,  requiring  any  person  to  appear  and 

*  answer  before  any  court  in  this  state,  shall  be  issued,  unless  there 
'  be  sufficient  security  given  to  the  defendant,  by  way  of  recogni- 
'  zance,  by  some  person  other  than  the  plaintiff,  to  the  satisfaction 
'  of  the  authority  signing  such  writ,  that  the  plaintiff  shall  prosecute 
'  his  writ  to  effect,  and  shall  answer  all  damages,  if  judgment  be 

*  rendered  against  him  ;  a  minute  of  which  recognizance,  with  the 
'  name  of  the  surety,  and  the  sum  in  which  he  is  bound,  shall  be 

' '  made  upon  the  writ,  at  the  time  of  signing  the  same,"  &c.  "  oth- 
'  erwise,  the  same,  on  motion,  shall  abate." 

Here  is  a  general  provision  and  requirement,  that  applies  to  all 
writs.  By  the  statute  an  audita  querela  may  issue,  either  as  a 
summons,  or  attachment,  and  must,  of  necessity,  be  embraced  in 
the  class  of  writs,  in  the  provision  of  the  statute  just  recited.    In 
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the  chapter  making  provision  for  the  writ  of  audita  querela,  it  is 
required  that  there  shall  be  sufficient  recognizance  to  secure  the 
re-delivery  of  the  body,  or  estate,  and  the  payment  of  intervening 
damages,  &c.  This,  unquestionably,  has  reference  to  the  previous 
provision,  so  far  as  the  circumstances  and  manner  of  taking  it  is 
concerned.  By  taking  sufficient  security,  we  must  be  understood  to 
mean,  taking  security  which,  in  the  opinion  of  the  judge,  is  suffi- 
cient. The  law  relating  to  audita  querela  does  not,  in  express 
terms,  require  that  the  person  recognized  shall  be  some  person 
other  than  the  plaintiff;  but  no  one,  I  apprehend,  would  insist  that 
a  recognizance  of  the  plaintiff  himself  would  be  a  compliance  with 
the  law,  even  if  the  judge  should  consider  him  sufficient. 

But  there  is  an  objection,  more  formidable  than  the  fact  of  a  va- 
'  riance  inform,  from  the  provisions  of  the  statute.  We  regard  this 
pretended  recognizance  as  of  no  binding  force,  or  effect,  and  as 
creating  no  liability  on  the  part  of  the  recognizors.  This  does  not 
pretend  to  be  a  minute  of  a  recognizance,  stating  the  "name  of  the 
surety  and  the  sum  in  which  he  is  recognized."  No  sum  is  stated ; 
of  course  there  is  no  sum  for  which  any  judgment  for  debt,  or  dam- 
ages, could  be  rendered  against  the  recognizors. 

The  case  of  Brown  v.  Stacy,  9  Vt.  118,  is  referred  to,  for 
the  purpose  of  showing  that  this  is  the  correct  mode  of  taking  re- 
cognizance, the  provision  in  the  compiled  statutes  being  the  same 
as  in  the  revised.  But  that  case  does  not  help  the  objection.  All 
that  case  settles,  upon  that  point,  is,  that  the  recognizance  was 
taken  with  reference  to  the  right  section  of  the  statute ;  but  to  the 
form  and  manner  of  taking  the  recognizance  no  objection  was  made. 
The  complaint  in  that  case  was,  "  that  there  was  no  sufficient  secu- 
rity to  the  defendant  by  way  of  recognizance  for  costs.''  In  this 
case  the  difficulty  is,  that  there  is  no  security,  by  way  of  recogni- 
zance, for  any  thing,  there  being  no  sum  named.  The  recogni- 
zance, without  any  sum  named  as  the  forfeiture,  could  have  no 
binding  effect.     It  would  be  as  though  none  was  takep. 

The  statute  expressly  requires  a  recognizance  to  be  taken ;  and 
as  none  was  taken  in  this  case,  as  the  statute  requires,  the  county 
court  committed  no  error  in  dismissing  the  suit. 

Judgment  affirmed. 
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George  Carpenter  v.  Wm.  P.  Sawyer  d&  Charles  Jewbtt. 

Uoder  the  third  sectioD  of  the  statute  of  1807,  relative  to  the  lale  of  laniii 
for  DOD-pajment  of  taxes,  which  required  the  town  clerk  to  record,  within 
a  specified  time  after  the  sale,  *'  the  advertisements  at  leo^h,  and  the  title, 
the  Tolume,  the  number  and  the  date  of  the  papers  in  which  they  wero 
inserted,"  it  was  held  that  a  record  of  Auch  advertisements,  made  by  the 
town  clerk  from  the  copy  of  the  same,  certified  by  him,  in  the  sales  book  of 
the  collector,  was  not  a  compliance  with  the  statute,  and  that  the  collect- 
or's deed  of  land  sold,  when  the  record  had  been  thus  made,  was  of  no 
effect  to  prove  the  title  ;~and  it  was  held  that  the  fact  that  the  record  was 
thus  made  might  be  shown  by  the  parol  evidence  of  the  town  clerk  who 
made  the  record. 

Trespass  quare  clausum  fregit.    Plea  not  guiltyi  and  trial  by 
jury. 
The  plaintiff  claimed  title  to  the  premises  in  questiooi  nnder  t 
16     . 
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vendue  deed  to  bim  from  Luther  Kidder,  collector,  dated  June  6tb, 
1834,  and,  in  support  of  said  deed,  oflRered  in  evidence  an  act  of 
the  legislature,  passed  October  Slst,  1831,  granting  a  road  tax, 
of  which  tax  said  Kidder  was  collector,  and  an  act  passed  Novem- 
ber 34,  1881,  annexing  part  of  Belvidere  to  Eden;  also^said  Kid- 
der's sales-book,  with  the  entries  and  certificate  therein,  and  the 
record  of  the  proceedings  relating  to  said  tax  and  vendue,  as  made 
in  the  book  of  records  of  said  town  of  Eden. 

The  defendant  then  called  William  H.  Isaacs,  the  town  clerk 
who  made  said  record,  as  a  witness  to  prove  the  facts  hereinafter 
detailed,  as  testified  by  him.  The  plaintiff  objected  to  his  compe- 
tency as  a  witness,  on  the  ground  that  his  testimony  tended  to  con- 
tradict, or  invalidate,  his  records  as  town  clerk ;  but  the  objection 
was  overruled.  He  testified,  that,  at  the  date  of  his  first  entries 
and  certificates  appearing  in  said  sales-book,  said  collector  lodged 
said  book  in  the  town  clerk!s  ofiice,  as  a  return,  or  account,  of  his 
sales  and  proceedings,  together  with  all  the  newspapers  containing 
the  advertisements  of  the  committee  and  collector ;  that  the  witness 
then  compared  the  advertisements,  as  entered  in  said  sales-book, 
with  all  the  newspapers  aforesaid,  and  made  and  signed  the  entries 
and  certificates  in  said  book,  to  which  his  signature  appeared,  of 
that  date ;  that  the  newspapers  were  thereupon  carried  from  the 
office  by  judge  Chandler,  and  the  witness  had  never  seen  them 
since ;  that  the  sales-book  was  also  taken  away  by  said  Kidder,  and 
retained  for  several  days,  but,  within  thirty  days  from  the  comple- 
tioa.  of  the  sales,  was  again  lodged  in  his  o&ce  by  said  Kidder,  and 
the  wijtoess  thereupon  proceeded  to  make  the  record  in  the  book  of 
veeords,  as  the  same  now  appears,  and  that  said  record  was  made 
by  copying  said  sales-book,  and  the  said  entries  and  certificates  of 
the  witness  appearing  therein* 

The  court  rejected  the  vendue  deed>  and  a  verdict  waa  returned 
for  tho  defendants.    The  plaintiff  excepted. 

After  argument  by  8,  A.  WiUctrd,  for  plaintiff,  and  J.  Sawyer, 
tor  defendants,  the  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  plaintiff  claims  title  under  what  is  call^ 
Kiddev's  vendue    At  the  la^t  term  of  this  court,  in  this  couatj. 
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ill  the  taie  of  Jstets  ▼.  Okandkr  wid  H^hen*  in  which  was  in* 
voJvcd  Che  vnlidity  of  this  seme  tendue,  it  wis  held,  that  parol  e?i« 
dence^  of  the  chkracter  of  that  which  was  admitted  in  the  ootioty 
eoorty  wtB  admissible  to  invalidate  the  tide  claimed  under  the  ool* 
iector's  sale.  This,  of  vonrse;  wttles  the  general  qntetioil;  bet  it 
in  now  insisted  that  this  testimony  cannot  come  from  the  town  derk 
hitnselfy  as  it  would  tend  to  im^ach  his  official  conduct  As  the 
lastitnonjy  in  its  character,  is  admissible,  it  is  difficult  to  discover 
taky  rule  of  law,  which  will  eidude  the  toWn  clerk  from  being  a 
vitness.  It  is  not  claimed  that  he  is  incompetent  on  the  gronnd  of 
interest,  and  no  authority  is  shown,  that  he  should  be  excluded  upon 
princqiles  of  policy.  Whether  the  court  would  compel  him  to  tea* 
tify  to  facts  tending  to  invalidate  the  prima  facie  effects  of  his 
reeord,  is  not  now  a  question  before  the  court. 

It  is  a  common  case,  in  practice,  to  show  by  parol  that  a  deed^ 
JUed  for  record,  was  not  intended  to  be  recorded  until  farther  di* 
ractions  should  be  given  ;^»and  this  too  by  the  town  clerk  himself. 
See  Jfyeri  v.  Brmonell^  9  Aik.  407.  So,  betweeti  other  parties,  an 
officer's  return  may  be  contradicted  by  parol  evidence.  Though 
the  service  may  be  hdd  conclusive  between  the  parties  to  the  suit 
and  theit  privies,  yet  I  am  not  aware  of  any  case  giving  it  a  conclu- 
sive effect  against  strangers.  Judge  Gowen,  in  his  notes  to  Philip's 
Evidence,  1091,  says,  on  the  general  principle  that  an  officer  cannot 
impeach  hn  return  in  an  action  against  himself,  it  has  been  said, 
he  is  not  a  competent  witness  for  such  a  purpose,  in  other  cases. 
The  case  of  Meredith  v.  Bhewdll,  1  Penn.  R.  496,  is  cited  for  the 
doctrine.  How  far  that  case  sustains  such  a  position,  I  am  unable 
lo  say ;  but,  from  the  manner  of  Judge  Cowen's  citing  it,  I  should 
TBokx  it  was  but  the  Mtet  opinion  of  a  single  judge.  No  authority, 
save  that  one,  is  cited  by  Judge  Cowen ;  and  he  does  not  speak  of 
such  a  doctrine  as  a  settled  principle,  but  is  satisfied  with  saying, 
**  it  has  been  so  said."  No  case  has  been  cited  at  tjie  bar,  and  I 
think  suoh  a  principle  would  be  an  innovation  u^on  the  rules  of  ev« 
idence. 

The  next  question  is,  what  should  J>e  the  eflect  of  the  parol 

*        ■    '■        i         ■       I   ■    n-     .      '*■■        ■ 1  II      II      I.         H         <         ■  I  ■  1..  I        ■■.■■.■        I      «         I     I  I        ■         I 
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evidence,  given  in  this  case,  upon  the  validity  of  the  vendue  1  The 
ftatute  requires  the  collector,  within  one  year  from  the  time  fixed 
for  the  sale  of  the  lands,  to  present  to  the  town  clerk  a  certificate 
of  the  oath  by  him  taken,  his  warrant,  and  all  the  newspapers  con- 
taining the  advertisements,  &.C.,  and  requires  that  these  shall  all 
be  recorded,  &c.  See  statute,  Slade's  Comp.  667.  The  statute 
that  says  the  clerk  shall  record  the  advertisements  at  length,  and  the 
title,  the  volume,  the  number,  and  the  date  of  the  papers  in  which 
they  were  inserted,  and  the  place  were  such  paper  was  printed;  and 
a  copy  of  such  record,  certified  by  the  clerk,  is  made  full  evidence 
of  all  such  facts.  The  parol  evidence  shows  that  the  clerk  did  not 
record  the  advertisements  themselves,  from  the^  newspapers. fur* 
nished  him,  which  contained  them,  but  made  his  records  from  copies 
furnished  him  upon  the  collector's  sales-book.  Is  this  a  compliance 
with  the  statute  ?  It  is  a  principle  of  common  law,  that  a  copy  of 
a  certified  copy  of  a  record  is  not  evidence.  The  reason  is,  that 
the  more  removed  the  copy  offered  in  evidence  is  from  the  original, 
the  greater  is  the  liability  to  an  inaccuracy.  The  objection  would 
not  be  obviated,  though  each  copy  be  examined  and  compared  by 
the  same  individual.  In  the  present  case,  the  record  is  two  removes 
from  the  original  advertisements.  The  statute  requires  the  clerk 
to  record  the  advertisements  themselves,  from  the  newspapers.  It 
eannot  avail  the  party,  that  the  town  clerk  bad  examined  and  com- 
pared the  copies  of  the  advertisements  upon  the  collector's  sales- 
book  with  the  advertisements  in  the  papers,  and  found  them  accu; 
rate,  and  that  from  these  copies,  be  made  the  record ;  neither  would 
it  be  of  avail  to  show  that  the  record  of  the  town  clerk,  is  in  fact,  a 
true  transcript  of  the  original  advertisements.  The  statute  is  im- 
perative in  its  terms,  and  we  think,  for  obvious  reasons,  no  other 
medium  of  making  the  record,  than  the  one  pointed  out,  should  be 
resorted  to. 

There  has  not,  then,  been  a  compliance  with  the  statute,  in  this 
respect.  It  is  not  denied,  as  I  understand,  that,  if  the  requisitions 
of  the  statute  have  not  been  complied  with,  the  effect  must  be  to 
render  a  title  under  the  vendue  unavailing. 

The  courts  have  been,  generally,  somewhat  astute  in  requiring  a 
'strict  compliance  with  the  statutes  relative  to  the  sales  of  lands,  for 
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the  Don-payment  of  taxes.    See  Mead  v.  MalUtt  et  al.  ID.  Chip. 

339 ;  Cuher  ▼.  Hayden,  1  Vt  358 ;  Riekardsm  ▼.  Dorr,  6  Vt.  16 ; 

JS^ear  v.  Ditty,  9  Vt.  283;  Sumner  v.  Sherman,  et  al,  13  Vt.  609. 

The  resalt  is,  the  jadgment  of  the  county  court  most  be  affirmed. 


Keeler  &  Notes  v.  J.  T.  &  H.  C.  Mathews. 

In  an  action  on  book  account  against  two  defendants,  where  the  plaintiff 
presented  a  charge  for  money  lent,  it  was  held  that  he  might  prove,  by 
the  defendant  to  whom  the  money  was  delivered,  that  the  defendants 
were  partners  at  the  time  the  money  was  lent,  and  that  it  was  obtained 
upon  the  credit,  and  for  the  use  of,  the  firm. 

Book  Account.  The  action  came  to  the  county  court,  by  ap- 
peal,  judgment  to  account  was  rendered,  and  an  auditor  appointed. 

The  auditor  reported  that  the  plaintiffs  exhibited  an  account 
against  the  defendants  for  money  lent,  and  that  for  the  purpose  of 
establishing  joint  liability  of  the  defendants,  for  the  xame,  he  offered 
to  prove  by  the  testimony  of  one  of  them,  H.  C.  Mathews,  the  fol- 
lowing facts,  namely, — that  the  defendants  were  partners,  during  the 
years  1839  and  1840,  in  carrying  on  a  farm,  and  that  they  trans- 
acted business  and  drew  orders  in  their  company  name,  but  only  in 
connection  with  transactions  relating  to  the  farm ;  that,  during  said 
year  1840,  the  mother  of  the  defendants,  being  sick,  was  visited  by 
a  physician,  to  whom  they  made  promise  of  payment  for  his  ser- 
vices; that  for  the  purpose  of  paying  the  same,  the  said  H.  C. 
Mathews,  at  the  request  of  said  J.  T.  Mathews,  borrowed  of  the 
plaintiffii  the  money  in  question,  in  the  name  of  both,  and  gave  di- 
rection to  charge  it  to  both,  and  that  the  same  was  paid  in  satisfac- 
tion and  discharge  of  the  balance  of  said  physician's  account.  Ob- 
jection'was  made  to  the  testimony,  on  the  ground  that  it  was  not 
competent  to  prove  the  alleged  facts  by  the  said  defendant;  but  the 
objection  was  overruled  by  the  auditor,  and  the  said  defendant  wat 
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admitted  to  testify,  ind  did  tefttify,  to  the  said  allef  ed  facta ;  where^ 
upon  the  auditor  reported  that  he  found  dae  from  the  defendants  to 
the  plaintifi,  the  sum  of  $6,75,  submitted  to  the  court,  the  questidi 
whether  the  witness  had  been  properly  admitted  to  testify. 

The  county  court  rendered  judgment  for  the  plaintiffs,  upon  the 
report;  to  which  decision  the  defendants  excepted. 

J,  Sawyer  for  defendants. 

Gould  H.  C.  Mathews  be  admitted  to  show  his  own  authority  to 
borrow  this  money,  and  charge  his  co-defendant?  It  is  contended 
that  he  ought  to  hare  been  excluded.  Admit  the  principle  con- 
tended for  by  the  plaintiffs,  and  what  would  be  the  effect?  Any 
person  might  go  forth,  make  a  false  representation,  obtain  goods  to 
any  amount,  and,  by  swearing  as  a  co-defendant,  charge,  another, 
and,  to  that  extent,  shield  himself.  A  party  in  a  book  action  is  not 
a  general  witness.  8  Vt.  400.  He  can  be  admitted  to  testify  as  to 
receiving  the  money,  and  various  matters  concerning  it,  but  ought 
not  to  be  placed  in  a  situation  where  he  must  necessarily  commit 
perjury,  or  conriot  himself  of  the  offence  of  obtaining  money  tinder 
false  pretences. 

We  contend  that  at  least  this  comes  under  that  class  of  cases 
where  the  witness  if  not,  generally  incompetent,  is  rendered  incom* 
petent  by  the  nature  of  the  particular  question  i^ated  at  the  trial. 
8  Stark.  £v.  1739-80. 

H.  P.  8miih  for  plaintiff: 

The  parties  are  copipetent  witnesses  in  the  book  action.  Re- 
vised Statutes,  SS20,  sect.  6.  Their  examination  must  necessarily 
.be  general,  and  go  to  all  the  circumstanoes  connected  with  ac- 
counts exhibited,  and  the  liability  of  each  to  the  other.  They  nay 
testify  to  every  material  fact  relative  to  their  accounts  proper  to  be 
considered  in  deciding  upon  the  merits  of  the  claims  of  the  respect* 
ive  parties.  8U9ens  et  al.  f.  Richards  et  <t/.,  3  Aik.  81 ;  Fay  Bi 
4tl  Y.  6^retn,  2  Aik.  866;  May  ei  ai^.  Oftliw,  4  Vt.  12.  Such 
is  the  rule  laid  down  by  this  court  in  eaees  nduch  have  heretofore 
been  before  them ;  and  in  accordance  with  this  rule,  it  has  been  de* 
Aided  that  the  parties  may  testify  to  a  warranty  and  deeek  in  the 
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sale  and  delivery  of  articles  sold  and  charged  on  book, — to  the  loss 
and  contents  of  a  receipt,  that  the  articles  charged  were  not  adjudi- 
cated in  a  former  suit, — to  the  admissions  of  the  other  party, — to 
the  delivery  of  a  note  in  payment  of  an  account, — ^to  payments  and 
settlements  of  accounts  generally,— to  the  sale,  price,  delivery  and 
value  of  articles,  and  the  performance  of  services  charged,  and  all 
the  circumstances  relative  thereto.  Stevens  et  al,  v.  Richards  et 
al, ;  Fay  et  al,  v.  Green  and  May  et  al,  v.  Corlew  above  cited ; 
Warden  v.  Johnsm,  11  Vt  486;  IflaughKn  v.  Htff,  6  Vt.  20 ; 
Reed  v.  Talford,  10  Vt  568 ;  Fassett  v.  Vincent,  8  Vt.  73 ;  BKsh 
et  al,  V.  Granger,  6  Vt.  340. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  facts  offered  to  be  proved  were  a  proper  sub- 
ject of  inquiry ;  and  the  only  question  is  in  relation  to  the  person 
by  whom  they  might  be  proved.  The  extent,  to  which  parties  to 
the  action  of  book  account,  may  be  witnesses,  has  been  a  fruitful 
subject  of  inquiry.  The  particular  question  raised  in  this  case  has 
not,  probably,  been  discussed  and  settled ;  but  other  questions  very 
similar  have  been  decided  in  repeated  instances.  The  statute  has 
made  both  parties  witnesses^  not  only  to  facts  which  each  may  wish 
to  establish  for  his  own  benefit,  but,  aUo,  to  facts  which  bear  ad- 
versely. They  are  made  witnesses  to  every  fact,  which  relates  to 
the  original  indebtedness.  In  this  ease  there  can  be  no  doubt  but 
what  both  of  the  defendants  were  competent  witnesses  to  disprove 
the  plaintiff's  charge,  to  deny  the  reception  of  the  money,  and  even 
to  swear  to  the  payment  of  it.  Can  it,  then,  be  doubted  that  they 
are  equally  competent  to  testify  to  the  contrary  facts.  We  think 
this  is  not  extending  the  book  action  beyond  its  present  limits,  nor 
are  we  able  to  see  any  objection  to  this,  in  principle.  These  are 
the  very  facts  upon  which  the  plaintiffs'  right  to  recover  depends. 
They  are  the  very  facts  for  which  the  statute  has  made  the  parties 
witnesses.  In  short  we  da  not  perceive  any  new  principle  involved 
in  this  question* 

Judgment  affirmed. 
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Landrvs  Waterman  v.  David  Hall  and  Richard  Luther. 

When,  after  an  amendment  has  been  permitted  in  the  county  court,  the  action 
has  progrcMed  to  trial  and  judgment,  it  must  appear  beyond  a  doubt  that 
the  amendment  was  permitted  contrary  to  law,  to  justify  the  supreme  court 
in  setting  aside  the  subsequent  proceedings  for  that  cause. 

In  regard  to  injuries  to  the  pers6n,  or  to  personal  property,  where  the  injury 
is  directly  inflicted  by  a  forcible  act,  as  where  a  blow  is  given  to  a  person^ 
or  an  act  of  violence  is  committed  upon  his  breast,  or  other  property,  cauar 
ing  injury,  the  party  aggrieved  has  generally  no  choice  of  actions  and  tres' 
pass  is  his  only  remedy ;  but  if  he  have  sustained  a  forcible  injury,  effected 
by  means  flowing  from  the  act  of  the  defendant,  but  not  operating  by  the 
very  (brce  and  impulse  of  that  act,  he  may  sustain  either  trespass  or  ease. 
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If  the  nltiniate  injnrjr  eouiBts  nMther  in  thf  Mt  of  Ue  delbsd^at,  nor  in,  the 
continaed  physical  impulBe  of  that  act,  the  plaintiff  may^  w  h«  more  £r«- 
qaently  must^  proceed  in  case. 

In  this  case  the  injury  alleged  consisted  in  driving  the  plaintiff's  beast  upon  a 
fence,  whereby  its  death  was  caased,  and  it  was  held  that  either  trespUss, 
or  case,  woald  lie. 

T«s  aoticm  oaine  iato  dM  oouatjr  cQurt  by  appeal.  The  origiaal 
dederatioo,  uaed  before  the  joatice  of  the  peace  who  tried  the  case, 
was  in  these  words;  ''In  a  plea  of  the  case,  For  that  whereas,  on 

*  the  sixth  day  of  September,  A.  D.  1840,  et  Norwich,  the  said 
'  Landrus  Waterman,  plaintiff,  was  possessed  of  a  certain  bay  nare, 

*  of  the  value  of  one  hendred  dollars,  of  the  proper  goods  of  hin, 
'the  said  WatermaD,  whereby  he  received  benefit  and  profit;  yet 

*  the  said  David  Hall  and  Richard  Lather,  defendants,  not  ignorant 
'  of  the  premiaes,  but  maliciously  intending  and  contriving  to  injure 
'  said  Waterman,  plaintiff,  in  this  particular,  then  and  there  set 
'  upon  said  mare  with  stones  and  clubs,  and  chased  and  frightened 

*  the  said  mare,  and  drove  the  said  mare  upon  a  certain  log  fence, 
'  whereby  the  said  mare  was  so  wounded  and  injured,  that  her 
'  bowels  were  torn  out,  and  of  which  wounds  the  said  mare  then 
'  and  there  died ;  by  means  whereof  the  said  Waterman  lost  the 

*  benefit  and  profit  of  the  said  mare,  and  was  thereby  much  injured." 

At  the  second  term  af\er  the  action  was  entered  in  the  county 
eourt,  the  plaintiff,  on  motion,  was  allowed  to  amend  his  declaration 
in  these  words ;  '*And  now  the  said  Watermaa  comes  into  court,  and, 
'  by  leave  of  court,  files  his  new  declaration ;  whereupon  he  declares 

*  in  a  plea  of  the  case,  for  that  heretofore,  to  wit,  on  the  sixth  day 
'  of  September,  1840,  at  Norwich,  in  said  county  of  Windsor,  the 
'  plaintiff  was  possessed  of  a  certain  bay  mare,  as  of  his  own  proper- 

*  ty,  of  the  value  of  one  hundred  dollars;  wbioh  said  mare  had  then 
'  strayed  into  the  field  of  the  said  defendant  Hall,  and  theil  and 
'  there  the  defendants,  in  driving  said  mare  out  of  said  field,  droire 
'  the  said  mare  upon  a  certain  log  fence ;  whereby  the  said  mare 
'  was  so  wovunded  and  injuxed  that  her  bowels  were  torn  out,  of 

*  which  wound  the  said  maie  then  and  there  died ;  by  means  whtfe* 

17 
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'of  the  said  plaintiff  lost  the  ase  and  benefit  of  said  mare^  and 
'  thereby  greatly  injured." 

To  the  decision  of  the  court,  in  allowing  this  amendment,  the 
defendants  excepted.    The  jury  returned  a  verdict  for  the  plaintiff. 

JVacy  4"  Cbftverse  for  defendants. 

Had  the  court  below  authority  to  allow  the  plaintiff  to  substitute 
one  declaration  for  the  other  ?  If,  by  such  substitution  the  nature 
or  form  of  action  was  changed,  clearly  they  had  no  such  power. 
Carpenter  v.  Oookin,  2  Vt  495.  That  such  was  the  effect^  we 
think  rery  apparent. 

The  new  declaration  is  undeniably  case.  The  original  declara- 
tion is  trespass ;  it  wants  nothing  but  the  words  vi  et  armis,  and 
emUra  paeem,  to  make  it  in  form,  as  well  as  in  substance,  trespass. 
These  expressions  are  mere  matter  of  form,  not  traversable,  and 
their  omission  can  only  be  taken  advantage  of  by  special  demurrer. 
1  Ch.  Pi.  376.  I  Saund.  R.  82,  note  (I.)  Higgins  v.  Haywood, 
5  Vt.  73. 

The  only  criterion,  by  which  to  determine  the  character  of  this 
declaration,  is  to  inquire  whether  the  act  complained  of  was  done 
with  force,  expressed,  or  implied,  and  the  injury  immediate,  or  con- 
sequential. Testing  it  by  this  rule,  it  is  clearly  trespass.  No 
excuse  is  given  in  the  declaration  for  the  intermeddling  with  the 
mare  at  all.  The  l^itimate  inference,  then,  is,  that  the  defend- 
ants, "maliciously  contriving  and  intending  to  injure  the  plaintiff** 
went  into  the  plaintiff^s  field,  and  there  destroyed  the  mare  in  the 
manner  named.  The  act  com|rfained  of  is  clearly  represented  as 
forcibhj  and  the  injury  direct  and  immediate. 

O.  P.  Chandler  for  plaintiff. 

Both  the  original  declaration  and  the  amendment  were  in  form 
cose;  unless,  therefore,  originally  the ^apamen  of  the  declaration 
was  necessarily  in  trespass,  the  amendment  was  proper.  Though 
there  be  some  expressions  in  the  declaration  inconsistent  with  ^e 
action,  yet  if  the  main  scope  and  gravamen  of  the  complaint  is  con- 
sistent with  it,  the  other  may  be  rejected  by  amendment. 
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It  ifl  not  tueessarily  implied  by  the  declaration  that  the  defendants 
struck,  or  hit,  the  mare  with  the  stones  and  clabs ;  bnt  if  it  were 
so,  this  not  being  the  principal  cause  of  complaint,  such  expressicms 
may  be  rejected  by  amendment.  The  act  is  not  dieged  to  bave 
been  done  wilfully^  ot  vi  et  armis^  but  title  to  property  is  set  forth, 
wrongful  injury,  and  cansequeniiai  damage.  The  principal  cause 
of  complaint,  from  a  fair  construction  of  the  Whole  declaration,  b 
the  chasing  and  frightening  the  mare,  and  driving  her  on  to  the 
fences  the  injury  was  directly  occasioned  by  the  act  of  the  mare 
lierself,  in  jumping  upon  the  fence,  though  this  ac4  was  consequent 
npon  the  act  of  the  defendanto.  1  Ch.  PI.  127«  Turner  v.  Hawh- 
MI5, 1  B.  &>  P.  476. 

Again,  when  the  injury  complained  of  is  occasioned  by  a  direct 
application  of  force  in  a  careless  manner,  either  action  will  lie;  the 
plaintiff  may  waive  the  force  and  declare  in  case.  If,  therefore,  the 
general  tenor  of  the  declaration  is  not  inconsistent  with  the  intend- 
ment that  the  injury  was  occasioned  by  ^negligence,  inasmuch  as 
the  plaintiff  has  brought  case,  it  being  a  justice  declaration,  that 
intendment  should  be  adopted.  If  so,  it  would  be  considered  a 
proper  action  on  the  case,  and  the  amendment,  as  it  does  not  essen- 
tially Tary  the  nature  of  the  complaint,  or  change  the  ftrm  of  action, 
was  properly  allowed.  Oliver's  Prec.  290.  Blin  w»  Camphett,  16 
Johns.  432.  McAllister  v.  Hummond^  6  Cow.  342.  Hayward  v. 
Bank  of  England,  2  Burr.  1114     Pit  v.  Gaince^  1  Salk.  10. 

The  opinion  of  the  court  was  delivered  by 

RoTCB,  J.  As  the  action  progressed  to  a  final  trial  and  judg- 
ment after  the  amendment  took  place,  it  must  i^pear  beyond  doubt 
that  the  amendment  was  permitted  contrary  to  law,  before  we  c«m 
be  justified  in  vacating  those  subsequent  proceedings  for  that  cause. 

We  have  to  determine  whether  the  original  declaration  must  ne- 
cessarily be  regarded  as  a  declaration  in  trespass,  and  not  in  trespass 
on  the  case.  That  the  party  intended  to  declare  in  case,  and  not 
in  trespass,  is  sufficiently  evident.  He  not  only  entitled  his  decla- 
ration "  a  plea  of  the  case,"  but  he  commenced  it  by  way  of  recital, 
(with  2Lquod  cum,  as  formerly  styled,)  which  is  admitted  to  be  a  de- 
cisive mark  of  distinction   between  the  two  forms  of  declaring. 
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Httti.  N.  P.  to.  He  was  also  earefti]  to  allege  a  malioimia  motive 
in  the  defendants^  which  is  not  according  to  precedent  in  tre^ass, 
as  the  motive  is  not  often  essentia]  to  the  right  of  action  in  that 
form.  He  did  not  insert  the  words — with  f&ree  and  arms^  or 
against  the  peace ;  and  although  it  be  conceded  that  these  have  be- 
come bnt  formal  expressions,  it  is  presamed  they  are  never  pur- 
poseij  omitted  in  a  declaration  designed  to  coant  in  trespass.  It  is 
eoiiterided,«however,  that  a  forcible  act  of  the  defendants  was  al- 
leged, and  that  the  injury  was  immediate ;  and  if  this  is  the  only 
admissible  construction,  it  must  follow  that  the  declaration  was  sub- 
stantially in  trespass. 

There  is  no  doubt  that  the  act  of  the  defendants,  as  set  forth, 
may  properly  be  deemed  a  forcible  act,  and  the  question  is,  whether 
the  injury  nrast  be  referred  to  that  act  as  its  proximate  and  imme- 
diate cause.  It  is  to  be  noticed  that  the  injury  complained  of  was 
not  inflicted  by  the  clubs  or  stones  employed  by  the  defendants,  or 
directly  by  any  act  of  force  by  them  committed ;  so  that,  in  effect, 
they  were  only  charged  with  having  by  acts  offeree  frightened  and 
chafed  the  mare,  whereby  she  was  induced  to  jump  upon  the  fence 
to  make  her  escape.  Now  in  regard,  at  least,  to  injuries  to  the 
person  and  to  personal  property,  I  think  the  following  rule  ;viay  be 
aastained  : — That  where  the  injury  is  directly  inflicted  by  a  forcible 
act,  as  where  a  blow  is  given  to  a  person,  or  an  act  of  violence 
committed  upon  his  beast,  or  other  property,  causing  injury,  the 
party  aggrieved  has  generally  no  choice  of  actions,  and  trespass  is 
!  his  only  remedy ;  but  that  the  necessity  of  sueing  in  trespass  ex- 
'  tends  no  farther,  ttiough  the  injury  may  have  followed  the  forcible 
aet  without  the  intervention  6f  any  voluntary  and  responsible  agen* 
cy.  In  the  latter  case  the  party  frequently  has,  as  I  consider,  an 
election  between  the  actions  of  trespass  and  case.  I  allude  to  the 
instance  where  he  has  sustained  a  forcible  injury,  effected  by 
means  flowing  from  the  act  of  the  defendant,  but  not  operating  by 
the  very  force  and  impulse  of  that  act.     He  may  then  sue  in  tres* 

ipasSi  constructively  treating  those  means  as  attached  to,  and  form* 
ing  part  of,  the  defendants,  act,  and  thus  bringing  that  act  into  tm* 
mediate  connexion  with  the  injury ;  or,  waiving  all  artificial  views 
>    of  the  matter,  he  may  adopt  the  other  form  of  action^  and  treat  tfaa 
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mjury  as  eonsequential.  Sach  a  case,  as  well  as  that  where  the  nl* 
timate  injary  is  not  forcible,  presents  what  are  sometimes  denomi- 
nated the  causa  causans  and  the  causa  causata;  as  in  the  Earl  of 
Skrewshnj*s  Case,  9  Co.  60.  And  whene?er  the  latter  canse  (form* 
ing  the  |>oint  of  the  action  as  it  usually  does)  consists  neither  in  the 
act  of  the  defendant,  nor  in  the  continued  physical  impulse  of  that 
act,  I  think  the  plaintiflf  may^  as  he  more  frequently  must,  proceed 
in  case.  Hence  it  has  always  appeared  to  me,  that,  though  trespass 
was  properly  adjudged  to  lie  in  the  celebrated  case  of  the  lighted 
squib,  {Scott  T.  Shepherd,  3  Wils.  403)  case  would  have  been 
equally  an  appropriate  remedy.  The  original  declaration  in  this 
case  appears  to  exhibit  the  two  causes  mentioned,  in  the  act  of  the 
defendants  with  their  clubs  and  stones,  and  in  the  consequent  fright 
of  the  mare  impelling  her  upon  the  fence.  And  the  latter  obfious- 
]y  formed  the  point  of  the  action.  I  am  therefore  led  to  conclude, 
that  the  plaintiff  was  at  liberty,  upon  the  facts  as  stated,  to  declare  in 
trespacB  on  the  case,  and  that  his  declaration  was  framed  in  that 
action.  It  follows  that  the  amendment,  as  it  neither  varied  the 
cause,  nor  changed  the  form,  of  action,  was  within  the  ordinary 
discretion  and  power  of  the  county  court,  and  is  not  the  subject  of 
revision  here  upon  a  bill  of  exceptions. 

Judgment  affirmed. 


OiiAMEL  Hutchinson  and  Henrf  E.  Stoughton  ».  Joel  Lull. 

Where  a  creditor  pats  a  writ  of  attaohment  against  hie  debtor  into  the  hands 
of  a  sheriff*,  and  directs  the  s^ieriff  to  attach  certain  property  as  the  proper- 
ty of  the  debtoi\  and  tenders  to  him  a  suitable  bond  of  indemnity  for  so 
doing,  and  the  sheriff  refuses  to  attach  the  property,  the  creditor  cannot  sus- 
tain an  action  against  the  sheriff  fbr  such  refusal,  if  the  property  which 
the  sheriff  ^m  directed  to  attach  was  in  fact  the  property  of  a  person  other 
than  the  debtor. 
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In  such  cBoe  the  real  owner  of  the  property  is  a  competent  witneis  for  the 
sheriff,  in  a  suit  brought  sgainst  him  by  the  creditor  for  such  refusal. 

In  an  action  against  a  sheriff,  for  the  default  of  his  deputy,  a  release  from 
the  sheriff  to  the  deputy  of  all  liability  on  account  of  such  defoult  will  ren- 
der the  deputy  a  competent  witness  for  the  sheriff;  and,  if  the  sheriff  have 
received  an  indemnity  from  a  third  person  for  giving  such  release,  a  release 
from  such  third  person  to  the  deputy  of  all  liability  to  him  will  render  the 
deputy- a  competent  witness  for  the  sheriff. 

Trespass  on  the  Case  against  the  defendant,  as  sheriff  of 
Windsor  County,  for  the  default  of  his  deputy,  Ephraim  Ingraham, 
Jr.,  in  not  attaching  certain  property,  which  he  was  directed  hy  the 
plaintiffs  to  attach,  as  the  prq>erty  of  one  John  H.  Leland,  on  a 
writ  of  attachment  in  their  favor  against  said  Leland.  Plea,  the 
general  issue,  and  trial  by  jury. 

On  trial  the  plaintiffs  gave  evidence  tending  to  prote  that  the  said 
Leland  had,  for  some  time  previous  to  the  time  in  question,  had  pos- 
session of  certain  stage  property,  using  it  as  his  own ;  that,  while  it 
was  thus  in  his  possession,  the  defendant's  deputy,  Ingraham,  at- 
tached the  property,  as  Leland's,  and  took  it  into  his  possession ; 
and  that,  while  he  thus  retained  it,  the  plaintiflb  put  into  his  hands 
a  writ  of  attachment  in  their  favor  against  Leland,  and  directed 
him  to  attach  the  same  property  thereon,  as  the  property  of  Leland, 
and  gave  him  a  good  and  sufficient  bond  of  indemnity  for  so  doing ; 
but  that  Ingraham  refused  to  attach  said  property,  and  permitted  the 
same  to  go  out  of  his  possession,  whereby  the  plaintifi  lost  the  col- 
lection of  their  debt. 

The  defendant  introduced  evidence  tending  to  prove  that  the 
property  in  question  was,  a^  that  time,  the  sole  property  of  one 
Aaron  P.  Leland,  and  that  John  H.  Leland  had  no  attachable  in- 
terest therein,  and,  among  other  testimony  to  this  point,  offered  the 
said  Aaron  P.  Leland  as  a  witness;  the  plaintiffs  objected  to  his 
admission,  but  the  objection  was  overruled  by  the  court. 

The  defendant  also  offered  the  said  Ingraham  as  a  witness, — ^to 
whose  admission  the  plaintiffs  objected.  The  defendant  then  gave 
in  evidence  a  release  from  himself  to  Ingraham  of  all  liability  on 
account  of  this  suit,  a  writing  of  indemnity  from  Nathaniel  Fuller- 
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ton  to  the  defendant  for  executing  such  release,  and  a  release  from 
FaUerton  to  Ingraham  of  all  claim  against  him  on  ac^coant  of  having 
executed  such  indemnity.  The  court  thereupon  admitted  said  In« 
graham  as  a  witness. 

The  plaintifl&  requested  the  court  to  instruct  the  jury,  that,  e?en 
if  they  were  satisfied  that  John  H.  Leland  had  no  attachable  inter* 
est  in  the  property  at  the  time  Ingraham  was  ordered  to  attach  it, 
yet  that  the  defendant  was  liable  for  the  plaintiffs'  whole  debt,  if 
Ingraham  refused  to  attach  the  property  after  an  indemnity,  to 
which  no  objection  was  made,  had  been  offered  to  him ;  and  that,  at 
all  events,  the  plaintifl&  were  entitled  to  recover  nominal  damages. 

The  court  refused  so  to  instruct  the  jury,  but  did  instruct 
them,  that,  if,  at  the  time  aforesaid,  John  H.  Leland  had  no  attach- 
able interest  in  the  property,  they  should  return  a  verdict  for  the 
defendant 

A  verdict  was  returned  for  the  defendant.  Exceptions  by  plain- 
tifi. 

0.  Hutchinson  for  plaintiffs. 

1.  We  insist,  that,  on  the  evidence  presented  to  the  jury,  they 
should  have  been  instructed,  as  requested,  to  return  a  verdict  for 
the  plaintiff  for  the  wholie  amount  of  his  debt,  which  was  lost  by 
the  deputy's  neglect.  Rev.  St  p.  75,  §  21,  p.  239  ^$  3,  10. 
Gardner  v.  Hosmer,  6  Mass.  325.  Simmons  v.  Bradford,  15  Mass. 
82.  Heppel  v.  King,  7  T.  R.  370.  Orton  v.  Vincent,  Cowp.  71. 
Bowen  ttoL  i.  Huntington,  3  Conn.  423.  AckUy  v.  Chester,  5 
Day  221.     Watson  v.  Watson,  9  Conn.  140.     WilUams  v.  Lowndes, 

1  Hall  579.    8  Johns.  185.     King  v.  Baker  et  al.,  1  H.  Bl.  543. 

2  Aik.  72*    1  Coxe's  Rep.  277.    Hamilton  v.  Marsh,  2  Tyl.  403. 

2.  The  court  below  should,  at  least,  have  instructed  the  jury, 
as  requested,  on  the  question  of  nominal  damages,  Marzetti  v. 
WiUiams  et  at,,  20  E.  C.  L.  412.  Bayliss  v.  Fisher,,  lb.  82. 
Oarke  v.  Smith,  10  GcMin.  1.  10  Mass.  470.  2  T.  R.  129.  3 
Stark.  EV.134L    2  Wils.  414-422. 

3.  Ingraham  was  improperly  admitted  as  a  witness. 

4.  Aaron  P.  Leland  was  also  improperly  admitted  as  a  witness. 
He»  being  the  claimant  of  the  prq>erty,  must  of  course  have  been 
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the  plaintiff  in  a  suit  to  try  title  to  the  property,  had  it  been  lU*- 
tached ;  and  the  issue  in  this  case  can  be  tried  only  oo  the  same 
evidence  which  would  have  been  legally  admissible  in  that  suit 

D,  Kellogg  and  L.  Adams  for  defendant 

The  Terdict  in  this  cause  has  settled  the  fact  that  John  H.  Z^e*- 
land  had  no  attachable  interest  in  the  prq>erty,  at  the  time  the  de- 
fendant was  requested  to  attach  it  on  the  plaintiff's  writ  against 
Leland ;  yet  the  plaintifis  contend  that  they  are  entitled  to  recover 
either  the  whole  amount  of  their  debt  against  Leland,  or  nominal 
damages.  This  ground,  taken  by  the  plaintiffs,  cannot  be  sustained. 
CHlley  V.  Jenness,  8  N.  H.  Rep.  87.  Cooper  v.  Chitty,  I  Burr.  20. 
Crossky  t.  Arkwright,  ^  T.  R.  604.  Fuller  t.  Holden,  4  Mas& 
496.  1  Swift's  Dig.  590.  Alexander  t.  Macauley,  4  T.  R.  610. 
State  V.  Miller,  12  Vt.  442.  Sawyer  v.  Whittier,  2  N.  H.  Rep^ 
315.     OrAoay  v.  Bacon,  14  Vt.  378.    8  Vt.  151.    4.  Vt  558. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  J.  The  witness  Ingraham  was  rendered  competent, 
by  the  discharges  produced  at  the  trial.  Ordway  v.  Bacon,  14  Vt. 
378.  And  it  is  not  perceived  that  any  valid  objection  ousted  to 
the  witness  Leland.  The  officer  saw  fit  to  respect  the  claim  af 
this  witness  to  the  property,  and  declined  to  attach  it  as  the  prop- 
erty of  John  H.  Leland.  The  witness  was  therefore  as  free  from 
all  legid  interest  in  the  present  controversy,  as  if  no  such  attach^ 
ment  had  ever  been  thought  of. 

The  remaining  question  is,  whether  the  officer  was  under  a  legal 
obligation,  upon  being  tendered  a  sufficient  indemnity,  to  proceed 
and  attach  the  property  as  belonging  to  John  H.  Leland.  That  it 
may  become  the  duty  of  an  office  to  levy  upon  or  attach  property 
in  cases  of  doubtful  ownership,  is  implied,  if  not  expressly  declared 
in  the  3d  and  10th  sections  of  the  act  relating  to  the  levy  of  execur 
tions.  The  former  section  directs  the  officer  to  levy  on  the  goods 
and  chattels  of  the  debtor,  "or  such  as  shall  be  shown  him  by  the 
creditor.''  And  it  is  provided  in  the  latter  section,  that,  in  cases  of 
reasonable  doobt  as  to  the  ownership  of  the  property,  or  its  liability 
to  be  taken,  the  officer  may  require  an  indemnity;  and  if  tbtt  is  jMt 
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ftirnished  Id  reasonable  time,  he  may  refuse  to  proceed,  and  may 
release  the  property ;  implyiog,  that  if  the  indemnity  is  furnished 
he  ought  to  proceed.  But  the  law  cannot  design  to  countenance 
the  execution  of  process  against  one  person,  upon  property  actually 
and  exclusively  belonging  to  another.  It  is  no  less  the  object  of 
the  law  to  protect  persons  in  general  in  the  enjoyment  of  their  prop- 
erty, than  to  subject  that  of  a  debtor  to  the  process  of  his  creditors. 
These  statutory  provisions  are,  therefore,  only  applicable  to  cases  of 
honest  doubt  as  to  the  true  ownership.    And  even  then,  the  credi- 

*  tor  must  have  been  able,  upon  the  facts  existing  at  the  time,  to  de- 
fend the  execution  of  the  process,  or  he  can  have  no  remedy  against 

*  the  officer  for  refusing  to  execute  it  In  such  a  case  the  officer  will 
refuse  to  act  at  hb  peril,  but  he  cannot  legally  be  required  to  com- 
mit a  tre^ass.  Now  the  charge  requested  of  the  judge  would  have 
involved  an  admission  that  John  fi.  Leland  had  no  attachable  in- 
terest in  the  property,  and  yet  have  subjected  the  officer  to  damages 
for  refosing  to  attach  it  as  his.  We  think  the  judge  wAuld  have 
manifestly  erred  in  acceding  to  the  request 

Judgment  affirmed. 
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Stephen  Thomas  v.  Thomas  W.  Freelon. 

The  pendency  of  another  approprijite  and  prior  action  for  the  aame  eame, 
though  it  may  be  in  a  different  court,  is  a  proper  and  sufficient  matter  to  be 
pleaded  in  abatement  of  the  second  snit;  but  it  is  essential  that  both  wits 
be  in  favor  of  the  same  plaintiff. 

Therefore  where,  to  an  action  brou^  bj  the  indorsee  of  a  promiesory  note, 
the  defendant  pleaded  in  abatement  the  pendency  of  a  prior  action  against 
him  upon  the  same  note,  brought  by  the  payee  of  the  note,  in  his  own 
name,  while  he  was  the  owner  of  the  note,  and  before  any  indorsemeBt  oi 
jt  had  been  made,  it  was  held  that  the  plea  was  iD8nffieieDt« 
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Abbumpsit  upon  a  promissorj  note  executed  bj  the  detend^nt, 
brought  by  the  plaintiff  as  indorsee  of  the  note,  and  which  came  to 
4he  county  court  by  appeak 

The  defendant  pleaded  in  abatenienl«  in  substance,  that,  prior 
to  the  commencement  of  this  action,  the  payees  of  the  note,  who 
then  owned  it,  and  before  any  transfer  of  it  had  been  made,  com- 
menced an  action  against  him  upon  the  same  note,  before  a  justice 
of  the  peace,  which  action  was  pending  against  the  defendant  be- 
fore the  said  justice  at  the  time  of  the  transfer  of  the  note  to  the 
present  plaintiff,  and  at  the  time  of  filing  this  plea.  To  this  plea 
the  plaintiff  demurred  apecially.  Various  causes  of  demurrer,  in 
respect  to  the  form  t)f  the  plea,  were  pointed  out  and  insisted  upon 
by  the  counsel  for  the  plaintiff;  but  as  no  decision  was  made  by 
the  court  in  reference  to  them,  it  becomes  unnecessary  to  detail 
them  here. 

The  county  court  decided  that  the  plea  was  insufficient;  to 
which  decision  the  defendant  excepted. 

H,  Burton  and  A.  Howard^  Jr»,  for  defendant. 

The  plea  alleges,  that,  at  the  time  of  the  praying  out  and  the  ser- 
vice of  this  writ,  a  prior  action  was  pending  on  the  same  note,  in  the 
name  of  the  payees  and  assignors  of  said  note  against  this  defendant 
We  contend,  that  the  law  will  not  permit  a  number  of  actions  to  be 
pending  against  the  maker  of  a  note  in  the  name  of  the  payee  and 
assignee  at  the  same  time.  If  it  is  said  but  one  judgment  can  be 
recovered  on  the  note,  and  the  defendant  can  plead  in  bar  to  the 
other  actions,  the  same  may  be  said  in  all  cases,  when  the  action  is 
between  the  same  parties.  When  the  statute  gives  a  ^t  tarn  action^ 
to  recover  a  penalty,  or  forfeiture,  to  a  common  informer,  which  is 
regularly  pending,  a  subsequent  prosecution,  to  recover  the  same 
forfeiture,  shall  abate.  Morton  v.  Webb,  7  Vt.  123.  Ham.  N.  P. 
96.  CommonweaUh  v«  Churchill,  5  Mass.  174.  Commonwealth  v. 
Chene§f,  6  Mass.  349.  Commonwealth  v.  Howard,  13  Mass.  221. 
1  Bac.  Abr.  13,  14.    Gould's  PI.  283-^287. 

It  appears  by  the  pleadings,  that  the  payee,  at  the  commencement 
of  the  first  action,  was  the  owner  of  the  note,  and  that  the  assign- 
ment was  not  made  until  after  the  fisst  action  was  entered  in  court. 
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The  phintiir,  by  the  usignmeiit,  look  all  tlie  interest  ia  the  first 
actioD,  and  eoald  ha?e  prosecuted  it  to  judgment*  and  the  payee 
could  not  discharge  it.  It  was  an  abuse  of  legal  process  in  the 
plaintiflT,  to  harrass  and  vex  the  defendant  with  this  action.  Laa^ 
son  t.  Fletcher,  I  Yt  168.  Sirmg  v.  Strang,  %  Aik.  37S.  NeweU 
V.  Adams,  1  D.  Ch.  S46.  Parker  v.  KendeUl,  8  Yt.  540.  CWm- 
mings  et  al.  ▼.  FttlUtm,  IS  Yt.  434.  Skermaed  ?.  Frernds,  11  Yt.  904. 

Parier  for  phdntiff. 

The  identity  of  the  parties  in  the  two  suits  is  not  alleged ;  tet  the 
plea  shows  that  diey  are  not  the  same.  6  Dane^s  Abr.  713,  Art. 
11,  sect.  1. 

The  opinion  of  the  court  was  delirered  by 

RoTCE,  J.  Pleas  in  abatement  are  not  designed  to  try  a  <i«iestion 
of  title  to  the  thing  sought  to  be  reooTered,  but  merely  to  test  the 
form  and  regularity  of  proceeding.  It  is  e?en  said,  that,  for  the 
time  being,  they  impliedly  admit  the  plaintiff's  cause  of  action.  1 
8w.  Dig.  606.  And  for  the  reason,  that,  in  general,  their  object  ia 
not  to  contest  the  right  alleged,  but  to  embttrass  and  delay  the  trial 
of  it,  they  are  construed  strktly,  and  no  intendmemts  we  nMde  in 
their  fayor. 

The  pendency  of  another  appropriate  and  prior  action  for  the 
same  cause,  though  it  may  be  in  a  different  ooort,  is  a  proper  and 
sufficient  matter  to  be  pleaded  in  abatement  of  the  second  suit. 
And  if  there  is  no  priority  in  the  impeftration,  or  servioe,  of  the  , 
respective  writs,  it  has  been  holden  that  the  pendency  of  each  suit 
may  be  pleaded  in  abatement  of  the  other.  But  the  ground,  on 
which  pleas  of  this  sort  are  allowed,  is  not  so  nvncli  the  danger  of 
two  recoveries  for  the  same  cause  of  action,  as  the  apparent  vexa«- 
tion  and  oppression  of  instituting  two  suits,  when  one  would  answer 
every  just  purpose.  To  sustain  such  a  plea  it  is  therefore  essential, 
not  only  that  the  cause  of  action  be  the  same  in  both  suits,  but  that 
they  be  in  favor  of  the  same  plamtiff.  As  it-is  no  j^a  that  another 
action  for  the  same  cause  is  pending  against  a  stranger,  [Hob.  137,] 
so  neither  is  it  sufficient  that  sazh  an  action  is  pendmg  in  fafor  of 
another  party.    Saund.  PI.  d&  Ev.  119,  and  cases  there  cited.    And 
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to  this  efibct  are  all  the  precedents.  Saund.,  as  above  cited,  fi  Chit. 
PI.  467,  2  Sw.  Dig.  585,  1  Lil.  Ent.  2  fl^  3.  The  two  actions  in 
this  instance  were  in  favor  of  different  plaintiff,  each  claiming,  for 
angfat  that  appears,  in  bis  own  right;  and  it  was  quite  beyond  the 
legitimate  scope  of  a  plea  in  abatement,  to  determine  which  plaintiff 
had  the  better  title.  As  this  is  a  sufficient  ground  for  adjudging  the 
plea  bad,  we  have  no  occasion  to  examine  the  other  causes  of  de» 
murrer  which  are  assigned. 

Judgment  of  coanty  court  affirmed. 


Town  op  Braintree  v.  Town  op  Westpord,  Appellants. 

The  decision  in  Strafford  ▼.  Hartland^  2  Vt.  565,  b&s  the  same  force  and  au- 
thority under  the  Revised  Statutes,  that  it  possessed  under  the  statutes 
ander  wbi«h  the  decision  was  made. 

Under  the  Revised  Statutes  the  appeal  from  an  order  of  removal  of  a  pauper 
must  be  taken  to  the  term  of  the  county  court  next  succeeding  the  time 
when  notice  of  the  order  is  given  to  the  defendant  town,  as  required  by  tLe 
statute ;  and  if  not  so  taken,  the  settlement  of  the  pauper  becomes  oonoln- 
«¥ely  fixed  by  the  order. 

An  appeal  from  a  warrant  of  removal  of  a  pauper  cannot  be  allowed,  when 
the  order,  upon  which  the  warrant  issued,  has  been  acquiesced  in,  by 
neglecting  to  enter  an  appeal  from  it  at  the  term  required  by  statute,  and 
it  faafl  tbas  beqpme  bo  longer  open  to  litigation. 

Appeal  from  a  warrant  for  the  removal  of  certain  panpers. 

The  appeal  was  taken  to  the  December  Term,  1842,  of  Orange 
e«anty  oovrt,  and  at  t^at  term  the  fdaintiffii  appeared,  and  moved  to 
dismiss  the  appeal,  assigning,  as  cause,  that  the  wrder  ofrtnumdf, 
in  the  ease,  was  made  on  the  12th  day  of  May,  1842,  and  that  a 
trae  copy  of  the  order,  certified  and  attested  by  the  justices  making 
&e  same,  was  left  with  the  then  orerseer  of  the  poor  of  said  town 
of  Westford  ^'within  thirty  daya  next  after  the  making  of  the  order, 
to  wit,  on  the  30th  day  of  Hay,  1842,  and  long  before  a  term  of 
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this  court  holden  at  Chelsea,  within  and  for  the  county  of  Orange, 
on  the  third  Tuesday  of  June,  1843,  to  which  term  of  said  court  an 
appeal  in  this  case  might  and  should  have  been  taken,  as  said  pau- 
per was  not  removed  under  said  order  until  the  11th  day  of  June, 
1842."  To  this  motion  the  defendants  demurred.  The  county 
court  dismissed  the  appeal ;  to  which  decision  the  defendants  ex- 
cepted. 

L,  B.  Vilas  for  defendants. 

If  this  court  sustain  the  decision  of  the  county  court,  they  must, 
in  direct  terms,  repeal  the  statute.  Rev.  Statute,  page  103,  ^  8. 
The  statute  allows  an  appeal  from  the  warrant,  as  much  as  from  the 
order.  The  court  might  as  well  deny  the  one  as  the  other.  The 
defendants,  in  this  case,  were  not  aggrieved  by  the  order,  but  by 
the  warrant. 

But  we  contend  that  the  appeal  was  in  season  for  the  order  and 
warrant  The  case  o£  Strafford  v.  Hart  land,  2  Vt.  565,  was  de- 
cided under  the  statute  of  ]817.  The  court  say,  that,  under  the 
statute  of  1797,  the  appeal  should  be  taken  to  the  next  term  (ifter 
the  actual  removal :  the  Revised  Statutes  are  in  the  precise  words 
of  the  statute  of  1797,  and  do  not  contain  the  words  "next  after 
notice,"  which  are  found  in  the  statute  of  1817.  Hence  we  say 
that  this  case  is  an  authority  against  the  decision  of  the  County 
Court,  instead  of  being  in  its  favor. 

J.  P.  Kidder  for  plaintiffs. 

The\  order  having  been  served  in  May,  tha  appeal  should  have 
been  taken  to  the  June  Term  of  1842 ; — and  it  having  been  neg- 
lected until  the  Dec.  Term  of  the  same  year,  the  court  did  not  err 
in  dismissing  the  appeal.  Rev.  St.,  ch.  16,  ^  8.  The  fixing  the 
pauper  on  the  defendants  by  an  order  of  removal  and  notice  is  a 
sufficient  aggrievance  to  entitle  them  to  an  appeal.  Strafford  v. 
Hartland,  2  Vt.  565,  and  cases  there  cited.  The  same  phraseology, 
''  order,  or  warrant,  of  removal,"  in  the  repealed  statute,  under 
«rhich  the  decision  in  Strafford  v.  Hartland,  was  made  (SI.  Stat. 
971,  §  6,)  is  in  the  Revised  Statute,  which  governs  this  case. 
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The  opinion  pf  the  court  was  delifered  by 

RoTCB,  J.  The  question  now  presented  is  the  same  which  was 
decided  in  Strafford  t.  Hartlimd,  2  Vt.  565.  That  case  must, 
consequently,  govern  the  present,  unless  the  question  has  since  be- 
come affected  by  a  change  of  statutes. 

Prior  to  the  act  of  1817  it  was  not  contemplated  that  an  appeal 
would  be  taken  until  after  an  actual  remoral  of  the  pauper,  as  no 
means  were  then  provided  for  giving  notice  to  the  defendant  town, 
except  by  executing  the  warrant  of  removal.  Accordingly  the  act 
of  1797,  in  authorising  an  appeal  "to  the  county  court,  next  to  be 
holden  "  &c.,  was  always  understood  to  mean  the  term  of  the  court 
next  after  the  removal  was  actually  made.  The  additional  act  of 
1817  directed  that  all  appeals  from  orders  of  removal  should  be  ta- 
ken to  the  Supreme  court,  and  to  the  term  thereof  to  be  holden  in 
the  same  county  "  next  after  notice  of  said  order  shall  be  given  to 
the  adverse  party."  It  was  also  required,  by  a  subsequent  section 
of  the  act,  that  an  attested  copy  of  the  order  of  removal  should  be 
left  with  some  overseer  of  the  town,  to  which  the  removal  was  or-^ 
dered,  within  thirty  days  after  the  making  of  such  order.  By  the 
judiciary  act  of  1824  the  county  courts  were  again  invested  with 
appellate  jurisdiction  in  all  pauper  cases.  The  case  then  arose, 
which  has  been  referred  to^^  The  facts  were  precisely  similar  to 
thoee  in  the  present  case,  and  it  was  decided,  upon  full  argument 
and  consideration,  that  the>appeal  could  not  be  sustained. 

It  will  be  borne  in  mind  that  the  act  of  1817  spoke  only  of  an  ap- 
peal from  the  order  of  removal ;  so  that,  had  the  right  existed  to 
appeal  from  the  warrant  of  removal  alone,  that  right  was  not  af- 
fected by  the  act,  and  such  an  appeal  might  still  have  been  taken 
to  the  county  court.  And  the  same  right  must  have  continued,  af- 
ter the  entire  appellate  jurisdiction  was  restored  to  the  county 
courts  by  the  act  of  1824.  But  all  this  is  fully  denied  in  the  case 
cited,  by  which  it  was  settled,  that,  as  the  statutes  then  stood,  the 
settlement  of  the  pauper  was  conclusively  fixed  by  the  order  of  re- 
moval, when  that  had  been  notified  to  the  defendant  town  according 
to  the  statute,  and  no  appeal  had  been  taken  as  therein  limited ; 
and  that  no  right  was  given  to  appeal  from  the  warrant  of  removal, 
after  the  order  had  thus  become  final  and  unalterable. 
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That  determination  was  manifestly  in  accordance  with  principle 
and  analogy.  The  legitimate  purpose  of  an  appeal  is  to  revise 
some  decision  of  the  inferior  tribunal,  and  not  merely  to  <^rect 
abuses  in  the  execution' of  their  sentence,  or  judgment.  It  is  true, 
that,  when  the  appeal  has  been  taken  in  season  to  try  the  validity  of 
the  order,  such  subsequent  irregularities  have  been  examined  up- 
on a  motion  to  quash,  as  in  Bamet  v.  Conanrdy  4  Vt.  564.  But  this 
does  not  prove  that  they  ever  constitute,  of  themselves,  a  sufficient 
ground  of  appeal.  It  is  otherwise  with  those  which  precede  the 
order,  since  they  tend  to  impeach  its  validity. 

Such  being  the  settled  constructipn  under  the  former  statutes,  it 
is  clear  that  no  change  has  been  effected  by  the  late  Revision.  The 
8th  section  of  the  present  statute  enacts,  like  that  of  1797,  "  That» 
if  any  overseer  shall  think  himself  aggrieved  by  any  order,  or  war- 
rant, of  removal,  he  may  appeal  therefrom,"  &.c.  And  the  1 1th  sec- 
tion requires  a  copy  of  the  order  to  be  left,  as  directed  by  the  act 
of  1817.  The  term  of  the  court,  to  which  the  appeal  roust  be 
taken,  is  at  present  only  designated,  as  in  the  act  of  1797,  by  the 
word  *'  next,''  which  is  not  made  expressly  to  refer  to  the  time  of 
giving  notice  of  the  order,  as  it  was  by  the  act  of  1817.  But  since 
we  are  neither  to  tVeat  the  requirement  in  the  11th  section  as  use- 
less and  nugatcH'y,  nor  to  suppose  that  two  opportunities  for  taking 
an  appeal  in  the  same  case  were  intended  to  be  given,  the  word 
'*next'*  must  here  be  understood  with. the  same  reference  which 
was  expressed  in  the  act  of  1817.  The  decision  in  Sirqfard  v. 
Hartlandi  has,  therefore,  the  same  force  and  authority  under  the 
present  statute,  that  it  possessed  under  those  which  were  superseded 
by  it.  The  conclusion  is,  that  the  appeal  in  this  instance,  being 
from  the  warrant  of  removal,  when  the  previous  order  was  no  longer 
open  to  litigation,  was  unauthorised  by  law,  and  was  properly  dis* 
missed. 

Judgment  affirmed. 


CASES 

ARGUBD  AND   DETERBlINED 

IN  THE 

SUPREME   COURT 

OF  THE 

STATE  OF  VERMONT, 

FOR  THE 

COUNTY  OF  CHITTENDEN. 
January  Term,  1845. 


PRESENT. 

Hon,  STEPHEN  ROYCE, 

How.  ISAAC  F.  REDFIELD,  U.„„,,,  •  ^^,. 
How.  MILO  L.  BENNETT,  >A""tant  Judois. 
Hon.  WILLIAM  HEBARD, 


} 


State  v.  John  Butler. 


The  omiflflioD  by  the  clerk  of  the  court  to  enter  upon  an  indictment  the  min^* 
-  ate  required  bj  statute  of  the  "true  day,  month  and  year  when  the  iame 
was  exhibited"  is  matter  of  abatement  only,  and,* unless  taken  advantage 
of  by  the  respondent  before  the  plea  of  the  general  issue,  must  be  consid-  ' 
ered  as  waived. 

And  it  would  seem  that  such  minute  would  be  sufficient,  if  made  by  the  clerk, 
onder  the  direction  of  the  court,  at  any  time  during  the  term  at  which  the 
inilietmeDt  is  exhibited.  ' 

An  indictment,  charging  one  as  accessory  after  the  fact,  under  the  11th  sec- 
tion of  chapter  102  of  the  Revised  Statutes,  must  allege  that  the  respondent 
did  not  stand  in  any  of  those  relations  to  the  principal  offender,  which  are 
excepted  from  the  operation  of  the  statute  in  the  enacting  elanse. 
19 
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But,  Per  Redfield,  J.,  if  ihe  matter  of  ezfteption  be  contained  in  a  separate 
'  section  of  the  atatute,  or  in  a  proviso,  or  exception,  distinct  from  tbe  enact- 
ing clause,  the  foot  that  tbe  respondent  is  witbia  the  exception  is  matter  of 
defence  merely,  and  tbe  contrary  need  not  be  alleged  in  tbe  indictment. 

Under  tbe  Revised  Statutes  of  this  slate  the  principal  offender  and  tbe  accee- 
eory  may  be  indicted  together;  but  qvmre^  whether  it  is  competent  to 
charge  one  ns  accessory,  both  before  and  tifler  the  fact,  in  tbe  same  indict- 
ment with  the  principal,  and  in  tbe  same  count. 

But  in  this  case  that  portion  of  the  indictment,  which  attempted  to  charge 
tbe  accessory  with  being  such  after  thefaetj  being  defectiTe,  was  treated  as 
surplusage^  and  the  indictment  treated  as  one  against  tbe  principal  and  an 
accessory  before  the  fact ^  and  therefore  sufficient. 

Indictment  for  being  accessory  to  the  stealing  of  a  quantity  of 
wool. 

The  indictment,  in  the  form  of  three  distinct  counts,  each  having 
a  formal  commencement  and  conclusion,  alleged,  first,  that  Joseph 
King  and  Nelson  Butler  feloniously  stole,  took,  and  carried  away 
one  hundred  pounds  of  wool, — secondly,  that  the  respondent,  "be- 
'  fore  the  aforesaid  one  hundred  pounds  of  wool  was  feloniously 
'stolen,  taken  and  carried  away  by  the  said  Joseph  King  and  Nel* 
'  son  Butler,  as  aforesaid,  with  force  and  arms,  &c.,  did  counsel, 
'  hire  and  procure  the  .snid  Joseph  King  and  Nelson  Butler  feloni- 
'  ously  to  steal,  take  and  carry  away  the  aforesaid  one  hundred 
'  pounds  of  wool," — and  thirdly,   that  the  respondent,  "  after  the 

•  aforesaid  one  hundred  pounds  was  feloniously  stolen,  taken  and 
'carried  away  by  the  said  Joseph  King  and  Nelson  Butler,  as  afore- 

*  said,  with  force  and  arms,  &c.,  feloniously  did  harbor,  conceal, 
'  maintain  and  assist  the  said  Joseph  King  and  Nelson  Butler,  he, 
"the  said  John  Butler  then  and  there  knowing  that  the  said  John 
'King  and  Nelson  Butler  had,  on  &c.,  feloniously  stolen,  taken 
'  and  carried  away  the  aforesaid  one  hundred  pounds  of  wool,  as 
'  aforesaid,  &c.,  with  intent  that  the  said  John  King  and  Nelson 
'  Butler  should  escape  and  avoid  detection,  arrest,  trial  and  punish- 
'  ment,  contrary  "  &c.  The  indictment  also  alleged  the  same  facts, 
in  precisely  the  same  form,  in  reference  to  the  stealing  of  one  hun- 
dred and  seventy  pounds  of  wool. 

At  the  term  at  which  the  indictment  was  presented,  and  after 
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the  respondent  Imd  been  arraigned  and  had  pleaded  not  guilty,  and 
after  the  jary  had  been  impanneiied  and  sworn  to  try  the  case,  bat 
before  any  evidence  had  been  given  to  the  jury,  the  respondent 
moved  the  coart  to  dismiss  the  indictment,  assigning  as  cause  that 
no  miante  had  been  made  upon  the  indictment,  by  the  clerk,  of  the 
true  day,  month  and  year  when  the  indictment  was  exhibited  to 
the  coHrt.  Whereupon  the  clerk,  by  the  permission  of  the  court, 
and  while  the  motion  to  dismiss  was  pending  made  a  minute,  in  the 
form  required  by  statute,  and  the  court  thereupon  overruled  the 
motion  to  dismiss,  and  directed  the  trial  to  proceed. 

After  a  verdict  of  guilty  had  been  returned,  and  before  sentence, 
the  respondent  filed  a  motion  in  arrest,  for  the  insufficiency  of  the 
isdictment, — which  motion  the  court  also  overruled.  Exceptions 
by  respondent. 

2>.  A.  Smcdhy  and  C,  D.  Kasson  for  respondent. 

1.  The  two  counts,  charging  the  respondent  as  an  accessory 
•after  the  fact,  are  bad.  Sect.-  1 1  of  ch^.  103  t>f  the  Revised  Stat- 
utes, under  which  these  counts  are  frnmed,  expressly  excepts  from 
its  operation  ''  aU  persons  standing  in  the  rdaiion  of  parent,  or  child, 
brother,"  &c.,  to  the  principal.  The  count  should  allege  that  the 
respondent  is  such  a  person  ns  can  commit  the  crime.  It  is  well 
settled,  that,  where  the  exemption  is  made  in  a  stntutc  by  wny  of 
exception,  and  not  by  a  proviso,  thnt  the  pleading  must  allege  that  it 
is  not  one  of  the  excepted  cases  ;  whereas  in  the  case  of  a  proviso 
that  need  not  be  dkged,  but  the  party  must  take  advantage  of  it  in 
his  defence.  Rex  ▼.  Jukes,  8  T.  R.  544;  2  Hawk.  C.  P.,  c.  25, 
sect  113.     Chit.  Cr.  Lftw  204--5. 

2.  The  indictment  is  multifarious,  both  as  to  parties  and  crimes. 
King  and  Nelson  Butler  are  charged  with  larceny  in  distinct,  inde- 
pendent, counts,  upon  which  they  may  be  arraigned  and  convicted 
independent  of  John  Butler.  Then  John  Butler  is  charged,  in  dis« 
tinct  and  independent  counts,  with  still,  a  different  and  substantive 
offence.  As  to  the  proper  form  of  indictment  in  such  a  case,  see 
Arch.  Cr.  PI.  &  Ev.  444  et  seq.    Chit.  Cr.  Law  224-5. 

3.  The  counts  charge  no  offence  to  have  been  committed  by 
4he  principal    There  are  six  counts,  each  having  a  proper  begin- 
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niog  and  conclusion.  If  we  lay  out  of  the  caae  the  two  counts  dis- 
tinct as  to  the  principals,  it  leaves  no  cjiarge  of  an  offence  as  to  them 
in  the  counts  against  John  Butler.  Chit.  Cr.  Law  204-6,  224-6, 
272-4.  Nor  are  there  any  sufficient  allegations  in  the  other  four 
counts  to  make  the  two  counts  against  the  principals  a  part  of  the 
other  four  counts.  The  only  words  used,  having  any  allusion  to  the 
first  two  counts,  are  *'as  qforefoid"  But  this,  we  suppose,  it  is  well 
settled,  can  only  refer  to  what  is  said  before  in  the  same  eountf  and, 
unless  some  other  phrase  is  used,  matter  ia  one  count  cannot  be 
adapted  into  another. 

4.  The  motion  to  dismiss  ought  to  hare  been  sustained.  Rev. 
St.,  c.  58,  ^§8, 10. 

Israel  P.  Richardson,  state's  attorney. 

1.  The  motion  to  dismiss  the  prosecution  is  in  the  nature  of  a 
dilatory  plea,  and  should  have  been  pleaded  before  the  general 
issue; — ^the  rules  of  pleading  are  to  be  observed  as  much  in  crim- 
inal cases  as  in  civil  actions.  The  statute  of  1797,  upon  this  sub- 
ject, declared  the  proceeding  to  be  void,  when  a  minute  of  the  day, 
month  and  year  was  not  made  on  the  bill,  &c.  This  continued  to 
be  the  law  until  the  revision  of  the  statute  in  1830.  But  even  under 
the  law  of  1797  the  accused  could  waive  any  such  defect,  if  he 
pleased ;  and  if  he  did  so  by  an  express  waiver  on  the  reoord,  or  by 
an  implied  one  of  going  to  trial  and  suffering  a  conviction  and 
judgment,  it  was  always  supposed  that  the  objection  came  too  late 
after  sentence,  though  the  statute  declared  the  whole  to  be  void. 

2.  The  making  of  the  minute  by  the  clerk  is  a  ministerial  aot, 
and  may  be  done  at  any  time ;  and  in  this  case  it  was  done,— 'Which 
was  a  substantial  compliance  with  the  statute.  1  Chit.  Cr.  Law 
274,  614,  nc4e  Y.    1  Sauod.  R.  249.    1  Str.  Id6. 

3.  As  to  the  motion  in  arrest ; — The  principal  and  aceeasory 
may  be  joined  in  the  same  indictment,*  and  be  put  on  trial  at  the 

'same  time.  Rev.  St  e.  102,  §  9.  2  Hawk.  P.  C.  456,  §  47,  md 
notes.  2  Ih.  323.  The  precedents  are,  that  there  is  one  count  fiir 
each  several  offisnce  against  the  principal,  and  also  agidnst  the 
accessory,  in  the  same  indictment.  See  2  Chit.  Cr.  Law  6,  and  1 
lb.  224 
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The  opiaion  of  the  court  was  delivered  by 

Reofield,  J.  The  motion  to  diflmiss  was  correctly  overruled 
for  two  reasons.  1.  The  statute  provides,  in  termsi  that,  if  the 
proper  minute  shall  not  be  made,  the  proceeding- '' shall,  on  motion, 
be  dismissed  ;" — not  that  it  shall  be  void,  but  shall,  on  motion,  be 
dismissed, — thus  making  it  matter  of  abatement,  except  as  to  the 
ibrm  of  raising  the  question,  which  need  not  be  by  formal  plea,  but 
may  be  by  motion.  But  it  does,  in  other  respects,  partake  of  the 
nature  of  a  plea  in  abatement,  and,  unless  pleaded  before  the  plea 
of  the  general  issue,  must  be  considered  as  waived.  Such  was  the 
decision  of  this  court  in  regard  to  the  minute  upon  writs  sued  out 
to  recover  penalties,  which  is  provided  for  in  the  very  same  section, 
and  with  precisely  the  same  words,  as  in  case  of  an  indictment. 
2.  We  do  not  perceive  but  there  must  be  some  time  allowed  for  the 
making  of  this  minute, — and  we  are  not  prepared,  at  this  time  to 
say  that  this  court  could  adjudge  this  minute  so  informal  as  to  time, 
as  to  be  of  no  validity.  But  it  is  not  necessary  to  spend  mqch  time 
upon  this  point. 

In  regard  to  the  sufficiency  of  the  indictment,  the  counts,  which 
charge  the  respondent  as  accessory  after  the  fact,  cannot  be  main* 
tained.  This  must  be  considered  an  indictment  under  the  statute. 
As  the  statute  has  modified  the  common  law  offence,  it  must  be 
considered  as,  thus  far  at  least,  having  superseded  it.  And  viewed 
as  an  indictment  under  the  statute  alone,  it  is  impossible  to  sustain 
it.  For  the  statute,  in  the  body  of  the  enacting  clause,  provides 
that  the  persons  to  be  guilty  of  the  offence  shall  not  stand  in  cer- 
tain specified  relations  to  the  principal  offender,'— that  is,  "  Every 
person  not  standing  in  the  relation  of  husband  and  wife,  parent,  or 
grand  parent,  child,  or  grand  child,  brother,  or  sister,  to  an  of- 
fender." It  is  not  evir^f  person,  but  only  those  not  standing  in 
these  relations ;  so  that  the  quality  is  as  necessary  to  be  alleged  in 
the  indictment,  as  if  the  persons  had  been  required  to  be  of  a  good 
age,  in  order  to  be  guilty  of  the  offence ;  and  in  such  cases  the  al- 
legation of  the  qualittf,  required  in  the  person  to  commit  the  of- 
fence, must  always  be  found  in  the  indictment. 

Where  the  exception  is  in  a  separate  section  of  the  statute,  or  in 
a  proviso,  or  exception  distinct  from  the  enacting  clause,  it  has  al- 
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ways  been  esteemed  matter  of  defence,  and  that  it  need  not  be  al- 
leged in  the  indictment ;  but  if  the  esception  was  contained  in  the 
body  of  the  enacting  clause,  it  was  in  the  nature  of  a  condition  pre- 
cedent and  must  be  alleged  in  pleading.  Arch.  Cr.  P).  29.  Spiers 
V.  Parker,  I  T.  R.  137.  The  King  v.  Praiten,  6  T.  R.  569. 
The  King  ▼.  Stone,  1  East  639.  The  King  t.  Eamshaw,  15 
East  456.  In  the  case  of  The  King  v.  Sione,  the  court  seem  to 
have  been  equally  divided  upon  the  question  whether  it  is  incum- 
bent upon  the  prosecutor  to  prove  such  negative  exception.  But, 
upon  general  principles,  it  would  seem  to  be  as  necessary  to  give 
some  proof  of  the  exception,  whether  affirmative,  or  negative,  as  to 
4dlege  it.  And  one  can  hardly  forbear  a  smile  at  the  simplicity  of 
Mr.  Justice  Le  Blanc,  in  the  last  case,  who,  (  when  pushed  by  the 
argument  of  Lord  Kenton  of  the  absurdity  of  requiring  the  allega- 
tion and  dispensing  with  the  proof,)  supposes  the  allegation  might 
be  o(some  service  to  the  defendant,  in  apprizing  him  of  what  "proof 
he  must  come  prepared  with  "  in  order  to  make  his  defence  availa- 
ble. The  rule,  as  laid  down  in  Rex  v.  Rogers,  2  Campb.  654^ 
•seems  to  require  the  proof  to  support  the  allegation. 

The  remaining  question  raised,  in  regard  to  the  sufficiency  of  the 
counts  charging  the  respondent  as  accessory  before  the  fact,  it  is 
difficult  to  determine  satisfactorily.  If  these  counts.are  to  be  con- 
fijdered  as  charging  th^  principals  and  accessories  ail  together,  it 
may  be  well  enough ;  but  it  seems  questionable  whether  the  prece- 
dents will  justify  charging  the  principal  and  accessories  both  before 
and  after  the  fact  in  the  same  count.  This  seems  to  me  to  be  an 
indictment  in  two  counts,  in  each  of  which  the  principals  are 
charged  in  due  form,  and  then  the  respondent  is  first  charged  as 
accessory  before  the  fact,  and  then  as  accessory  after  the  fact.*  I 
cannot  say  that,  in  principle,  there  is  any  very  great  objection  to 
this  course ;  but  in  practice,  I  apprehend*,  it  has  not  been  usual  to 
'do  more  than  to  indict  the  principal  and  the  accessory  either  before 


*The  counsel  on  the  part  of  tlie  state,  even,  do  not  agree  in  regard  to  the 
•number  of  counts, —one  calling  it  two  counts,  and  tbe  other  four,  while  the 
tfoansel  for  the  respondent  call  it  an  indictment  in  six  counts,    Redfield,  J. 
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or  after  the  fact  in  the  same  count, — and  generally,  not  more  than 
this  is  foand  in  one  indictment. 

Bat,  at  all  events,  as  the  attempt  to  charge  the  respondent  as  ac- 
cessor j  after  the  fact  is  defective,  as  we  have  seen,  for  another  rea- 
son, it  may  he  rejected  as  surplusage,  and  the  indictment  will  then 
stand  good  against  the  principals  and  the  respondent,  as  accessory 
hefore  the  fact, — which  is  the  most  common  mode  of  indictment, 
in  such  case  at  common  law.  In  this  state,  by  statute,  the  acces- 
sory, either  before  or  after  the  fact,  may  be  indicted,  convicted  and 
punished  "  either  with  the  principal  offender,  or  after  his  convic- 
tion," (which  was  the  case  at  common  law,)  ''or  he  may  be  prose- 
cuted and  convicted  of  a  substantive  offence,  whether  the  principal 
offender  shall  or  shall  not  have  been  convicted,"  6lc. 

The  respondent's  bonds  being  called  out,  no  formal  judgment 
was  entered  upon  the  record. 


State  v.  Jonathan  Wilkins. 

The  exprenion,  in  an  indictment  for  passing  a  counterfeit  bank  bill,  that  the 
bill  *«  was  made  in  imitation  of,  and  did  then  and  there  purport  to  be,  a 
bank  note,  for  the  sum  of  five  doJlars,  issued  by  the  President,  Directors 
and  Company  of  the  fiank  of  Cumberland,  by  and  under  the  authority  of 
the  Legislature  of  the  State  of  Maine,  one  of  the  United  States  of  Amer- 
ica,** is  a  sufficient  averment  of  the  existence  of  such  bank,  and  that  it  is 
an  Incorporated  institution. 

Tbe  words  **  hank  hill "  and  **  promissory  note"  in  the  fourth  section  of  the 
statnte,— Rer.  St.  e.96,  $  4,— which  provides  against  the  offence  of  passing 
coanterfeit  hank  bills,  are  synonymous ;  so  the  words  **  bank  note  "  have 
the  same  signification ;  and  an  indictment,  which  charges  a  respondent 
with  having  uttered  a  counterfeit "  franft  aolr,"  is  sufficient,  within  that 
section. 
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Uoder  the  fourth  section  of  chapter  96  of  the  Revised  Statutes,  the  vtteringy 
passing  aod  giving  in  payment  a  counterfeit  hank  bill  are  distinct  offen- 
ces; and  ah  indictment  for  lUtering  find  passing  such  hilt,  aTerring  the 
knowledge  of  the  respondent  that  the  bill  was  counterfeit,  is  sufficient, 
though  it  do  not  allege  that  the  respondent  uttered  and  passed  it  as  a  true 

^    bUl. 

The  allegation,  in  an  indictment  for  passing  a  counterfeit  bank  bill,  that  the 
bill  passed  "  was  made  in  imitation  of,  and  did  then  and  there  purport  to 
be,  a  bank  note  for  the  sum  of  five  dollars,  issued  by  the  President,  Direc- 
tors and  Company  of  the  Bank  of  Cumberland,  by  and  under  the  authority 
of  the  Legislature  of  the  State  of  Maine,"  is  merely  an  allegation  that  the 
bill  was  fictitious,  and  is  not  an  attempt  to  set  forth  the  bill  according  to  its 
legal  effect  and  purporty  in  such  way  as  to  lay  the  foundation  for  a  variance 
between  the  allegation  and  the  terms  of  the  bill. 

It  is  discretionary  with  the  Supreme  Court,  after  they  have  adjudged  an  In- 
dictment sufficient  upon  demurrer,  allow  the  respondent  to  plead  anew» 
and  remand  the  case  to  the  county  court  for  trial,  or  not. 

Indictment  in  four  counts,  the  first  and  third  of  which  were  for 
uttering,  passing  and  giving  in  payment  counterfeit  bank  bills,  and 
the  second  and  fourth  for  having  in  possession  such  bank  bills  with 
intent  to  pass  them.      » 

The  first  count  alleged  that  the  reispondent  *'  wittingly,  deceit- 
'  fully  and  unlawfully  did  utter,  pass  and  give  in  payment  to  one 
'  Elisha  W.  Fairbanks,  of  Mendon  in  the  State  of  Vermont,  one 
'  certain  false,  forged  and  counterfeited  bank  note,  which  said  note 
'  was  made  in  imitation  of,  and  did  then  and  there  purport  to  be,  a 
'  bank  note  for  the  sum  of  five  dollars,  issued  by  the  President,  Di- 
'  rectors  and  Company  of  the  Bank  of  Cumberland,  by  and  under 
'  the  authority  of  the  Legislature  of  the  State  of  Maine,  one  of  the 
'  United  States  of  America,  made  payable  to  S.  Beare,  or  bearer, 
'  on  demand,  numbered  two  hundred  and  seventy  four,  and  dated 
'  the  first  day  of  September  in  the  year  of  our  Lord  one  thousand 
'  eight  hundred  and  thirty  five,  with  the  name  of  S.  E.  Crocker 
'  thereto  subscribed  as  President  of  said  bank,  and  the  name  of  C. 
'  C.  Tobie  countersigned  thereon  as  Cashier  of  said  bank,  and  was 
'  in  the  words  and  figures  following,  that  is  to  say, 


JANUARY  TERM,  184&  Ktd 

State  9.  WilkiM. 

"  The  State  No.  374  of  Maito6. 

^  Tfte  President,  Directors  and  Company  of  (he  Bank  o^  Ciiikl*^ 
•*  berland  promise  to  pay  Fire  Dollars  to  S.  fiea^e,  oi*  beafer,  on 
*'  demand. 

Pmrdand,  Ist  Sept.  1835. 

"  C.  C.  Tobie,  Cash'r.  8.  B.  Crookcr,  Pree't," 

'  He,  the  md  Wilkins,  then  and  th6)re  well  knowing  the  adid  nole  to 
'  be  false,  forged  and  eounterfeited,  as  aforesaid',  With  itttent  to 
'defraud  the  said  Elisha  W.  Fairbanka,  contrary/^  &c.  Those 
puts  of  the  other  coonts  on  which  any  question  aroee  were  snbsttn- 
tt^ly  the  same  with  the  eonnt  abo^e  set  forth. 

The  respondent  demurred  to  the  hidictnient,  and  the  eonnty 
court  adjadged  the  indictment  sufficient;  to  whicb  decision  the 
respondent  excepted. 

Ifyde  if  Peck  for  respondent. 

To  bring  tiie  offence  within  the  statute,  all  the  fiicte  must  be 
directly  and  positively  alleged,  which  constitule  the  crime,  and 
which  it  would  be  necessary  to  prove. 

1«  There  is  no  allegation  of  the  existence  of  the  bank.  The 
avermeoty  that  the  note  **did  then  and  there  pttrpert  tobe  m  bank  note 
'far  the  sum  of  Jive  dollars^  issued  by  th6  President^  Directors  and 
'  Company  of  the  bank  of  Cumberland^  by  and  under  the  authoHiy 
'  of  the  legislature  of  the  State  of  Maine/'  is  an  allegation  of  the 
purpart  of  the  bill,  and  not  of  the  actual  existence^  or  incorporation, 
of  the  bank  by  or  under  such  authority.  If  the  averment  wiH  bear 
the  other  construction,  it  is  bad,  as  the  existence  of  the  bank  is 
there  alleged  only  by  way  of  recital.  Passing  bills  upon  a  fictitious 
bank,  having  no  existence,  might  be  a  misdemeanor,  but  not  within 
the  statute ;  hence  proof  of  the  existence  of  the  bank  is  always 
given  on  trial.  As  Uie  incorporation  of  a  bank  is  not  a  public  bat 
a  private  act,  it  must  be  pleaded  and  proved,— and  most  clearly  in 
case  of  a  bank  under  a  foreign  jurisdiction* 

2.    If,  upon  general  principles,  the  existence  of  the  bank  need 

not  be  alleged,  yet  the  indictment  is  bad^    The  statute  (eh.  06,  §^ 

3  and  4,  p^  484)  extends  only  to  banks  *'  incorporated  by  the  Con-^ 

*  gross  of  the  Umttd  States,  or  by  the  legi^aiufe  of  any  state  or 

20 
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'  territory  of  the  United  States"  The  court  cannot  take  judicial 
notice  that  the  Cumberland  Bank  was  incorporated  by  such  author^ 
ity ;  hence  it  should  have  been  averred. 

3.  It  is  not  alleged  that  the  bill  was  passed  as  true.  The  very 
essence  of  the  crime  is  the  passing  a  false,  or  forged,  instrument  as 
genuine,  or  giving  in  payment  the  false  as  true.  This  defect  is  not 
cured  by  the  words  ''  wittingly, "  '*  wilfully,  "  "  andwiih  intent  to 
defraud.'*  "Wittingly  signifies  knowingly,  unlawfully,  without 
atithority ;  and  as  to  the  words  deceitfully  and  with  the  intent  to 
defraud,  the  deceit,  or  fraud,  might  consist  in  something  other  than 
passing  the  instrument  as  true.  These  general  words  in  pleading 
are  inoperative,  except  to  show  an  intent,  which  must  be  based  on 
facts  previously  alleged. 

4.  The  purpcHt  and  tenor  of  the  instrument,  as  alleged,  do  not 
agree.  It  is  alleged  that  the  bill  purports  to  be  issued  by  and  under 
the  authority  of  the  legislature  of  the  State  of  Maine.  The  words — 
'*  The  State  of  Maine,''  in  the  tenor,  indicate  only  the  place  of 
execution,  and  imply  no  authority  from  the  State  of  Maine.  This 
defect  is  fatal. 

5.  The  crime  created  by  the  statute  is  the  uttering,  passing,  or 
giving  in  payment,  any  ''  bank  bill  or  promissory  note ;"  the  indict- 
ment is  for  uttering  and  giving  in  payment  a  "  bank  note.**  The 
words  of  the  statute  in  the  description  of  the  subject  matter  must 
be  followed.  1  Ha^220.  Rex  v.  Davis,  Leach  55.  Rex  v.  Tur- 
ner, 1  Mood.  C.  C.  299.  Rex  v.  Compton,  7  C.  &.  P.  199,  [32  E. 
C.  L.  409.]    2  East  P.  C.  601-2. 

Israel  P.  Richardson,  state's  attorney. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  county  court,  upon  a  demurrer  to  tfaiff  in- 
dictment, held  it  sufficient ;  and  the  case  comes  before  this  court 
upon  exceptions  to  such  decision. 

The  demurrant  insists,  that  the  indictment  is  bad  for  sundry  rear 
sons.  It  is  said,  that  there  is  no  allegation  in  it  of  the  existence  of 
the  bank.  If  this  was  so,  the  objection  would  have  been  well  ta- 
ken.   The  allegation  is,  that  the  respondent  did  pass,  6lc.,  one 
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certain  false,  forged  and  coanterfeit  bank  note,  which  said  note  was 
made  in  iwntation  of,  and  did  purport  to  be,  a  bank  note,  issued  by 
the  President,  Directors  &,  Co.  of  the  Bank  of 'Cumberland  by  and 
under  the  authority  of  the  Legislature  of  the  State  of  Maine,  one  of 
the  United  States  of  America.  The  statute  of  1816,  Slade's  Ed. 
261,  provides,  that,  if  any  person  shall  counterfeit,  &c.,  any  btll, 
or  note,  issued  by  the  President,  Directors  &  Co.  of  the  Bank  of 
the  United  States,  or  by  the  Directors  of  any  other  bank,  by  or 
mnder  the  legislature  of  any  of  the  United  States  of  America,  he 
shaU,  on  conviction,  be  confined,  6lc.  In  the  Revised  Statutes, 
p.  434,  the  form  of  the  expression  is  somewhat  changed,  and  pro- 
kibits  the  counterfeiting  any  btmk  bill  or  promissory  note,  issued 
by  any  banking  company,  incorporated  by  the  Congress  of  the  Uni- 
ted States,  or  by  the  legislature  of  any  State  or  Territory  of  the 
United  States.  No  doubt,  under  the  Revised  Statutes,  the  Bank 
must  be  an  incorporated  institution,  and  it  must,  in  substance,  be 
0o  alleged  in  the  indictment.  So  I  conceive,  that,  under  the  stat- 
ute of  1818,  the  bill  must  have  been  counterfeited  upon  an  incor- 
porated institution,  and  that  the  Revised  Statutes  were  not  de- 
ttgned  to  introduce  any  new  rule.  The  expressions,  a  Bank  note, 
or  biU^  issued  by  and  under  the  authority  of  the  Legislature  of  one 
of  the  United  States  of  America,  imply,  by  necessary  implication^ 
that  it  was  issued  by  an  incorporated  institution,  and  consequently 
•ucfa  an  averment  in  an  indictment  must  foe  held  sufficient.  This 
indictment  is  conformable  to  the  precedent  furnished  by  Judge 
Aikens,  in  his  book  of  forms,  a«  applicable  to  the  statute  of  1818, 
and  which,  I  believe,  was  introduced  into  general  use.  If  the  Re- 
vised Statutes  introduced,  in  this  particular,  no  new  rule  of  law, 
then  an  indictment  under  the  old  statute  would  be  good  under  the 
Revised  Statutes. 

It  is  said,  that,  as  the  indictment  charges  the  offence  to  consist 
in  uttering  and  giving  in  payment  a  certain  counterfeit  bank  note,  and 
as  the  statute  creating  the  offence  makes  it  to  consist  in  uttering 
and  giving  in  payment  any  counterfeit  bank  bill  or  promissory  note, 
the  offence  in  the  statute  is  not  well  described  in  the  indictment. 
The  words  of  the  statute,  in  the  description  of  the  subject  matter  of 
the  offence^  must  be  substantially  followed,  it  is  true,  and  the  of- 
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fin^ce  be  brought  within  all  the  material  words  of  it  We  think 
thai  the  words  bank  bill  or  promissory  note,  as  used  in  the  stat- 
ute, are  synonymous.  The  words  used  in  the  indictment,  bank  natty 
ajre  also  synonymous  with  bank[bill.  Bank  note,  bank  bill,  and 
promissory  note,  issued  by  the  directors  of  a  bank  incorporated  bj 
and  under  the  legislature  of  this  state,  mean  the  same  thing*  The 
expression,  bank  bill  or  promissory  note,  in  the  statute,  is  an  evident 
tautology ;  and  had  the  term,  or  bank  note,  been  also  added,  it 
would,  none  the  less,  have  been  a  tautology.  See  Broum  f.  Comr 
monwealth,  in  error,  6  Mass.  59,  and  also  Commonwealth  v.  Carey, 
8  Pick.  47. 

It  is  farther  objected  to  this  indictment,  that  it  is  not  alleged  that 
the  bill  was  passed  as  a  true  bilL  In  an  indictment  upon  a  penal 
statute  the  prosecutor  must  set  forth  every  fact,  that  is  necessary 
to  bring  the  case  within  the  statute.  The  indictment  in  this  case 
has  four  counts ;  the  1st  and  3rd  are  for  uttering,  passing  and  giv^ 
ing  in  payment.  The  3nd  and  4th  are  for  having  in  possession 
counterfeit  bills  with  an  intention  to  utter,  pass  and  give  in  payment. 
The  statute  of  15  Geo.  II  provided,  that,  if  a  person  should  utter,  or 
tender  in  payment,  any  false  or  counterfeit  money,  knowing  the 
same  to  be  false  or  counterfeit,  he  should,  on  conviction,  be  subject 
to  certain  penalties.  In  the  case  of  The  King  v  Franks,  3  Leach 
Cr.  L.  644,  the  indictment  charged  the  respondent  simply  with 
uttering  a  piece  of  false  and  counterfeit  money ;  and  it  was  held 
that  the  offence  was  complete,  even  though  it  was  uttered  as  bane 
ooin.  In  that  case  the  indictment  did  not  state  the  uttering  to 
have  been  in  payment,  as  and  for  a  piece  of  good  money  ;  and  if  It 
had,  the  evidence  in  the  case  would  have  rebutted  the  charge.  It 
was  considered,  in  that  case,  that,  as  the  statute  was  in  the  diai- 
junctive,  the  uttering  and  tendering  in  payment  constituted  two 
independent  and  distinct  ^acts.  So  I  think  our  statute,  providing 
against  uttering,  passing,  or  giving  in  payment  any  false  and 
counterfeit  bill,  makes  the  acts  distinct  and  independent,  and  that 
either  the  uttering,  passing,  or  giving  in  payment,  would  constitute 
an  offence  against  the  statute,  provided  the  respondent  had  a  knowl- 
edge that  the  money  was  counterfeit. 

Whether,  if  this  had  been  an  indictment  simply  upon  the  last 
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clause,  that  ia,  for  giving  in  payment  a  false  and  counterfeit  bank 
bill,  it  would  have  been  necessary  to  have  alleged  that  it  was  given 
in  payment,  as  and  for  a  true  bill,  it  is  not  now  necessary  to  decide. 
In  the  case  State  t.  Randall,  S  Aik.  89,  we  have  the  form  of  an 
indictment  like  the  present,  under  the  statute  of  1818 ;  and  it  was 
held  salEcient.  Neither  in  that  statute,  nor  in  the  Revised  Stitt- 
utes,  is  it  made  a  part  of  the  description  of  the  offence,  that  the 
counterfeit  bill  shall  have  been  uttered,  passed,  or  given  in  pay-^ 
m£nt,  as  and  far  a  true  bill;  and  it  is  unnecessary  for  us  to  decide 
what  would  have  been  necessary,  if  this  had  been  a  part  of  the 
description  of  the  offence.  The  offence  of  disposing  and  putting 
away  forged  bank  note  was  held  to  be  complete,  though  the  per- 
son, to  whom  they  were  disposed  of,  was  an  agent  for  the  bank  to 
detect  utterers,  and  applied  to  the  prisoner  to  purchase  forged  bank ' 
notes,  and  had  them  delivered  to  him  as  forged  notes,  for  the  pur- 
pose of  disposing  of  them.     Russ.  &  Ry.  C.  C.  154. 

It  is  said,  also,  that  the  indictment  is  bad,  because  there  is  a  re- 
pugnancy between  the  purport  and  tenor  of  the  bill,  as  alleged  in 
the  indictment.  We  think  there  is  no  ground  for  this  objection. 
The  indictment  set  forth  the  counterfeit  bills  in  their  words  and 
figures,  as  it  was  proper  it  should  do ;  and  the  allegation,  that  the 
bill,  charged  to  be  forged  in  each  count,  was  made  in  imitation  of, 
and  did  purport  to  be,  a  ^ank  note,  issued  by  the  Bank  of  Cumber- 
land, ia  nothing  more  than  an  allegation  that  the  bill  was  a  fiction, 
And  it  is  DO  attempt  to  set  forth  the  forged  bill  according  to  its  pur* 
port.  It  may  be  true,  that,  where  the  pleader  first  sets  out  the  bill 
according  to  what  he  claims  to  be  the  legal  purport,  and  afterwards 
sets  it  out  according  to  its  tenor,  and  there  is  a  repugnancy,  it 
may  be  fatal ;  but  that  principle  does  not  apply  to  this  indictment 

The  result  to  which  the  court  have  come  is  that  the  indictment 
is  sufficient. 

After  the  decision  of  the  court  was  pronounced,  the  prisoner 
was  permitted  to  plead  over, — the  court  considering  it  a  matter 
in  their  discretion  to  allow  it,  or  not ;  and  the  case  was  remanded 
to  the  county  court  to  be  tried  upon  a  plea  of  not  guilty. 
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Guy  Catlin  v.  Oeorge  A.  Allen. 

It  is  too  well  settled  to  admit  of  a  doubt,  that  an  action  for  money  had  and 
received  will  lie  to  recover  back  money  which  has  been  paid  upon  a  judg- 
ment subsequently  reversed ;  and  such  action  may  be  'sustained,  either 
against  the  party  who  prosecuted  the  suit,  and  for  whose  benefit  the  money 
was  paid,  or  against  his  attorneys,  while  they  retain  the  money  in  their 
hands.    Bennett,  J. 

But  the  party,  in  whose  name  the  original  suit  was  prosecuted,  and  against 
whom^the  finaljndgment,  reversing  the  former  judgment,  was  rendered,  is 
^ot  estopped,  by  such  judgment,  from  proving,  in  an  action  brought  against 
him  by  the  defendant  in  that  suit  to  recover  back  money  paid  by  him  on 
the  former  judgment,  that  he  was  merely  nominal  plaintiff  in  that  suit, 
without  any  interest  therein,  and  that  that  fact  was  known  to  the  defendant 
therein,  and  that  no  portion  of  the  money  so  paid  was  ever  received  by  him 
or  paid  to  his  use. 

Therefore,  where  an  action  on  a  jail  bond  was  prosecuted  in  the  name  of  the 
sheriff,  to  whom  it  was  taken,  and  judgment  was  rendered  for  t^e  plaintiff 
therein,  and  the  county  court  refused  to  stay  execution,  and  the  defendant 
in  that  action  paid  the.  amount  of  the  judgment,  and  subsequently  the 
judgment  was  reversed,  and  final  judgment  was  rendered  in  favor  of 
the  defendant,  it  was  held,  in  an  action  brought  by  that  defendant  against 
the  sheriff,  to  recover  back  the  money  so  paid,  that  the  sheriff  might 
prove  that  he  had  no  interest  in  that  suit,  and  never  received  any  portion 
of  the  money  so  paid,  but  that  the  action  was  prosecuted  by  one  who 
claimed  to  own  said  bond  by  purchase,  and  that  this  fkct  was  known  to 
the  defendant  in  that  suit,  and  that  the  plaintiff  in  interest  received  the 
Aioney  so  paid  by  the  defendant ;  and  these  facts  were  held  a  valid  defence 
for  the  sheriff  in  this  action. 

And  it  was  held  that  the  attorneys  of  record  for  the  plaintiff  in  the  former 
suit  were  competent  witnesses  for  the  sheriff,  in  this  euit,  to  prove  tboee 
facts. 

Indebitatus  Assumpsit  for  money  had  and  received,  and  for 
motley  paid,  laid  out  and  expended.  Plea,  the  general  issae,  and 
Irial  by  the  court. 

The  plaintiff,  to  sustain  the  issue  upon  hb  part,  gave  evidence 
from  which  it  appeared  that  the  defendant,  Alien,  at  the  August 
Term  of  Chittenden  County  Court,  1899,  recovered  a  judgment 
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against  the  plaintiff  and  one  William  Ogden,  in  an  action  upon  a 
jail  bond,  taken  by  the  said  Allen  as  Sheriff  of  Chittenden  County; 
that  the  court  rendering  said  judgment  refused  to  stay  execution 
thereon ;  that  the  plaintiff,  Catlin,  paid  the  aniount  of  said  judgment 
to  Messrs  Maeck  &,  Smalley,  attorneys  of  record  for  the  plaintiff  in 
that  case ;  and  that  said  judgment  was  reversed  by  the  Supreme 
Court,  and  a  final  judgment  rendered  in  favor  of  the  defendants  in 
that  suit. 

From  the  record  in  that  suit,  which  was  introduced  by  the  plain- 
tiff as  evidence  in  this  action,  it  appeared  that  the  defendants  in 
that  sait  pleaded  in  bar  thereof  that  the  judgment,  described  in  the 
jail  bond  on  which  that  suit  was  predicated,  was  rendered  on  a  joint 
and  several  note  given  to  Orvis  &>  Cole  and  signed  by  the  said 
Ogden  and  one  Nathaniel  Blood,  and  that,  after  Ogden  was  com* 
mitted  to  jail,  and  after  the  giving  the  jail  bond,  and  before  any 
breach  thereof,  the  said  Blood,  as  a  joint  promissor  with  Ogden, 
paid  to  Orvis  &>  Cole  the  full  amount  of  said  judgment  and  all  costs. 
To  that  plea  the  plaintiff  in  that  suit  replied,  that  Blood  was  a  mere 
surety  for  Ogden  on  the  said  note ;  that,  after  a  large  amount  of 
costs  had  accrued  in  the  action  upon  the  note,  for  which  costs  Blood 
was  in  no  way  liable,  Blood  purchased  of  Orvis  &>  Qole  the  judg- 
ment recovered  by  theip  in  the  action  upon  the  note,  and  also  the 
jail  bond ;  and  he  traversed  the  averment  in  the  plea  that  Blood  paid 
said  judgment  and  costs  as  a  joint  promissor  with  Ogden.* 

The  defendant,  Allen,  then  offered  J.  Maeck,  and  D.  A.  Smaliey, 
the  attorneys  of  record  for  the  plaintiff  in  the  action  upon  the 
jail  bond,  as  witnesses,  to  prove  that  Nathaniel  Blood  brought  the 
jail  bond  to  them,  claiming  to  be  the  owner  and  equitable  assignee 
thereof,  and  procured  them  to  bring  the  suit  thereon  in  Allen's 
name, — ^wbo  had  never  assigned  said  bond,  but  had  delivered  it  to 
Blood  for  that  purpose, — and  that  they  did  so  bring  the  suit ;  that 
they  were  never  in  any  way  directed  by  Allen  to  bring  the  suit,  and 
he  never  controlled  the  same,  but  they  considered  Blood  their  sole 
client  in  the  case ;  that  the  money,  paid  to  them  by  the  plaintiff, 
Catlin,  on  said  judgment,  was  by  them  received  for  Blood,  and  a 
part  of  it  was  passed  to  Blood's  credit  upon  their  books,  and  the 

*See  that  case  reported  at  length,  Men  v.  Ogden  et  a/.,  12  Vt.  9. 
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balance  paid  to  Blood's  order ;  and  that  Aflen  never,  in  hot,  per-* 
BonalLy  received  any  of  said  money. 

.The  plaintiff  objected  to  the  competency  of  Maeek  and  Smdley, 
as  Witnesses,  on  the  ground  of  interest,  and  also  objected  to  any 
evidence  being  given  of  the  focts  above  set  forth ;  bat  the  covit 
overruled  both  objections,  and  the  witnesses  testified,  as  above  de» 
tailed. 

Upon  these  facts  the  county  court  rendered  judgment  for  the  de- 
fendant ;  to  which  decision  the  plaintiff  excepted. 

C.  D,  JRjuson  for  plaintiff. 

I.  It  is  well  settled,  that  a  party  can  recover  back  money,  which 
he  has  been  compelled  to  pay  under  an  erroneous  or  reversed  judg« 
raent  31  £.  C.  L.  206.  Laaell  v.  JtRUer,  15  Maes.  207.  Siiki 
V.  Middlesex,  8  Vt.  496.  Hopkinson  v.  Sears,  14  Vt.  SM.  The 
only  question  here  is,  of  whom,  or  in  what  manner,  is  it  to  be  recov-» 
ered?  In  Parsons  v.  Lloyd,  3  Wils.  34 1,  Turner  v.  Fe^e,  1 
Lev.  95,  2  W.  Bl.  845,  and  Tichout  v.  Cilley,  3  Vt.  416,  it  is 
treated  as  settled  law  that  the  nominal  party  plaintiff  is  UMe,  m 
tort,  for  all  tortious  acts,  done  under  his  process,  whether  it  be 
void,  or  voidabk,  or  any  way  irregular,  and  that  the  officer  is  not  in 
soch  case  liable ;  and  we  understand  the  def(^ndant's  argument  to  ad- 
mit the  liability  in  this  case,  had  the  injury  been  a  tort.  But  here 
no  tort,  strictly  speaking,  was  committed  by  the  officer.  The  only 
injury  done  was  the  causing  Catlin  to  pay  the  money.  Is  Allen, 
then,  any  the  less  liable,  as  the  nominal  party,  because  the  injury 
was  of  a  less  outrageous  character  ?  We  say  not ;  but  on  the  con- 
trary there  is  the  greater  reason  for  his  liability.  Lamine  v.  Dor- 
rell,  2  Ld.  Raym.  1216.    Davis  v.  Hoy,  2  Aik.  310. 

II.  We  contend  that  the  money  was  in  fact  paid  to  Allen* s  use. 
It  was  paid  on  a  sheriff  *s  bond;  and,  if  he  saw  fit  to  sue  in  his  own 
name,  instead  of  assigning  the  bond  to  the  creditors,  he  was  liable 
to  them  for  the  ameunt  of  the  recovery.  He  had  in  fact  an  interest 
in  the  recovery,  arising  out  of  his  official  relation.  Hence  it  mat- 
ters not  in  this  case  if  the  money  did  in  fact  go  to  the  creditors  en- 
titled to  it,. as,  if  so,  it  was  so  far  in  discharge  of  his  liability  to 
them  for  it 
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IIL  It  is  olear  that  Mmneh^if  hat  "  recMvecl "  the  plainttPs  mon- 
ey,  aod  eqaally  so  that  he  has  "  paid  "  it  to  s9mAody*s  *^use/'  and 
that^  too,  under  circamstaDces  giving  him  a  right  of  action  against 
such  person.  The  cases  a)l  agree  thet  the  officer  is  not  liable,  and 
also  that  the  attorneys  are  not  liaWe,  as  these  are  but  mere  agents. 
8adhr  ▼.  Ecans,  4  Burr.  1964.  Pond  t.  Underwood,  3  Ld. 
Rayra.  1210^1 1.  22  Wend.  34a  SUpkens  f<  Badcoek,  3  B.  d& 
Adol.  364.  Chit  on  Cont  (5th  Am.  Ed)  216,  (note  2,)  001,  606 
n.  (1,)  610. 

IV.  The  liability  rests,  therefore,  on  Allen,  or  Blood,  who  it  is 
said  received  the  money,  which  Allen  brought  a  suit  to  recover  for 
him.  We  deny  that  we  are  to  be  turned  over  to  Blood  for  several 
seasons. 

1.  That,  by  the  record,  it  appears  that  Allen  sued  oat  the  pro- 
eess, — that  Maeck  6l  Smalley  were  Ati  attorBeys,*-that'  Am  execn- 
tk>B  was  paid;  and  we  insist  that  he  is  thereby  estopped  from  showing 
by  parol  that  this  entire  record  is,  throughout,  one  oomplieated  Ue. 

2.  Catlin,  in  paying  the  money,  was  dealing  on  Allen's  responsi* 
bility  alone ;  he  knew  nothing  of  Blood.  9ee  Chit,  on  Cont.  and 
Biephens  v.  Bmdcoch,  above  eited.  AUeo  had  allowed  himself  to 
be  held  oat  to  him  as  principal,  and,  relying  upon  such  represents* 
tioD,  he  paid  the  money. 

3.  Allen,  having  knowledge  of  all  the  ikets,  might  have  claimed 
an  indemnity.  He  gave  «p  the  bond  to  be  sued,  with  a  fuH  knowt 
edge  of  the  consequenees,  and  it  was  his  own  fault  if  be  tmsted  b^d 
aganU. 

4.  Fublie  policy  ^requires  it.  The  money  was  recovered  on 
Allen's  official  bond;  and  it  is  not  to  be  endured  that  a  public  officer 
riiall  be  allowed  to  tamnper  with  his  seeorities,  taken  in  virtue  o^his 
ofiu,  and  fiirm  them  out  to  barratroas  bankrupts  for  vexations  suits, 
feoeiving  all  the  beneits  of  a  party  to  the  record,  but  shielding 
himself  from  its  liebilitiss. 

5.  A  farther  potent  reason  is  given  by  Rooke  and  Heath,  Justi- 
ces, in  jBiisA  v.  Steinman,  \  Bos.  &  Pul.  404,  .that  it  would,  in 
many  cases,  work  a  total  denial  of  jnstiee,  if  a  man  is  to  be  driven 
to  search  out  the  secret  instigators  of  suits. 

21 
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6.  This  action  proceeds  upon  the  ground  that  there  is  some- 
thing ez  (Bquo  et  bona  doe  to  the  plaintiff. '  Moses  v.  Mc  Farhmd,  3 
Burr.  lOOS. 

V.     Maeck  &  Smallej  were  not  competent  witnesses. 

1.  The  evidence  offered  required  a  disclosure  of  ptofessioaal 
commanications. 

2.  They  were  int^ested  to  defeat  a  recovery,  as  thej  might  be 
liable  over  to  Allen  for  a  perversion  of  the  funds,  or  for  using  his 
name  without  authority  in  the  suit,  if  such  were  the  (acts.  8 
Stark.  Ev.  17,  37, 38, 1722,  and  cases  there  ci^ed. 

D.  A.  Smalletf  and  J.  Maeck  for  defendant. 

1.  There  is  no  evidence  to  support  the  count  for  money  paid. 
To  recover  on  the  count  for  money  had  and  received  it  must  clearly 
jappear  that  the  defendant  has  received  money,  or  something  which 
has  actually  been  converted  into  money.  Chit,  on  Cont,  Ed.  of 
1842,  602-3,  and  cases  there  cited.  Stark.  Ev.  106,  and  cases 
cited.  In  this  case  tlie  plaintiff's  evidence  does  not  show  the  mon- 
^y  into  the  defendant's  hands,  but  the  reverse ;  and,  even  if  he  had 
received  it,  this  action  could  not  have  been  maintained,  as  he  is 
shown  to  have  been  the  mere  trustee,  or  agent,  of  Blood,  and  the 
money  was  paid  to  the  principal  before  this  action  was  commenced. 
Sadler  v.  Evans,  4  Burr.  1985.  Greenway  v.  Hurd,  4  T.  R.  553. 
BuZ/er  v.  Harrison,  Cowp.  566.  Stevens  v.  Badcock,  23  E.  C.  L. 
03.  Baron  v.  Husband,  24  lb.  123.  WkUbread  ¥.  Brooksbank, 
Cowp.^  69.  Cox  et  al.  v.  Prentice,  3  M.  &  S.  344.  Straiton  ▼. 
Rastall  et  al,  2  T.  R.  366.  2  Stark.  1 13.  HorsefaU  v.  HandUy, 
4  E.  C.  L.  46.  Chit,  on  Cont,  Ed.  of  1842,'  610-11.  The  only 
ease,  we  have  been  able  to  find,  which  tends  to  support  the  princi« 
pie  contended  for  by  the  plaintiff,  is  that  of  Lyman  v.  Edwards,  2 
Day  153;  and  that  case  was  considered  of  doubtful  authority  in 
Field  V.  Maghee,  5  Paige  539,  and  was  expressly  overruled  ia 
Miighee  v.  Kellogg,  24  Wend.  32. 

2.  The  position,  taken  by  the  plaintiff,  that  the  defendant  is 
estopped  from  averring  that  tlie  money  was  not  received  by  him,  is 
unfounded.  The  nominal  plaintiff  is  liable,  indeed,  for  costs,  and 
must  be  made  a  party  in  a  writ  of  error,  or  audita  querela ;  but  this 
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is  the  eitent  Not  even  the  case  of  Tichout  v.  dlley,  3  Vt  415, 
goes  so  far ;  and  the  case  of  Rvss  ▼.  Fuller ^  12  Vt.  265,  puts  this 
doctrine  upon  its  true  foundation,  and  sufficiently  answers  this  ar- 
goment 

^  The  objection,  that  the  witnesses,  introduced  by  the  defendant, 
were  interested,  is  not  sustained.  The  plaintiff  shows  that  Allen 
knew  of  the  pendency  of  the  suit,  and  there  is  no  pretence  that  he 
Ibrbid  their  proceeding. 

The  opinion  of  the'  court  was  delivered  by 

Bennett,  J.  It  is  too  well  settled  to  admit  of  debate,  that,  as 
a  general  rule,  an  action  for  money  had  and  received  will  lie  to 
recover  back  money , collected  under  a  judgment  subsequently  re- 
versed ;  bat  the  question  is,  will  it  lie  under  the  particular  circum- 
stances of  this  case?  The  judgment  against  Catlin  was  obtained 
ia  an  action  upon  a  jail  bond,  executed  to  Allen  as  sheriff  of  the 
county  of  Chittenden,  upon  one  Ogden's  being  committed  to  jail 
spon  an  execution  in  favor  of  Orvis  &  Cole.  Catlin  signed  the 
bond  as  surety.  It  appears  that  one  Blood  claimed  to  be  the  owner 
and  equitable  assignee  of  the  bond,  and  that  he  procured  the  suit 
to  be  brought  upon  it,  in  the  name  of  the  eheriff,  but  for  his  own 
benefit.  The  sheriff  had  not  assigned  the  bond  in  form,  but  had 
delivered  it  to  Blood  for  the  purpose  of  collection. 

The  attorneys,  who  prosecuted  the  bond,  were  employed  by 
Blood,  and  accounted  to  him  for  the  money  collected.  No  part  of 
the  money  was  ever  paid  to  Allen,  and  indeed  he  had  no  right  to 
the  receipt  of  it.  Catlin  was  fully  advised,  while  the  suit  was  pend- 
ing opon  the  bond,  by  the  pleadings  in  the  case,  that  Blood  claimed 
that  he  had  purchased  of  Orvis  &  Cole  the  judgment  and  the  bond, 
and  of  coarse  understood  that  he  claimed  to  be  prosecuting  it  for 
his  benefit.  As  to  the  validity  of  this  purchase,  as  between  Orvis 
d&  Cole  and  Blood,  it  matters  not,  so  far  as  this  suit  is  concerned. 
Notwithstanding  these  facts,  it  is  claimed  that  the  defendant  is  lia- 
ble for  money  had  and  received. 

It  must  readily  be  admitted  that  the  action  would  lie  against 
Blood,  or  against  his  attorneys,  while  they  retained  the  money  in 
their  hands  as  belonging  to  Blood.    This  is  in  accordance  with 
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wdl  settled  prineiplet ;  and  the  cMe  of  Magku  v.  KeUegg,  24 
Wend.  32,  is  a  full  aotbority  to  that  effeot.  Upon  the  revenai  of  the 
judgmeat,  Blood  oould  have  no  equity  in  retainiag  the  money  af  akiet 
Catlin.  Upon  such  reversal,  Allen's  right,  had  he  been  the  real 
plaiatiffi  ttiucit  have  been  at  an  end ;  and  he  being  but  tt^minal  party, 
the  same  result  must  follow  as  to  him,  who  has  the  rnd  intetest. 

But  it  may  be  said,  this  is  not  decisive,  and  that  Catlin  should 
have  his  election  to  sue  either  Blood  or  Allen.  It  is  quite  dear  that 
Allen  has  not  in  fact  received  any  of  the  money  collected  under  the 
judgment,  and  had  no  right  to  receive  any.  The  bond  was  given 
to  him  as  sheriff  of  the  county,  and  it  was  his  right  to  ass^  it  to 
the  creditor,  and  thereby  shield  himself  against  aa  action  for  an  es- 
cape. If  called  upon  by  the  assignee  of  the  judgment  crediter,  it 
would  he  equally  the  duty  of  the  sheriff  to  assign  the  bond ;  but  io 
tAie  present  case  Blood  did  not  call  for  an  assignment  of  the  bond» 
but  was  satisfied  with  its  delivery  to  him  by  the  sheriff,  with  an  u»- 
derstaading  that  he  might  prosecute  it,  in  the  aame  of  the  sheriff^ 
fer  his  own  benefit.  The  sheriff  received  no  consideration  fron 
Blood  for  the  delivery  of  the  bond  to  hin,  and  he  was  in  fM>'wajr 
answerable  over  to  the  judgment  creditors^  or  to  Blood,  in  case  of 
a  failure  to  recover  upon  the  bond.  How  then  can  it  be  saki  that 
the  sheriff  had  an  interest  in  that  suit,  or  in  its  result,  beyond  hia  li- 
ability for  costs  ?  His  name  was  used,  in  the  strictest  sense,  in  trust, 
and  he  was  a  mere  man  of  straw.  This  was  so  understood  by  Cat- 
lin,—so  regarded  by  both  parties.  We  think  it  is  dear  thai  Allea 
has  not,  in  faot»  received  any  money  to  the  use  of  Catlin,  aad,  vpem 
principle,  should  not  be  held  liable. 

It  is,  however,  alleged  in  argument,  that  AUeu,  being  plaintiff  of 
record;  is  estopped  from  denying  that  the  money  was  coUeoted  to 
his  use.  We  tlunk  not  We  have  fully  adopted  the  doctrine,  that, 
even  at  law,  we  will  look  beyoawi  the  record  and  see  who  is  the  rea^ 
plaintiff^  and  will  recognise  and  protect  the  rights  of  the  as8^gnee» 
as  fiilly  aa  if  he  was  the  plaintiff  upon  the  record.  There  is,  then, 
no  estoppel  in  such  case,  operating  in  favor  of  'the  defendanU 
ilgainst  the  assignee ;  and  when  his  interests  require  it,  we  regerd 
him  as  the  real  party.  It  is  true,  that  the  party  upon  the*  record, 
though  but  Bominalp  is  liable  for  costs ;  and  prooeediags  upon  the 
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jadgneot  mnst  be  in  his  name.  The  case  of  Ross  ▼.  FMer  et  ai., 
12  Yt  965,  proceeds  upon  the  groand,  that,  when  there  is  an  at- 
tempt to  fix  a  liafoility  .upon  a  party  upon  the  record  in  a  new  and 
independent  proceeding,  he  may  be  permitted  to  show  the  true 
reJation,  in  which  he  stands  to  the  suit.  This  is  in  accordance  with 
well  settled  principles. 

We  think  thai  Messrs  Maeck  and  Smalley  were  rightfully  admit- 
tad  as  witnesses  in  the  county  court.  There  is  nothing  in  the  case 
which  would  show  them  liable  over  to  Allen,  in  case  the  plaintiff 
should  have  recovered  in  this  suit.  It  appears,  from  the  plaintiff's 
own  showing,  that  the  suit  on  the  bond  was  prosecuted  with  the 
full  knowledge  of  Allen,  and  that  he  in  no  way  expressed  his  dis- 
sent to  the  proceeding.  He  of  course  must  have  assented  to  their 
liETnig  acted  as  attorneys,  under  pro|>er  authority ;  and,  as  it  res- 
pects the  competency  of  these  witnesses,  I  do  not  conceive  that  it 
is  material,  whether  this  authority  was  derived  immediately  from 
Alien,  or  from  Blood,  who  claimed  to  be,  and  acted  as,*  owner  of 
the  demand. 

We  are  aU  agreed  in  affirming  the  judgment  of  the  county  oeort. 


Bbnjamin  McFarland,  Adm'r  of  Ebenezer  Burdick,  v.  Staf- 
ford Stone. 

[Same  Case,  16  Vt.   14&] 

The  legality  of  the  appointment  of  an  administrator  by  the  probate  court  can- 
not be  inqnired  into  in  any  other  court,  nor  collaterally  queitioned  in  any 
way; 

An  administrator  may  maintain  an  action  for  the  recovery  of  the  possession 
of  real  estate,  for  the  use  of  the  heirs,  until  after  a  decree  of  distribution 
has  been  made  by  the  probate  court.  And  in  this  respect  it  makes  no  dif- 
ference whether  tfab  descent  was  east  under  the  statute  1797,  or  under  the 
slatato  of  lasi. 
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But  the  administrator  can  only  recover,  in  sucb  case,  according  to  the  rigbta 
of  the  heirs  at  the  commencement  of  the  acti<in ;  and  if  the  rights  of  some 
of  the  heirs  are  barred  bj  the  statute  of  limitations,  and  the  rights  of  others 
are  saved  by  their  being  under  certain  disabilities,  the  recovery  will  be  of 
those  shares,  only,  which  are  not  lost. 

And  in  such  case,  the  defendant  having  acquired  a  title  by  possession  as 
against  some  of  the  heirs,  the  remaining  heirs,  whose  rights  are  saved  from 
the  operation  of  the  statate,  will  be  tenants  in  common  with  the  defendant. 

A  disability,  to  save  the  operation  of  the  statute  of  limitations  in  regard  to  re- 
al estate,  must  exist  in  the  heir  at  the  time  the  right,  or  title,  first  descends 
to  him.  Hence  successive  disabilities,  though  existing  in  the  same  person, 
cannot  exempt  his  right  from  the  operation  of  the  statute. 

The  doctrine  of  presumptive  grants  cannot  be  applied  to  a  case  which  ia 
within  either*  the  enacting  or  saving  clause  of  the  statute  of  limitations; 
it  applies  only  to  cases  which  are  not  strictly  within  the  statute. 

In  case  of  tenancy  in  common  of  real  estate,  the  rij^t  of  part  of  the  tenants  to 
recover  in  ejectment  is  not  affected  by  the  fact  that  the  rights  of  their  eo- 
tenants  are  barred  by  the  operation  of  the  statute  of  iimitatiol^s. 

Any  entry  upon  land,  which  puts  in  operation  the  statute  of  limitations 
against  him  whose  right  is  superior,  creates  an  ouster. 

it  sterns^  that  in  ejectment,  where  the  defence  is  adverse  possession  founded 
on  claim  of  title,  the  statute  of  limitations  will  bar  all  claim  for  the  recov- 
ery of  the  rents  and  profits,  which  accrued  more  than  six  years  prior  to  the  ' 
commencement  of  the  plainiifiTs  action. 

Ejectment  for  a  lot  of  land  ia  Westford.  Plea,  the  general  is- 
sue, and  trial  by  jury. 

On  trial  it  was  admitted  by  the  defendant  that  the  said  Ebenezer 
Burdick  di^d  intestate,  at  Westford,  in  1815,  or  1816,  seized  and 
possessed,  in  fee,  of  the  premises  described  in  the  plaintiff's  declar- 
ation ; — that  at  his  decease  he  had  living  nine  children,  viz.  six 
sons  and  three  daughters,  who  were  the  heirs  to  his  estate ; — that 
the  five  oldest  children  became  of  age  more  than  fifteen  years  prior 
to  the  commencement  of  this  action ; — that  the  next  child,  a  daugh- 
ter, named  Nancy,  after  the  death  of  her  father,  and  before  she  be- 
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eanie  eighteen  years  of  age,  was  married,  and  lived  with  her  hus* 
band  until  his  death,  which  was  in  September  1840 ;  that  the  next 
child,  Olive  Burdick,  after  the  death  of  her  father,  and  before  she 
became  eighteen  years  of  age,  was  married  to  the  plaintiff  in  this 
suit,  and  lived  with  him  to  the  time  of  tria] ; — ^that  the  two  remain* 
ing  children,  <me  son  and  one  daughter,  had  neither  of  them  been 
of  age  more  than  fifteen  years  before  the  commencement  of  this 
suit;-^and  that  the  four  last  named  children  were  still  living. 

The' defendant  farther  admitted  that  the  plaintiff  took  out  letters 
of  administration  on  the  estate  of  the  intestate,  February  3, 1841 ; 
that  no  administration  was  ever  before  taken  on  said  estate,  and  no 
settlement  of  the  estate  ever  made ;  and  that  the  defendant  had 
been  in  the  exclusive  possession  of  the  premises  for  about  ten  years 
last  past,  and  to  the  time  of  trial,  under  the  deeds  given  in  evidence 
by  him,  and  claiming  the  entire  estate,  interest  and  title  in  and  to  the 
premises  so  possessed  by  him.  It  was  also  admitted  by  the  parties 
that  the  possession  had  accompanied  the  deeds  given  in  evidence 
by  the  defendant. 

The  defendant  offered  in  evidence  a  deed  of  the  premises  from 
George  Cleaveland,  collector,  to  Isaac  Chase,  dated  July  3, 1818,— 
to  which  the  plaintiff  objected,  and  it  was  excluded  by  I  he  court  as 
evidence  of  title,  but  allowed  to  be  read  as  evidence  of  the  claim  of 
title,  and  to  mark  the  extent  of  the  defendant's  possession.  The 
defendant  also  gave  in  evidence. a  deed  of  the  same  premises  from 
Isaac  Chase  to  Jemima  Burdick, — who  was  admitted  to  be  the  widow 
of  the  intestate  and  mother  of  the  children  above  named, — and  also 
deeds  of  the  same  premises  from  Jemima  Burdick,  through  divers 
grantees,  to  the  defendant. 

The  defendant  contended,— 1,  That  a  deed  was  to  be  per- 
sumed ; — ^2,  That  no  fight  existed  on  which  administration  could  be 
granted ; — 3,  That  if  the  statute  of  limitations  begins  to  run  against 
one  heir,  it  runs  against  all  \—A^  That  successive  disabilities  can- 
not be  allov^ed ;  and  therefore  that  the  right  of  Nancy  and  Olive  was 
gone ; — 5,  That  the  administrator  cannot  claim  in  behalf  of  the 
heirs; — 6,  That  the  defendant  was  tenant  in  common  with  the 
heirs,  and  that  there  could  be  no  recovery  without  a  demand ; — and 
7,  If  the  administrator  conld  claim  for  the  heirs,  it  was  a  joint  to- 
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tion,  and  that  there  coald  be  no  recovery,  unleae  all  the  heirs  were 
entitled  to  recover. 

The  plaintiff  insisted,  and  requested  the  court  to  charge  the  jury, 
that  he  was  entitled  to  recover  the  whole  premises,  of  which  the 
defendant  was  in  possession  at  the  corameneement  of  the  sait,  and 
that  the  statute  of  limitations  was  no  bar  to  ftuch  recovery ; — ^tbat 
if  not  entitled  to  recover  the  whole,  then  he  was  entitled  to  recover, 
not  only  the  shares  of  the  two  heirs  who  had  not  been  of  age  fifteen 
years,  at  the  commencement  of  tbesnit,  but  also  the  shares  of  Nan-' 
cy  and  Olive,  who  were  married  before  they  arrived  at  the  age  of 
eighteen  years, — ^being  five  fifteenths, — and  that  the  statute  of  limi^ 
tationsdid  not  run  against  them  while  minors,  or  femes  covert ; — and 
that  the  plaintiff  was  entitled  to  recover  rents  and  profits  fer  the 
whole  time  the  defendant  had  been  in  possession. 

The  court  refused  to  charge  as  requested  by  either  of  the  parties, 
but  did  charge  the  jury  that  the  plaintiff  was  entitled  to  recover 
only  three  fifteenths*  of  the  premises,  of  which  the  defendant  was  in 
possession  at  the  commencement  of  the  suit,  with  rents  and  profit! 
only  for  the  last  six  years  next  previous  to  the  commencement  of  the 
•uit,  and  to  the  time  of  trial.  The  jury  returned  a  verdict  for  the 
plaintiff  in  accordance  with  the  instructions  of  the  court  Excep* 
tiona  by  both  parties. 

C  Adams  for  defendant. 

1.  The  defendant's  title  to  the  land  had  become  perfect,  before 
administration  was  granted  to  the  plaintiff;  for  the  defendant,  and 
his  grantors,  had  been  in  uninterrupted  poeseesion  of  the  land  for 
more  than  twenty  three  years.  It  is  a  principle  as  old  as  Black* 
8tone,^that,  on  the  death  of  the  ancestor,  the  fee  instantly  descends 
to  the  heir.  An  entry  and  ouster  of  Burdick  in  his  lifetime,  if  the 
poesesaion  is  continued,  would  transfer  his  title,  though  his  death 
flhoold  intervene.    So,  in  like  manner,  this  entry  and  ouster  of  the 


*Being  the  shares  of  the  son  and  daughter  who  bad  not  been  of  age  fifleeQ 
years  at  the  commencement  of  the  suit,  computed  according  to  the  statute  in 
ibrce  at  the  decease  of  the  intestate,  by  which  sons  took  portions  double  in 
aawent  of  tboM  allowed  to  daughters. 


JANUARY  TERM,  1846.  .     169 

McFarland,  Adm'r,  v.  Stone. 

heirs,  being  coDtinued  for  mate  than  twenty  three  years,  has  Tested 
their  title  in  the  defendant.  An  entry  and  ouster  of  the  executor ^ 
or  administrator,  would  not  necessarily  vest  the  title,  and  simply  for 
tl^  reason  that  the  title  is  not  in  them.  It  might  bar  their  right  to 
recover,  but  the  heir  might  sue,  and,  on  bringing  himself  within 
any  of  the  savings  of  the  statute,  would  recover.  Conant,  Adm'r, 
V.  ffitt,  12  Vt.  285.  Hubbard  v.  Ricart,  3  Vt.  207.  Webster  v. 
Webster,  10  Ves.  9a  Btckford  v.  Wade,  17  Yes.  93.  Hickman 
▼.  Walker,  Willes  27.     Cushman  v.  Jordan,  13  Vt.  597. 

2.  Exemption  from  the  operation  of  the  statute  is  a  personal 
privilege,  and  confined  wholly  to  the  person  of  the  party  suing. 
The  administrator  cannot  put  in  issue  the  fact  that  the  heirs  are 
minors,  nor  can  that  fact  be  tried  in  this  case,  nor  would  any  decis- 
ion of  it  conclude  the  heirs. 

3.  The  admhiistrator  is  not  the  trustee  of  the  heirs.  If  a  recov- 
ery should  be  had  on  the  ground  that  a  particular  heir  was  a  minor, 
it  would  not  avail  that  heir,  for  the  land  could  not  be  set  to  him 
exclusively,  but  the  probate  court  would  divide  it  among  all  the 
heirs.  The  administrator  is  more  properly  the  agent  of  the  law, 
charged  with  the  duty  of  enforcing  such  lien  as  the  creditors  may 
have  upon  the  land;  and  when  their  claims  are  satisfied,  his  power 
over  the  land  ceases. 

4.  The  plaintiff's  claim  is  indivisible,  and  he  must  recover  the 
whole,  or  none.  If  he  is  to  be  regarded  as  a  trustee,  he  is  a  trus- 
tee  for  all  the  heirs,  and  his  claim  is  to  have  the  same  effect,  as  if 
all  the  heirs,  in  person,  had  joined  in  the  suit.  A  joint  suit  by  all 
the  heirs  would  be  defeated  on  the  failure  of  title  in  any  one  of 
them.  Univ.  of  Vt,  v.  Reynolds,  3  Vt.  557.  Perry  v.  Jackson,  4 
T.  R.  516.  Langdon  v.  Rowlston,  2  Taunt.  441.  Marsteller  v. 
Mc  Lean,  7  Cranch.  359. 

5.  Successive  disabilities  are  not  to  be  allowed ;  and  hence,  if 
the  plaintiff  recovers,  he  can  only  recover  for  the  shares  of  the  two 
youngest  children,  who  had  not  been  of  age  fifleen  years  before  the 
commencement  of  this  suit.  Eager  v«  Commonwealth,  4  Mass.  182, 
Bunce  v.  Wolcott,  2.  Conn.  27.     Qriswold  v.  Butler,  3  Conn.  227. 

6.  The  jury  should  have  been  instructed  that  they  might  pre- 
sume a  deed,  to  support  the  title  of  the  defendant. 
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7.  The  plaintiff  cannot  recover  without  proof  of  a  demand  and 
refaaal,  or  an  actaal  ouster.  The  plaintiff  rests  his  case  on  the 
ground  that  he  and  the  defendant  are  tenants  in  common ;  and  if 
80,  the  defendant  is  entitled  to  the  rights  of  a  tenant  in  commoD^ 
and  cannot  he  ejected  without  a  demand  to  be  let  in. 

Hyde  Sf  Peek  for  plaintiff. 

1.  The  plaintiff  was  entitled  to  recover  the  whole  premises. 
The  intestate  died  in  possession  of  the  premises,  and  no  right  of 
entry,  or  action,  accrued  till  after  his  death.  The  statute  of  limita- 
tions, therefore,  does  not  begin  to  run  till  administration  granted, 
there  being  no  cause  of  action  until  there  is  a  party  capable  of  suing. 
Curry  V.  atephenson,  Skin.  555,  [4  Bac.  Abr.  479.]  StanfortTs 
Case,  cited  in  Saffyn  v.  AdamSf  Cro.  Jac.  60-6t.  Murray,  Adm'r^ 
V.  East  India  Co.,  5  B.  &  Aid.  204,  [7  E.  C.  L.  66.]  Fairclaim 
V  Zrt«fc,  cited  in  lb.  4  Bac.  Abr.  479.  Ruf*sAdm*ry.  BuU, 
7  Har.  &  J.  14.  Hashtfs  AdnCr  v.  GUnn,  lb.  Hepburne's  Adm'r 
▼.  Sewell,  4  Har.  &.  J.  393, 430.  Chit,  on  Cont.  313.  Douglas  et  ai. 
▼.  fknrrest,  15  E.  C.  L.  11^-120.  This  rule  applies  in  all  cases, 
where  the  cause  of  action  vests  in  the  personal  representative  of  the 
deceased;  and  as  the  statute,  [SI.  St.  346  ^  63,]  vests  the  right  of 
action  for  the  recovery  of  lands  in  the  administrator,  and  prohibits 
the  heirs  from  bringing  such  action,  this  case  is  within  the  rule, 
and  the  right  of  none  of  the  heirs  is  barred.  Hubbard  v.  Rieart,  8 
Vt.  207,  is  confined  to  cases  where  no  division  can  possibly  be  ne- 
cessary.    Boardman  v.  Bartlett,  6  Vt.  631. 

If,  under  this  statute,  real  estate  vests  in  the  heirs  at  the  death  of 
the  ancestor,  it  is  but  a  conditional,  or  contingent,  estate,  or  at  most 
but  a  remainder,  or  a  fee  encumbered  by  a  particular  estate,  and 
the  statute  does  not  begin  to  run  until  such  estate,  or  encumbrance, 
is  removed,  or  determined.     Alien  v.  Blakeway,  24  E.  C.  L.  456. 

2  Cruise's  Dig.,  Tit.  31,  c.  2,  §  24.     Blanchard  on  Lim.  32,  [1 
Law  Lib.  17.]    2  Preston  on  Titles  397, 337.     Clark  v.  Vaughm^ 

3  Conn.  191.    Ricard  v.  WtlHmns,  5  Pet.  Cond.  R.  257-258. 

2.  If  the  court  settle  the  rights  of  the  heirs  as  at  common  law, 
where  the  heirs  have  exclusive  and  immediate  control  over  the  real 
estate,  then  the  plaintiff  is  entitled  to  recover  the  siiares  of  those 
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%ho  had  ftot  been  of  fall  age  fifteen  years  at  the  commencement  of 
the  suit,  and  also  the  shares  of  Nancy  and  Olive,  who  married  be* 
lore  eighteen  years  of  age.  Sbccessive  disabilities  in  the  same  per- 
80II  to  whom  the  right  first  accrued,  where  no  time  intervenes,  may 
be  attached  to  save  the  operation  of  the  statute.  2  Preston  on 
Titles  340,  397.  1  Kent  514.  Blanch,  on  Lim.  19,  21,  [I  Law 
Lib.  10,  11.]    Adams  on  Eject  45. 

No  English  reported  case  contravenes  this  doctrine,  either  ex- 
pressly, or  by  implication.  The  cases  where  supervenient,  or 
saccessive,  disabilities  have  been  held  not  within  the  saving  of  the 
statute  are  of  three  classes.  1.  Where  the  person  to  whom  the 
vight^rj^  accrued  was,  at  the  time,  free  fi'om  disability,  and  a  disa- 
bility afterwards  came  upon  him.  2.  Where  a  time  intervened  be^ 
tween  successive  disabilities  in  him  to  whom  the  right ^r5^  accrued. 
3.  Where  successive  disabilities  existed  in  different  persons,  the 
tatter  succeeding  to  the  rights  of  the  former. 

The  case  of  8i9well  tr.  Zouch,  I  Plowd.  353,  and  all  the  two 
first  classes  of  cases,  rest  on  the  principle  that  the  time  limited 
by  statute  [4  Hen.  7,  c.24;  21  Jac.  1,  c.  163,]  must  be  continu- 
ous, and  the  statute  once  having  attached,  a  subsequent  disability 
will  not  arrest  it  1  Plowd.  371,  372.  Blanch.  Lim/ 18.  As  to 
the  third  class,— 2  Inst.  519,  Dillon  v.  Lemon,  2  H.  Bl.  584,  C^ 
trell  y.  Duttan,  4  Taunt  825,  and  Arch.  PI.  29  support  the  doc- 
trine that  successive  disabilities  in  different  persons,  if  continuous, 
may  be  attached ;  but  George  w,  Jesson,  6  East  80,  is  to  the  con- 
trary ;  but  the  latter  case  is  put  on  the  words  **  first ".  and  '*  heirs  " 
in  the  English  statute,  restricting  the  saving  of  the  statute  to  disa- 
bilities in  the  person  to  whom  the  right  ^rst  accrued. 

In  Bunee  y.  Wolcott,  2  Conn.  27,  the  mortgage  was  forfeited, 
and  the  right  to  bring  a  bill  to  redeem  accrued  to  Bentoo  in  his 
lifetime.  In  Eager  y.  Commonwealih,  4  Mass.  182,  the  right  of 
action  accrued  to  Martin, — ^through  whom  the  plaintiff,  his  heir, 
claimed, — three  years  before  his  death;  which  brings  the  case 
within  the  principle  of  JStawell  y.  Zouch*  Cbriswold  y.  Butler ^  3 
Conn.  227,  was  a  case  of  successive  disabilities  in  different  persons, 
and  a  cessatioa  of  disability  in  the  the  person  to  whom  the  right  of 
entry  first  accmed. 


178  CftUTTENDEN  COUNTY. 

McFarland,  Adm'r,  v.  Stone. 

If,  by  the  Connecticut  and  Massachusetts  statutes,  and  the  statute 
of  21  Jac.  1,  successive  disabilities  in  the  same  person  cannot  be  at- 
tached, it  is  by  reason  of  the  words, — *'  at  the  time  the  said  right  or 
title  first  accruedy* — which  are  omitted  in  our  statute.  See  SI.  St. 
391,  ^  10.  This  statute  exempts  persons  under  disabilities  absolute- 
ly and  unconditionally,  while  the  English  statute  gives  but  ten,  and 
the  Conn,  and  Mass.  statutes  but  five  years  after  disability  removed. 
The  sound  construction  is,  that  the  statute  shall  not  attach,  until 
there  is  a  freedom  from  disability.  There  is  no  distinction  between 
a  voluntary  and  an  involuntary  disability ; — so  that  had  insanity, 
instead  of  coverture,  supervened,  the  result  must  be  the  same. 

From  analogy  to  other  decisions  this  case  comes  within  the  equi- 
ty  of  the  proviso,  if  not  within  the  letter,  and  is  excepted  by  impli- 
cation. Phelps  et  aJ.  v.  Wood,  9  Vt.  399.  Ferriss  v.  Barlow,  8 
Vt.  90.  8pear  et  al  v.  Newell,  13  Vt.  288.  Hall  v.  Hall,  8  Vt. 
156. 

3.  This  is  not  a  case  in  which  a  conveyance  can  be  presumed. 
Where  the  statute  applies,  no  presumption  can  arise  from  adverse 
possession  for  a  period  less  than  that  required  by  the  statute,  and 
no  conveyance  can  be  presumed  from  those  constantly  under  legal 
disability,  as  a  party  cannot  be  presumed  to  have  done  what  he  had 
no  legal  capacity  to  do.  Wells  et  ux.  v.  Morse,  11  Vt.  9.  Speof 
et  al.  V.  Newell,  13  Vt.  288.  Sumner  et  al.  v.  Child,  2  Conn.  607. 
1  Cow.  &  Hill's  notes  to  Ph.  on  £v.  356.  Eldridge  v.  Knott  et  al., 
Cowp.  214. 

4.  Administration,  having  been  granted  by  a  court  of  competent 
jurisdiction,  cannot  be  collaterally  impeached. 

5.  If  some  of  the  heirs  are  barred,  the  rights  of  others  remain 
perfect.  The  action  is  not  in  the  nature  of  a  joint  action  in  the 
name  of  all  the  heirs,  as  the  administrator  represents  those,  onljs 
whose  rights  remain.  The  cases  where  joint  actions  have  been  de- 
feated, by  some  of  the  plaintiffs  being  barred,  are  where  the  objec- 
tion was,  not  to  the  right,  but  to  the  remedy, — it  being  necessary 
that  all  the  plaintiffs  should  recover,  or  none.  Adams  on  Eject.  56. 
Langdon  v.  Rowlston,  2  Taunt.  441. 

6.  If  the  plaintiff  and  defendant  are  tenants  in  common,  the 
facts  adnutted  show  an  ouster,  and  no  demand  was  necessary.    Ad. 
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on  Ej.  54-56.  Fiskaretux,  y.  Prosser,  Cowp.  217.  Hellings  y, 
Bird,  11  East  49.  Valentine  t.  Northrop,  12  Wend.  494.  Pome'' 
roy  r.  Mills,  3  Vt.  410.  Clark  v.  Vaughan,  3  Conn.  191.  Cailin 
r.  Washhum,^Yi.  26^40. 


I,  or\ 

It  of  I 


I 


The  opinion  of  the  coart  was  delivered  by 

Redfield,  J.  1.  No  question  can  properly  be  made  here^ 
in  the  county  court,  in  regard  to  the  legality  of  the  appointment 
the  plaintiff  as  administrator.  That  is  a  matter  resting  exclusitefy 
within  the  jurisdiction  of  the  probate  court,  and  cannot  be  inquired 
into  in  any  other  court,  nor  collaterally  questioned  in  any  way« 
The  appointment  by  that  court  is  as  conclusive  as  the  judgment  of 
any  other  court  of  competent  jurisdiction,  and  cannot  be  set  aside, 
or  impeached,  in  any  other  way  than  by  proceedings  in  the  pro-y 
bate  court  for  that  express  purpose. 

2.  Upon  the  question  whether  the  administrator  can  maintain 
an  action  to  recover  lands  for  the  benefit  of  the  heirs,  there  can  be 
little  doubt.  The  statutes  of  1797  and  of  1821  [Tol.  St.  144,  §  66; 
81.  St  346^  §  63,]  are  almost  precisely  the  same,  in  regard  to  the 
authority  of  the  administrator  to  bring  actions  of  ejectment  for  the 
benefit  of  the  heir.  Both  statutes  expressly  give  the  authority  to  the 
administrator  to  bring  such  action,  or  to  prosecute  one  already 
brought  by  the  intestate,  **  to  the  use  of  the  devisees,  heirs,  or  cred- 
itors, of  such  estate,  as  the  case  may  be."  It  is  true  that  the  stat- 
ute of  1821  expressly  prohibits  the  heir,  or  devisee,  of  land  from 
bringing  an  action  of  ejectment  to  recover  the  same,  until  decree 
of  distribution.  Biit  that  will  not  affect  the  right  of  the  administra* 
tor  to  bring  such  action,  which  is  given  in  express  terms,  unless  we 
suppose  the  legislature  intended  to  make  a  distinction  between  the 
right  of  the  administrator  to  bring  suits  and  to  prosecute  those  al- 
ready brought,  which  is  not  supposable. 

3.  But  the  right  of  the  administrator  to  maintain  an  action  *'  to 
the  use  of  the  heir  "  must  depend  upon  the  continuing  right  of  the 
heir.  The  administrator's  right,  in  such  case,  is  only  incidental  to 
that  of  the  heir ;  and  when  the  principal  right  is  gone,  the  incident 
must  fall  with  it.  And  as  there  can  be  no  doubt  that  the  heirs 
fiould  have  maintained  an  action  in  their  own  names,  while  the 
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statote  of  1797  was  in  force, — ^and,  having  acquired  thta  right  under, 
that  statute,  they  would  not  he  deprived  of  it  by  the  prohibition  in 
the  statute  of  1821, — ^the  rights  of  all  the  heirs,  except  the  three 
girls  and  the  youngest  son,  are  clearly  barred  by  the  statute  of 
limitations.  And  even  if  we  should^  hold  that  the  rights  of  heirs, 
accruing  under  the  statute  of  1797,  will  be  suspended  by  that  of 
1821,  the  statute  of  limitations  wili  equally  prevail,  whether  the 
right  of  the  heir  is  to  sue  in  his  own  name,  or  in  that  of  the  admin- 
btrator.  But  in  practice  the  rights  of  heirs  have  been  determined 
by  the  laws  in  force  at  the  time  of  the  descent  cast,  and  this  even  in 
regard  to  the  bringing  of  suits. 

In  regard  to  those  heirs  who  have  been  under  successive  disabil- 
ities, until  within  the  term  of  fifteen  years  before  suit  brought,  we 
feel  unable  to  say  that  they  are  exempt  from  the  operation  of  the 
statute.  Our  statute  of  limitations  is  so  similar  to  the  English  stat- 
ute, in  this  respect,  that  we  should  hardly  feel  justified  in  departing 
from  the  construction  adopted  by  the  English  courts,  inasmuch  as 
that  was  known  to  the  legislature  at  the  time  of  passing  the  statute, 
and,  it  may  well  be  presumed,  was  expected  to  be  adopted  by  our 
courts,  and  was  thus  virtually  made  a  part  of  the  act  itself,— as  is 
(he  ease  in  regard  to  all  the  English  statutes  which  have  been  adop> 
ted  here ;  it  is  to  be  presumed  it  was  d<me  with  the  construction 
they  had  received  in  that  country,  unless  the  phraseolqgy  has  been 
«o  modified  as  to  exclude  such  construction. 

The  English  statute  is,  to  be  sure,  more  explicit  upon  the  matter 
of  successive  disabilities  than  our  statute ;  but  the  general  scope  of 
the  statutes  is  the  same.  The  English  statute  says,  **  such  person," 
4hat  is,  the  person  disabled,  ''or  their  heirs,  may  bring  the  action 
within  ten  years  after  his,  or  their,  ^tf  q^e,  dia-caveriure,  commg  rf 
^ound  mind,  or  death;**  thus  obviously  excluding  the  idea  of  suc- 
cessive disabilities,'  either  in  difierent  persons,  or  the  same  person. 
It  obviously  confines  the  disability  to  one  person.  It  is  farther  pro^ 
Tided  that  the  disability  shall  have  existed  *'  at  the  time  the  said 
wight,  <xiiiie,Jirsi  descended."  Hence  it  is  admitted,  that,  if  more 
than  one  disability  exist  at  the  time  the  right  accrues,  the  statute 
will  not  begin  to  run  until  all  those  disabilities  are  removed.  This 
n  consistent  with  the  terms  of  the  statute,  and  necenary  to  a  r»- 
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iional  application  of  its  principles.  The  statute  was  intended  to 
save  the  rights  of  the  party  until  all  those  disabilitiesi  existing  at  the 
time  the  right  accrues^  are  removed.  And  we  are  not  prepared  to 
extend  our  statute  of  limitations  farther  than  it  has  been  extended 
in  Westminster  Hall,  or  any  of  the  American  states.  StowelY. 
Lard  Zaueh,  1  Plowd.  353.  Demarest  y.  Wynkoop,  3  Johns.  Ch. 
R.  129.  Eager  y.  Commonwealth^  4  Mass.  182.  In  Connecticut 
this  rule  was  at  first  disregarded ;  Eaton  r,  Sanford,  2  Day  523 ; 
but  that  case  was  finally  oyerruled  in  Bunce  y.  Wokatty  2  Conn.  27. 

This  disposes  of  the  shares,  except  those  of  the  daughter  and 
son,  whose  shares  it  is  not  pretended  are  barred  by  the  statute  of 
limitations.  And  as  this  is  a  case  where  the  statute  af^lies,  we 
could  not  also  apply  the  doctrine  of  presumptive  grants,  which  <mly 
applies  to  those  cases  which  are  not  strictly  within  the  statute.  As 
this  is  not  a  case  of  joint  tenancy  ,-^in  which  all  must  join  in  bring- 
ing suit, — the  rights  of  some  may  be  barred,  and  not  those  of  the 
others, — as  some  might  have  conveyed  their  interests  by  deed,  or 
be  barred  by  estoppel ; — so  also  by  the  statute  of  limitations.  One 
tenant  in  common  may  recover  the  whole  estate  against  a  stranger ; 
and  hi  Vermont  tenants  in  common  may  join,  by  special  statute ; 
but  it  has  never  been  held,  that,  the  right  of  one  tenant  in  common 
being  barred  by  the  statute  of  limitations,  the  rights  of  all  were 
gone,  notwithstanding  they  were  under  disabilities ; — and  such  a 
doctrine  would  be  strict  and  unreasonable.  Hicks  v.  Rogers,  4 
Cranch  165.    1  Ch.  PI.  56. 

There  can  be  no  doubt  as  to  the  proof  of  ouster.  The  same 
proof,  that  puts  the  statute  of  limitations  in  operation,  creates  an 
ouster.  In  the  present  case  the  bill  of  exceptions  states  explicitly^ 
that  the  defendant  "  had  been  in  the  exclusive  possession  of  the 
premises  for  about  ten  years  past,  and  up  to  the  present  time,  under 
the  deeds  given  in  evidence,  claiming  the  entire  estate.^'  There 
would  seem  to  be  very  little  lack  of  proof  upon  this  point. 

Judgment  affirmed. 
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DuLciNiA  Manwell,  Adm'x  of  Stephen  Manwell^  v.  Wiluaic 

P.  Briggs. 

Tbd  doctrine  of  the  case  of  Ladd  v.  ttUly  4  V 1. 164,  in  reference  to  the  right 
of  the  county  court  to  dismiss  a  suit  for  want  of  jurisdiction,  re-affirmed. 

An  administrator,  suing  in  trover,  may  always  declare  in  his  representative 
capacity,  when  the  property  belongs  to  the  estate.  And,  Ptr  Redfx^lD| 
J.,  if  he  has  once  had  actual  possession  of  the  property,  he  may  maintain  aD 
action  of  trover  for  it  in  his  own  name. 

A  contract  between  A.,  the  ownef  of  a  note,  and  B.,  that  B.  may  take  the 
note,  and  collect  it  at  liis  own  expense,  and  have  one  half  of  what  he  col- 
lects, vests  no  interest  in  the  note  in  B.,  nor  does  it  preclude  A.  from  col* 
lecting  the  note,  if  he  has  an  opportunity. 

A  contract  of  sale,  upon  condition,  vests  no  title  in  the  vendee  until  the  per- 
formance of  such  condition,  unless  the  performance  is  waived. 

A  mere  mental  determination  to  rest  satisfied  with  the  non-performance  of 
such  condition,  not  procured  by  the  vendee  nor  notified  to  him,  will  not 
operate  as  a  waiver  of  such  condition,  so  as  to  vest  the  propertjf  in  the  ar- 
ticle sold  in  the  vendee. 

If  there  have  been  a  tortious  use,  or  taking,  of  property,  a  subsequent  demand 
of  it  will  not  operate  as  a  waiver  of  such  conversion,  nor  entitle  the  defend- 
ant to  prove  an  offer  to  return  upon  such  demand." 

It  ia  error  to  charge  the  jury  that  they  may  find  a  fiict,  when  there  is  no  legal 
testimony  tending  to  prove  such  fact. 

Troyer  for  a  note,  describing  it,  and  for  a  horse..  Plea,  the 
general  issue,  and  trial  by  jury.  On  trial  there  was  found  a  fatal 
variance  between  the  note  offered  in  evidence  and  the  declaration, 
and  the  trial  proceeded  as  to  the  horse  alone. 

The  plaintiff  introduced  evidence  tending  to  prove  that  the  plain- 
tiff's intestate,  about  the  year  1835,  held  a  note  against  one  Hoyt, 


""Han  V.  Skinner^  16  Vt.  138.     Yalt  v.  Saunders  ti  al.^  ib.  943.     Green  v. 
Sperry,  lb.  390. 
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then  residing  io  Jreatern  New  York,  toe  965,  dated  in  1839 ;  that 
the  intestate  agreed  with  one  Jam^s  Briggs,  the  defendant's  brother, 
who  was  then  going  to  western  New  York,  to  take  the  note,  and 
collect  it,  if  he  could,  at  his  own  expense,  and  have,  for  his  trouble, 
one  half  of  what  he  collected;  that  the  note  remained  in  New 
York  until  the  fall  of  1688,  whi^^h  was  after  the  intesitate's  death, 
when  Hoyt  returned  to  Vermont  with  a  hora^,  which  he  left  ip  the 
stable  of  one  Field,  in  Jericho;  tbaJt  the  plaintiff  applied  to  Hoyt  tp 
get  the  faorae  as  part  payment  upon  the  n^  above  mentioaed^  and 
that  Hoyt  agreed  thai  the  plaintiff  might  take  the  horse  at  $75,  or 
960,  and  that  the  plaintiff  agreed  to  giro  up  to  Hoyt  the  note,  or,  if 
the  note  was  nol  obtained  from  New  York,  to  give  him  a  discharge 
Ibr  $75,  or  $60,  on  the  note;  and  that  the  plaintiff,  in  the  abae^ee 
of  Hoyt,  want  and  took  the  horse  from  the  stable  of  Field. 

Hoyt  was  a  witness,  among  others,  ibr  the  plaintiff,  and,  on  cross 
examination,  stated  that  he  expected  the  plaintiff  would  take  the 
horse,  and  that  he  told  her  she  might  do  so,  if  she  would  bring  the 
note,  or  some  paper  discharging  him  from  the  note,  to  the  amount 
of  the  Talue  of  the  horse ;  but  that  she  took  the  horse  without  bring- 
ing either. 

The  defendant,  afrer  proving  the  contract  between  the  intestate 
and  James  Briggs  to  have  been  as  above  stated,  introduced  evidence 
tending  to  prove,  that,  about  die  time  Hpyt  returned  to  Jericho 
with  the  horse  in  question,  James  Briggs  also  returned  upon  a  visit, 
and,  finding  that  Hoyt  had  returned,  requested  his  brother,  the  de* 
fendaiit,  to  pcoottce  the  note  from  New  York,  where  it  then  was, 
and  either  attach  the  horse,  or  in  some  way  procure  an  application 
of  the  horse  upon  the  note ;  that  the  defendant  sent  and  procured 
the  note,  end  called  on  Hoyt  for  payment  a  week  or  ten  days  after 
Hoyt  bad  turned  out  the  horse  to  the  plaintiff;  that  Hoyt  then  in- 
fbtmed  the  defendant  that  he  had  turned  out  the  horse  to  the  plain- 
tiff upon  the  note,  and  the  4^endapt  thereupon  told  him  that  he 
should  hold  him  upon  the  note,— 4>ut  that,  if  he  would  get  back  the 
horse  from  the  plaintiff,  and  deliver  it  to  him,  he  would  give  him 
up  the  note ;  and  that  th^eupon  Hoyt  took  the  horse  from  the  plain- 
tiff,— ^the  plaintiff  forbidding  him, — and  delivered  him  to  the  de* 
fendant,  and  the  defendant  delivered  the  note  to  Hoyt 
23 
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The  defendant  then  offered  to  prove,  that,  after  he  had  kept  the 
horse  several  months,  the  plaintiff  came  to  him  and  demanded  the 
horse ;  and  that  he  then  offered  to  deliver  the  horse  to  the  plaintiff. 
To  this  testimony  the  plaintiff  objected,  and  it  was  excluded  hj  the 
court. 

But  two  witnesses  testified  as  to  the  value  of  the  horse,  both  of 
whom  were  introduced  by  the  plaintiff;  one  of  them  appraised  the 
horse  at  $30  or  $40,— the  other  at  about  $30.  The  defendant 
moved  to  dismiss  the  suit  for  want  of  original  jurisdiction  in  the 
county  court ;  but  the  court  overruled  the  motion. 

The  defendant  insisted  that  this  suit  could  not  be  maintained  by 
the  plaintiff,  as  administratrix,  and  that  the  contract  made  between 
the  i^aintiff  and  James  Briggs  could  not  be  rescinded  without  the 
consent  of  James  Briggs.  But  the  court  charged  the  jury,  that,  if 
they  found  that  Hoyt  turned  out  the  horse  to  the  plaintiff  upon  the 
note,  and  so  informed  the  defendant,  and  afterwards,  at  the  request 
of  the  defendant,  took  the  horse  against  the  will  of  Che  plaintiff  and 
delivered  him  to  the  defendant,  the  defendant  would  be  liable  for  the 
value  of  the  horse.  But  that,  if  the  plaintiff  was  authorized  to  take 
the  horse  from  the  barn  of  Field  only  upon  condition  that  she  first 
brought  and  delivered  to  Hoyt  the  note,  or  some  paper  discharging 
him  from  the  note,  and  she  in  fact  took  the  horse,  in  the  absence  of 
Hoyt,  without  complying  with  such  condition,  then  Hoyt  had  a 
right  to  retake  the  horse,  and  the  defendant  would  not  be  liable. 
But  that,  even  if  the  plaintiff  did  take  the  horse  without  complying 
with  such  condition,  if  Hoyt  was  afterwards  satisfied  to  have  her 
keep  the  horse,  and  so  informed  the  defendant  before  the*defendant 
directed  him  to  take  the  horse,  the  defendant  would  be  liable,  if 
Hoyt  took  the  hcM'se  and  delivered  him  to  the  defendant  by  the  de- 
fendant's procurement ;  and  that,  in  this  point  of  view,  the  testimony 
above  detailed,  tending  to  show  that  Hoyt  told  the  defendant  that  he 
had  turned  out  the  horse  to  the  plaintiff,  was  important 

The  court  farther  instructed  the  jury  that  the  plaintiff  might 
maintain  this  action  in  her  capacity  as  administratrix. 

The  jury  returned  a  verdict  for  the  plaintiff.    Exceptions  by  de> 
fend  ant. 
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Hyde  Sf  Peek  and  Briggs  4*  Underwood  for  defendant. 

1.  The  county  court  had  no  jarisdiction  of  the  case.  The  case 
shows  that  an  action  could  not  be  maintained  for  the  note,  and  the 
horse  was  worth  only  $30  or  $40. 

2.  The  property  in  question  having  come  to  the  plaintiff  since 
ifie  death  of  the  intestate,  the  suit  should  have  been  &y,  and  the 
property  and  possession  laid  in,  the  plaintiff  in  her  4>wn  fight. 
Eaoes  y.  Mocato,  1  Salk.  314.  Jenkins  v.  Plume,  lb.  207.  Ad- 
mms  ▼.  Campbell,  4  Vt.  448.  Hollis  ▼.  Smith,  10  East.  293. 
Marsh  v.  Yellowly,  2  Str.  1107.  Bollard  t.  Spencer,  7T.  R.  35a 
Hunt  F.  /^okes,  4  T.  R.  565.  Goldthwayte  v.  Wood,  5  T.  R. 
234.    Tol.  on  Ex'rs  439.    4  T.  R.  256. 

3.  The  contract  between  the  intestate  and  James  Briggs  was 
Talid,  and  was  not  vacated  by  the  death  of  the  intestate.  The  pos- 
session of  the  note  by  James  Briggs  was  a  possession  coupled  with 
an  interest ;  the  plaintiff  was  therefore  tenant  in  common  with  him, 
and  not  liable  in  trover ;  and  the  defendant,  his  agent,  has  all  the 
rights  of  bis  principal.  Hunt  v.  Silk,  5  East  448.  4  Dane's  Abr. 
471.     14  Mass.  266.     Ckmner  v.  Henderson,  15  Mass.  319. 

4.  As  the  plaintiff  took  the  horse  without  complying  with  the 
conditions  of  the  contract  between  her  and  Hoyt,  the  taking  was 
unlawful,  and  Hoyt  had  a  right  to  retake  the  property  without  be- 
ing liable  in  trover ;  and  the  defendant  is  not  liable  for  advising 
him  to  do  a  legal  act. 

5.  There  is  no  evidence  in  the  case,  tending  to  show  that  Hoyt 
bad  ever  signified  to  the  plaintiff  his  acquiesence  in  her  act,  in 
taking  the  horse  before  complying  with  the  contract,  or  that  he  had 
in  any  way  notified  her  of  his  intention  to  waive  his  right  to  retake 
the  property ;  and  no  such  intent  on  his  part,  not  communicated  to> 
the  plaintiff,  would  bar  him  of  thb  right  Hoyt  having  this  right, 
whatever  the  defendant  may  have  said,  to  induce  him  to  assert  it,  it 
would  not  make  the  defendant  liable. 

6.  The  evidence  of  a  demand  of  the  property  by  the  plaintiff, 
and  an  offer  by  the  defendant,  at  the  same  time,  to  restore  it,  al- 
though accompanied  by  a  refusal  of  the  plaintiff  to  receive  it,  should 
have  been  received,  either  in  bar  of  the  action,  or  in  mitigation  of 
damages.    2  PhiL  Ev.  234.    B.  N.  P.  46.    6  Bac.  Abr.  629.    3 
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Stark.  E7.  1167-B.  Whuhck  v.  Whuboright,  5  Mass.  104.  Jac. 
Law  Diet.,  Tit.  Trover.  Reynolds  v.  8huhr,  5  Cow.  323.  Pk- 
vin  T.  Henshall,  525  E.  C.  L.  17.  Cdok  y.  Hartle,  34  £.  C.  L.  528. 
Baldwin  r.  Porter,  12  Conn.  473.  Murray  ▼.  Burling^  10  Johns. 
172.  Skotwell  T.  Wendover,  I  Johns.  65.  HayvHHfd  et  al.  t.  Seoi' 
ward  et  al.,  26  E.  C.  L.  200.  Irish  t.  Chyes  et  al.,  8  Vt  30.  1 
Johns.  Cas.  406.  Conceding  that  a  party,  after  a  conversion,  has 
his  election  to  pursae  the  pi^operty  or  go  for  the  value  in  damages^ 
yet  if  he  elect  to  fbllow  the  property,  and  make  a  demand,  and  the 
defendant  then  ofier  to  restore  it,  he  is  bound  by  his  election. 

D.  A.  Smalley  for  plaintiff. 

1.  The  county  court  had  jurisdiction.  The  note  described  in 
the  three  first  counts  of  the  declaration  amounted  to  about  |I06, 
and  the  plaintiff  had  reason  to  suppose  that  she  could  recover  for  the 
whole.  Ladd  v.  Hill,  4  Vt  164.  MarrisM  V.  Moore,  lb.  264. 
Spafford  V.  Ritkardson,  13  Vt.  224.  Kittredge  v.  RoUins  et  aL^ 
12  Vt.  541. 

2.  The  horse,  when  taken  and  delivered  to  the  defendant,  was 
the  property  olf  the  estate  in  the  hands  of  the  administratrix.  James 
Bnggs  never  had  any  interest  in  the  note ;  he  was  to  have  one  half 
of  what  he  coUected;  but,  when  the  horse  was  turned  out  to  the 
plaintiff,  he  had  collected  nothing.  The  act  of  Hoyt,  in  taking  the 
horse,  was  the  act  of  the  defendant.  2  Saund.  R.  47  itok.  1 
Chit.  PI.  176. 

3^  The  note  and  horse  being  assets  in  the  hands  of  the  adminis* 
tratrix,  belonging  to  the  estate,  the  hnoney,  when  recovered,  will 
also  be  assets.  The  suit  is  therefore  properly  brought  in  the  plain- 
tiff's representative  capacity:  2  Saund.  R.  47  k.  Blainfield  v. 
March,  7  Mod.  141.  Cowell  et  «z.  «.  Watts,  6  East  405.  1  Cb. 
PI.  23.  1  Saund.  PI.  dz;  Ev.  496.  The  King  v.  Thorn,  1  T.  R. 
487.  Ailing,  AdnCr,  v.  Munson,  2  Conn.  691.  Valentine  v.  Jaeh^ 
son,  9  Wend.  302.  Fhster  v.  Gorton,  5  Pick.  185.  Baxter,  Adn^r, 
V.  Buck,  10  Vt.  548. 

4.  The  evidence  of  Hoyt  was  properly  submitted  to  the  jury. 
It  was  competent  for  him,  before  any  action  by  the  defendant,  to 
waive  the  condition  and  rely  upon  having  the  note,  or  discharge. 


JANUARY  TERM,  1845.  181 

ManweUi  Adm'iy  v.  Briggi. 

thereafter.    And  if  Hoyt  was  ittbfied  with  the  defendant's  taking 
the  horse,  it  is  sufficient. 

6,  The  demand  of  the  horse,  after  an  aUtud  conversion  by  the 
defendant  by  a  tortwus  taking  and  holding  for  several  months, 
though  the  defendant  offered  then  to  deliver  him  up,  cannot  affect 
the  case,  inasmuch  as  she  refased  to  accept  him.  Hart  t.  8kinner, 
16  Vt.  138. 

The  opinion  of  the  court  was  delivered  by 

Redfibld,  J.  1.  We  think  there  is  no  doubt  that  the  motion 
to  dismiss  the  action  for  want  of  jurisdiction  in  the  county  court 
was  correctly  overruled.  The  case  is  the  same,  in  principle,  with 
that  of  Ladd  v.  Mi?,  4  Vt.  164,  and,  in  its  facts,  somewhat  stronger 
than  that  case  in  favor  of  the  jurisdiction  of  the  county  court. 

2.  We  think  the  suit  is  well  enough  brought  in  the  name  of  the 
plaintiff  in  her  representative  capacity.  The  administrator,  under 
our  statutes,  which  are  much  the  same  as  the  English  Sutute  of  4 
Edward  HI,  c.  7,  may  sustain  trover,  either  for  a  conversion  during 
the  life  of  the  intestate,  or,  after  the  decease,  either  before  or  after 
administration  granted.  In  the  former  case  he  must  declare  in  hia 
representative  capacity,  counting  upon  the  possession  and  property 
of  the  intestate,  or  upon  the  administrator's  seisin  by  relation,  and 
in  the  two  latter  cases  the  suit  may  be  in  the  name  of  the  adminis- 
trator as  an  individual  merely,  counting  upon  his  naked  possession, 
when  he  ever  had  such  possession  in  fact;  otherwise  in  all  cases, 
when  the  property  is  in  the  estate,  the  declaration  should  be  in  the 
nanie  of  the  administrator,  as  such.  1  Ch.  PI.  58-60.  Towle  v. 
Laoet,  6  Mass.  904.  Foster  v.  Gorton,  5  Pick.  185.  28  E.  C.  L. 
105.     1  Ad.  dz;  £1.  354.    Story's^Conf.  of  Laws  438. 

3.  We  do  not  think  that  the  contract  between  Stepjien  Manwdl 
and^ James  Briggs,  as  detailed  in  the  bill  of  exceptions,  was  sufficient 
to  vest  any  interest  in  the  note  in  Briggs,  or  in  any  thing  which 
should  be  collected  on  the  note,  unless  collected  by  him.  The  case 
of  depositing  a  note  with  a  third  person,  upon  the  terms  that  he  have 
one  half  he  can  collect  upon  it,  is  not  very  uncommon,  and  is  not 
understood  to  vest  any  interest  in  the  note  in  such  depositary,  or  as 
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precluding  the  owner  of  the  note  from  collecting  it  himself,  if  he 
hare  an  opportunity. 

4.  As  the  testimony  was,  and  as  the  case  was  put  to  the  jury, 
we  are  to  understand  that  the  jury  might  have  found,  and  probably 
did  find,  that  the  plaintiff  took  the  horse  before  any  contract  was 
closed, — before  she  had  performed  the  necessary  conditions  on  her 
part.  If  so,  it  is  settled  law  that  no  title  would  vest  in  her.  3 
Stark.  £v.  1148  d&  note,  citing  Bishop  t.  ShilHto,  2  B.  &  Aid. 
329,  note. 

5.  But  the  jury  were  told  that  this  condition  would  be  waived, 
if  **  Hoyt  was  afterwards  satisfied  to  have  her  [the  plaintiff]  keep 
the  horse,  and  he  so  informed  the  defendant,  before  the  defendant 
directed  him  to  take  the  horse."  If  by  **  satisfied*'  is  meant  a  mere 
mental  conclusion  to  waive  the  condition,  and  this  not  notified  to 
any  one,  then  it  is  not  true  that  such  a  mental  determination  would 
affect  the  title  of  the  property,  which  had  been  wrongfully  taken  by 
the  plaintiff.  If  the  plaintiff  had  done  any  act,  in  order  to  induce 
this  waiver  of  the  condition,  or  had  been  informed  of  it,  and  acted 
upon  it,  the  waiver  would  then  have  become  irrevocable  ,* — but  not 
«o  when  it  was  a  mere  mental  waiver,  and  was  made  known  only  to 
the  defendant,  or  any  other  person  not  interested  in  the*  perform- 
ance of  the  condition.  This  is  the  natural  import  of  the  word 
''  satisfied,"  and  the  sense  in  which  it  was  probably  used  to  the 
Jury. 

But  if  we  should  construe  the  term  as  importing  something  be- 
yond this, — as  implying  an  express  waiver  of  the  condition,  made 
known  to  the  plaintiff, — ^there  is  still  a  difficulty  in  sustaining  the 
case, — ^there  being  no  evidence  tending  to  show  that  any  such  fact 
existed.  And  if  the  plaintiff  would  get  along  with  his  case  upon 
the  ground  that  Hoyt  had  waived  this  condition  in  the  sale,  she 
must  prove  that  fact ;  and  a  jury  cannot  be  permitted  to  draw  any 
such  conclusion  by  mere  conjecture.  The  important  testimony 
upon  this  point,  to  which  the  jury  were  referred,  was,  that  Hoyt  told 
the  defendant  that  "  he  had  turned  out  the  horse  to  the  plaintiff  on 
the  note."  We  do  not  think  this  has  any  tendency  to  show  that 
the  contract  of  sale  was  closed  by  Hoyt's  waiving  the  condition 
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which  was  at  firel  annexed  to  it.  If  Hoyt  told  the  defendant  that 
he  had  turned  the  horse  out  upon  the  note,  it  seems  quite  as  proba- 
ble that  he  told  him  upon  what  conditions,  as  that  he  omitted  to 
state  the  conditions ;  and  if  we  could  suppose  that  he  did  omit  to 
state  the  conditions,  we  should  more  naturally  conclude  that  he  had 
merely  determined  in  his  own  mind  not  to  insist'  upon  the  condi- 
tions, than  that  he  had  expressly  so  stipulated  with  the  plaintiff.  If 
this  were  the  true  state  of  the  case,  then  Hoyt  and  the  defendant 
would  be  without  fault. 

In  regard  to  the  conversion, — if  there  had  been  a.  tortious  use,  or 
taking,  of  the  horse,  which  of  itself  amounted  to  a  conversion,  a 
subsequent  demand  would  hardly  amount  to  a  waiver  of  such  con- 
version. But  the  evidence  of  a  conversion,  which  should  result 
from  a  mere  demand  and  refusal,  would  be  very  much  affected  by 
a  subsequent  demand  and  the  defendant's  then  ofiering  to  surrender 
the  property.  It  is  upon  this  ground,  if  any,  that  the  case  of  ITay- 
wood  V.  Seaward  et  al,  1  Moore  &  S.  459,  [28  £.  C.  L.  269,]  is 
to  be  justified.  In  that  case  the  defendants  had  in  their  possession 
a  boiler  belonging  to  the  plaintiflfe,  who  demanded  it,  and  the  de- 
fendants at  first  refused  to  give  it  up,  but  afterwards,  and  before 
the  issuing  of  the  writ,  tendered  it  to  the  plaintiffs, — and  it  was  held 
no  conversion. 

Judgment  reversed,  and  case  remanded  for  anew  triaL 


Noah  Pbeston  v.  Erastus  F.  Whitcomb. 

[I5  Chahckrt.} 

,  To  authorize  a  court  of  equity  to  reform  a  written  hkfltmment,  on  the  ground 
of  mistake,  the  evidence  showing  the  mistake  must  be  strong,  and  of  a 
conclusive  character. 

Where  arbitrators  awarded  that  the  orator  should  pay4o  the  defendant  a  cer- 
tain sum  of  money  by  a  time  specified,  and  that  the  defendant  should,  at 
the  saiae  thne,  execute  to  the  orator  a  deed  of  certain  premises,^  and  the 
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dtfendaBty  at  the  day,  tendered  to  the  orator  the  required  deed,  wbioh  th^ 
orator  refused  io  accept,  and  the  defendant  thereupon  commenced  an  action 
at  law  against  the  orator  upon  the  award,  and  recovered  judgment  for  the 
sum  awarded  to  be  paid  to  bim  and  his  costs,  and  afterwards  the  defendant 
■old  and  transferred  the  premises  to  a  third  person,  receiving  the  value 
thereof,  the  court  enjoined  the  defendant  ftom  any  Arther  proeeedinge  to 
enfiwce  payroentof  the  judgment  recovered  by  him  at  law,  and  ordered  that 
be  repay  to  the  orator  the  amount  of  a  payment  which  the  orator  bad  mada 
to  him  towards  the  land  prior  to  the  award,  and  which  was  taken  into  con* 
sideration  by  the  arbitratorsi  and  also  that  he  pay  the  orator's  costs.  But 
the  defendant  was  allowed  to  deduct,  from  the  payment  to  be  made  by 
htm,  the  amount  of  his  costs  in  the  suit  at  law,— the  court  holding  that  that 
judgment  was  rightly  recovered,  as  the  ftcta  then  were. 

Appeal  from  tbe  court  of  chaacery. 

The  allegations  in  the  orator's  bill,  whieh  it  becomes  material  to 
detail,  were,  in  substance,  that,  prior  to  March  13,  1837,  the  de- 
fendant had  received  from  the  orator  a  quantity  of  hay,  and  that  a 
dispute  had  arisen  between  them  relative  to  it, — the  defendant 
claiming  that  the  orator  had  agreed  to  purcba«e  the  defendaot's 
title  to  a  certain  piece  of  land,  and  that  the  hay  was  delivered  io 
part  payment  therefor ;  that  on  the  13th  day  of  March,  1837,  the 
parties  agreed  to  submit  their  differences  to  tbe  arbitrament  of  Ed* 
ward  Jones  and  Nathan  Fay,  jr. ;  that  it  was  fully  understood  by 
the  parties  and  the  arbitrators  that  the  latter  were  not  to  examine 
at  all  into  the  title  of  the  defendant  to  the  premises,  but,  if  they 
awarded  the  conveyance  at  all,  were  to  award  the  conveyance  of  a 
good  title  in  fee ;  that  the  arbitrators  went  on  and  heard  the  parties, 
and  made  an  award,  appraising  the  premises  at  $362,50,  deducting 
therefrom  the  vi^eof  the  hay,  which  they  called  $85,14,  and 
ordering  the  orator  to  pay  to  the  defendant  the  balance,  being 
$277,36,  by  the  first  day  of  April,  1838,  and  that  the  defendant,  on 
or  before  that  day,  should  "  well  execute  a  good  and  authentic  deed 
of  conveyance"  of  tbe  premises,  and  deliver  the  saitte^  together 
with  the  possession  of  the  premises,  to  the  orator ;  that  the  arbitra- 
tors intended  thereby  to  insure  to  the  orator  a  conveyance  of  the 
titk  to  the  premises,  and  supposed  that  they  had  used  terms  in  their 
award  which  would  accomplish  that  purpose ;  that  on  tbe  first  day 
of  April,  1838,  the  orator  was  neadj  to  pyy  said  suia  of  $277^, 
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twt  that  the  defendtnt  then  tendered  to  him  a  deed,  which,  instead 
of  conveying  a  good  title  to  the  premises,  conveyed  only  snch  title 
as  the  defendant  then  had, — which  the  orator  averted  was  invalid  to 
hold  the  land ;  that  the  orator  refused  to  accept  the  deed  tendered, 
and  brought  an  action  at  law  to  enforce  performance  of  the  award, 
in  which  action  the  Supreme  Court  decided  that  the  deed  tendered 
was  all  that  was  required  by  the  terms  of  the  award  ;*  that  the  de- 
fendant then  commenced  an  action  at  law  against  the  orator,  upon 
the  award,  to  recover  the  sum  whi^h,  by  the  award,  the  orator  was 
to  pay  to  him,  and  recovered  judgmenl  in  said  action  at  the  Janu- 
ary Term,  1841,  of  the  Supreme  Court  in  Chittenden  County  for 
9340,22  damages  and  $36,09  costs,t  on  which  an  execution  was 
now  outstanding  against  the  orator ;  and  that  the  defendant,  subse- 
quent to  the  recovery  of  that  judgment,  viz.,  on  the  13th  of  Janua- 
ry, 1841,  by  warrantee  deed  of  that  date,  well  executed,  acknowl- 
edged and  recorded,  conveyed  the  same  premises  to  Joseph  Whip- 
ple and  Iddo  Green  fbr  the  sum  of  $362,50. 

The  orator  prayed  that  the  defendant  might  be  ordered  to  perfect 
his  title  to  the  premises,  and  convey  the  same  to  the  orator,  accord- 
hig  as  the  terms  of  the  award  were  intended  to  be,  or  that  he  might 
be  enjoined  from  pursuing  to  effect  the  judgment  recovered  by  him 
in  January,  1841. 

The  defendant  answered,  denying,  in  substance,  that,  '*  according 
to  his  belief/'  there  had  been  any  mistake  made  by  the  arbitrators 
in  the  award,  but  admitting  that  he  had  deeded  the  premises  to 
Whipple  and  Green,  after  the  recovery  of  his  judgment  in  January, 
1841,  as  alleged  in  the  bill.l 

*See  the  report  of  the  case,  Preston  y.  Wkiteomb^  11  Vt.  47,  io  which  the 
facts  from  which  this  case  originated,  and  the  construction  which  the  Su- 
preme Court  gave  to  the  award  above  referred  to,  are  detailed  at  length. 

t  WhUeamh  v.  Preslouy  13  Vt.  53. 

IBoth  the  bill  and  answer  were  very  voluminous ;  bat  the  'main  object  of 
the  bill  was  to  have  the  alleged  mistake  in  the  award  corrected,  and,  as  the 
court  did  not  find  the  fact  that  any  mistake  had  occurred,  it  becomes  unne- 
cessary to  set  forth  the  allegations  any  more  fully  than  they  are  above  de- 
tailed. 

24 
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The  angwer  wat  Uaversed,  and  testiniony  was  taken  upon  bod^ 
sides,  the  material  portion^  of  which  are  detailed  in  the  opinion  of 
thecoarU  * 

The  court  of  chancery  decreed  that  the  defendant,  his  agentSi 
&o.,  be  perpetually  enjoined  from  any  proceedings  to  enibree  col- 
lection of  the  judgment  recovered  by  him  in  January,  1841,  that  he 
pay  to  the  orator,  by  a  time  specified,  $85,14,  (the  price  of  the  hay 
as  found  by  the  arbitrators,)  with  interest,  and  that  he  pay  the  ora- 
tor's costs  in  this  suit,  deducting  therefrom  $96,09,  being  the 
amount  of  costs  recovered  by.,him  in  the  judgment  which  was  ^i- 
joined. 

C  D.  Kasson  for  orator. 

1.  The  only  true  question  of  fact,  arising  in  this  case,  is  this, — 
is  the  real  judgment  and  intention  of  the  arbitrators^  correctly  em- 
bodied in  the  instrument  which  they  drafted  ?  The  Supreme  Court 
have  already  given  a  construction  to  this  instrument,  and  to  the 
deed  tendered  in  execution  of  it,  to  the  effect  that  a  warrantee  deed, 
in  the  terms  of  the  award,  would  only  bind  the  warrantor  to  a  d^ 
fence  of  such  portion  of  the  land,  as  he  had  a  title  to, — which  of 
course  needs  no  warranty.  The  arbitrator  Fay  expressly  swears 
that  he  intended  to  award  an  indefeasible  title  to  the  whole  land, 
and  that  he  supposed  that  he  had  done  so.  Jones,  the  other  arbi- 
trator,  through  much  circuity,  comes  to  the  same  result. 

Mistake  is  one  of  the  peculiar  grounds  of  chancery  jurisdiction ; 
and  where  it  has  been  the  mistake  of  a  draftsman,  as  here,  whether 
of  law,  or  of  fact,  equity  always  relieves.  Hunt  v  Rausmanier,  8 
Wheat.  174.  8.  C,  1  Pet.  1.  Thomas  v.  Frazer,  3  Ves.  399. 
Joynes  V.  Staiham,  3  Atk.  357.  UnderkiU  v.  Honoood,  10  Yes. 
227.     Atkins  v.  Dick,  14  Pet.  114. 

2.  The  defendant  confesses,  in  his  answer,  the  fraud  charged  in 
the  bill,  in  his  conveyance  of  the  land  to  Whipple  and  Green  the 
13th  of  January,  1841 ;  so  that,  admitting  the  contract  to  have  been 
proved  as  contended  for  by  the  defendant,  he  has  rendered  himself' 
unable  to  perform  it  by  his  own  wrongful  act,  and  no  decree  can  be 
made  by  this  court  to  compel  execution  of  it.  It  follows,  hence, 
that  the  defendant  has  the  orator's  property,  the  hay,  and  cannot 
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«id  wUlnot  yield  the  fMpro  ^vd  agreed  apcD,  and  it  ootf  remtins 
€k  tkii  eoart  to  decree  pujmeAt  for  tiie  hay  in  money,  and  peipet- 
wMf  enjoin  the  defendant  firoiA  piroeeeding  to  collect  from  the  ort- 
ttk  payneht  fer  thb  land^  for  Vrfaich  Im  has  binaelf  received  pay- 
■lent  from  a  third  penoBi 

Sfde  4*  Peck  aild  Bn^  4>  Underwood  for  defendabt. 

].  The  tniBtake  €0mt>lained  of  is  not  a  niMAafce  otfkei,  tnit « 
Mistalie  of /ov,  irOm  which  a  court  of  equity  cannot  relieve.  Bank 
mf  U.  A  t.  Dmid  et  nLy  12  Pet.  32-^  The  arbitrators  used  pre- 
cisely the  language  they  intended, — and  the  construction  and  leral 
«iieet  of  a  writing  is  a  nlatter  of  law.  1  Story's  £q.  121.  1  Fonbl. 
Eq.  fi.  I,  e»  2,  ^  7,  note.  The  rule  is  more  strict  against  correct- 
-  ihg  moards^  than  contracts.  6  Pet  Good.  R.  862.  But,  if  a  mis- 
take alene  is  gronnd  of  relief^  the  proof  must  be  strong  and  irrefrag- 
Me.  L<Ml0  TnuRuew^  in  SheWume  v.  JneAi^ntn,  1  Bro.  C.  C.  . 
847.    1  Btory's  Eq.  169.    2  lb.  679. 

8k  The  jildgment  at  law  in  f&vor  of  this  defendant  fiirnishes  nb 
grdabd  fee  relief  in  this  coart.  That  action  was  np<»i  the  arbitra- 
tion bond,  and  the  judgment  recovered  was  for  damages  for  nm 
ferfomumee.  The  rale  of  dami^es,  when  the  plaintiff  has*  ad- 
Tanced  the  ioonsideration,  is  the  vafne  of  the  act  to  be  done,  or  Of 
the  thing  te  be  delivered  by  the  defendant ;  but  when,  as  in  this 
ome,  the  plaintiff  fas  not  aA^aneed  the  consideration,  the  rule  is  dif- 
ferent, being  the  difference  between  the  Contract  price  and  the  val- 
ve of  the  thin^  at  the  time  of  the  bteach,  (ooless  special  damage  he 
shown,)  leaving  each  party  the  owner  of  the  thing  sHpnlaied  upon 
hie  part.  The  recovery  is  not  ihe  price,  but  a  compensation  ih 
damages  for  non-performance ;  and  the  judgment  is  conclusive  that 
it  was  rendel'ed  only  fdr  Just  damages  for  non-petformance.  Hop- 
Jfcms  V.  Leci  5  Pet  Oond.  R.  23.  Weils  V.  Ahernethy,  5  Conn. 
222.    Chtk  V.  Pinney^  7  Cow.  681.    Deg  v.  Dox^  9  Wend.  129. 

Il  follow^  thai  the  court  cdnnot  decree  the  land  to  the  orator,  be> 
•intoe,  ils  we  have  deen»  the  damages  are  assessed  upon  the  bypothi- 
etis  that  the  Vendor  heeps  the  propeny ;  they  cannot  decree  the 
yriee  of  it,  for  the  same  reason ;  for  the  same  reason  they  cannot 
enjoin  the  judgment,  without  directly  impeaching  it.  JSank  of 
U.  a.  V.  Daniel  et  di^  12  Pet  R.  32.    1  jStary's  Eq.  129. 
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PrestOD  V.  Wbitcomb. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  primary  object  of  this  bill  is  to  reform  an 
award  of  arbitrators,  and  make  it  different  from  what  it  is  upon  its 
face,  or  entirely  to  set  it  aside,  and  grant  relief  according  to  what 
is  claimed  to  be  the  inherent  equities  of  the  parties^ 

We  have  no  occasion  to  pass  upon  the  question,  whether  a  court 
of  equity  has  power  to  correct  a  mistake  in  law,  unaccompanied 
with  other  grounds  of  relief,  and,  if  so,  whether  the  principle  should 
be  extended  to  awards  of  arbitrators.  The  evidence,  in  this  case, 
to  show  any  mistake  in  drawing  up  the  award,  in  regard  to  its  le- 
gal effect,  is  unsatisfactory.  To  authorize  a  court  of  equity  to  re- 
form a  written  instrument  upon  the  ground  of  mistake,  the  evidence 
showing  the  mistake  must  be  strong  and  of  a  conclusive  character ; 
and  it  has  sometimes  been  said,  it  must  be  irrefragable.  But,  in* 
the  present  case,  it  seems,  that,  by  the  original  agreement  of  the 
parties,  Preston  was  to  give  $362.50,  (the  sum  awarded)  and  risk 
the  title ;  and  we  do  not  learn  that  there  was  any  controversy  be- 
fore the  arbitratCM's  about  the  title,  or  the  price  to  be  paid  for  it. 
The  effect,  as  given  to  the  award  at  law,  carried  out  the  original 
agreement  of  the  parties.    See  11  Vt.  47. 

Tery  little  can  be  made  out  of  the  testimony  of  Jones,  going  to' 
to  show  a  mistake;  and  though  the  testimony  of  the  other  arbitrator 
is  a  little  more  to  the  point,  yet  it  stands  opposed  to  the  original 
agreement  of  the  parties,  and  opposed  to  the  award  itself;  and  the 
defendant,  according  to  his  belief,  denies  in  his  answer  that  there 
was  any  mistake  as  to  the  legal  effect  of  the  award.  The  parties 
must,  then,  at  all  events  in  this  case,  stand  upon  the  award,  as  made 
and  published ; — and  if  there  had  been  nothing  farther  in  the  case, 
the  bill  should  be  dismissed  with  costs. 

But  it  seems,  that,  after  Wbitcomb  had  recovered  a  judgment 
against  Preston  for  the  sum  awarded  to  be  paid  him  for  the  land, 
less  the  value  of  the  hay,  which  he  had  before  received,  he  sold  and 
deeded  ^he  land  to  another  person.  The  defendant,  then,  has  re- 
ceived pay  for  the  land,  which  in  equity  would  belong  to  the  plaiih* 
tiff,  upon  his  payment  of  the  purchase  money.  The  judgment, 
which  is  sought  to  be  enjoined,  it  is  clear,  was  given  for  the  sum 
awarded  for  the  land,  and  the  interest,  after  deducting  the  hay; 
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See  Whitcomb  y.  Preston,  13  Vt.  63.  The  defendant  shoald  not 
be  permitted  to  retain  the  avails  of  the  land,  and  still  collect  his 
judgment 

It  is  now  said  by  the  defendant's  counsel  that  the  rule  of  dama- 
ges at  law  was  wrong,  and  that  he  was  only  entitled,  in  effect,  to 
nominal  damages.  So  far  as  it  respects  this  case,  it  is  a  matter  of 
little  account,  as  it  seems  to  me,  whether  the  rule  of  damages 
adopted  by  the  court  was  strictly  correct,  or  not.  The  plaintiff,  in 
that  suit,  elected  to  take  his  damages,  in  point  of  fact,  for  the  sum 
awarded  by  the  arbitrators,  and  if  this  was  wrong,  it  furnishes  no 
good  reason  why  he  should  retain  the  benefit  of  this  judgment,  and 
still  hold  the  avails  of  the  land  besides.  But  we  think  the  rule 
adopted  was  the  correct  one.  The  plaintiff  in  that  case  had,  in  le- 
gal effect,  performed  the  award  on  his  part,  by  his  having  executed 
and  tendered  to  the  defendant  such  a  deed  as  the  award  required, 
accompanied,  also,  with  a  tender  of  the  possession.  The  result  is, 
that  the  decree  of  the  chancellor  must  be  afiirmed  with  additional 
costs. 

The  present  defendant's  costs  in  the  suit  upon  the  award  were 
rightly  deducted  by  the  decree  of  the  chancellor  from  the  orator's 
costs  in  this  auit  That  judgment  was  rightfully  recovered,  both 
the  damages  and  costs ;  and  no  reason  has  since  intervened  why 
the  costs  should  not  be  paid.  The  cause  is  r^initted  to  the  chan- 
cellor accordingly,  with  instruction  that  he  modify  the  decree  only 
as  to  the  time  when  the  money  decreed  to  be  paid  to  the  orator 
flbaU  be  payable. 
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NATHAmEL  Hill  and  Wife  o.  John  S.  Rotce. 

If  the  hasband  appoint  an  attorney  to  receive  the  money  upon  his  wife's 
ehote  in  (Action,  and  the  attorney  actaally  receive  the  money,  the  wife  can- 
not join  with  the  husband  in  a  sait  to  recover  the  money  from  the  attorney, 
but  the  husband  must  sue  alone. 

Af  SUMP81T  for  money  had  and  received.    Plea,  the  general  issue. 

On  trial,  the  plaintifis  gave  in  evidence  a  receipt,  executed  by  the 
defendant,  which  recited  that  the  defendant  had  received  of  the 
plaintiff  Nathaniel  Hill  ''  a  note  held  by  himself  and  wife,"— de- 
scribing it, — from  which,  when  collected,  the  defendant  was  to 
•deduct  the  amount  of  a  debt  due  from  the  plaintiffii  lo  him,  and 
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oonclnding  as  follows; — '^  And  I  hereby  agree  to  aecoant  to  aaid 
Hill  fisr  the  remainder  of  aaid  note,  when  collected,  after  payiofr 
my  debt  against  sud  Hill  and  his  wil^,  as  aforesaid.^  The  plain- 
tiA  also  offered  to  prove,  and  the  defendant  conceded,  that  the  note 
mentioned  in  the  said  receipt  was  the  sole  property  of  the  said  HilPs 
wife,  prerious  to  her  marriage  to  said  Hill,  and  that  the  money  due 
upon  said  note  had  been  collected  and  received  by  the  defendant, 
and  was  in  his  hands  at  the  time  this  action  was  commenced. 

From  .these  facts  the  court  decided  that  the  action  should  hare 
been  brought  in  the  name  of  Nathaniel  Hill  alone,  and  that  his  wife 
ooold  not  join  with  him  as  pl^nttff  in  the  fiction.  Exceptions  by 
I^aintifi. 

H.  R.  Sf*  J.  J.  BeardsUy  for  plaintifls. 

1.  The  receipt  furnishes  no  evidence  that  the  husband  had  re* 
doeed  his  wife's  chose  in  action  to  possession,  so  as  to  divest  her  of 
ril  interest  in  it,  or  in  the  nxMiey  collected  thereon  in  the  hends  of 
the  defendant  The  taking  the  receipt  was  not  the  substitution  of 
a  new  security,  merging  the  note,  but  was  rather  collateral  to  the 
note,  the  note  still  remaining  the  property  of  the  husband  and  wife 
while  in  the  hands  of  the  defendant  for  security  and  collection. 

2.  The  defendant  was  the  agent  of  the  husband  and  wife,  and 
was  acting  in  reference  to  thenr  joint  interest ;  and  his  receipt  of 
tlM  money  would  not  divest  the  wife's  interest,  unless  the  husband, 
hj  some  oneqaivocal  act,  had  indicated  that  the  wife's  claim  should 
cease  immediately  upon  the  payment  of  the  money  into  the  hands 
of  the  agent  d  Kent  142.  9  Vt.  320.  10  Vt  446w  Whitaker  v. 
WiittAer,  6  Johns.  111.  The  whole  case,  softir  from  showing  any 
such  intention  on  the  part  of  the  husband,  evinces  rather  a  design 
on  hie  part  to  preserve  his  wife's  interest.  This  is  conclusively 
shown  by  the  fact  that  he  joined  her  with  himself  in  this  suit 

3.  Under  the  circumstances  it  wae  optional  on  the  part  of  the 
husband  to  regard  the  wife's  chose  in  action  as  reduced  to  his  pos- 
session^  or  not,  as  he  chose.  By  preserving  her  interest,  as  was 
mansfestly  his  design,  he  was  only  doing-  what  a  court  of  equity 
wonid  diteet,  in  cases  bearing  a  strong^  analogy  to  this.    In  this 

'  of  the  case  the  husband  has  a  right  to  elect  whether  the  action 
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shall  be  brought  in  his  own  name,  or  jointly  with  bis  wife; 
and,  whatever  his  election  may  be,  the  defendant  has  no  reason  to 
complain,  as  he  can  in  no  way  be  prejudiced  by  the  choice.  I  Ch. 
PI.  17.  Arch.  PI.  41-2.  2  Saund.  PI.  &  Ef.  69.  70,  and  cases 
there  cited.  Stanwood  v.  Stanwood,  17  Mass.  57.  16  Mass.  480. 
Richardson  v.  Daggett,  4  Vt.  336. 

A.  O.  Aldis  ai^d  Smtdley,  Adams  4*  Hoyt  for  defendant. 

1.  If  the  husband  impower  another  to  receive  the  money  due  on 
a  chose  in  action,  which  belonged  to  the  wife  before  marriage,  and 
he  receive  it,  although  it  do  not  come  to  the  hands  of  the  husband , 
it  is  held  to  be  a  reducing  of  it  to  his  possession.  Ham.  on  Parties 
195.  Reeve's  Dom.  Rel.  4.  2  Kent  137.  Bingh.  on  Gov.  209. 
I  Bac.  Abr.  289.  Schuyler  v.  Hoyle,  5  Johns.  Ch.  R.  196.  4 
Petersd.  27  &  note. 

2.  The  contract  between  the  defendant  and  the  husband 
amounted  to  an  assignment  of  the  debtto  the  defendant  for  a  valua- 
ble consideration,  and  an  agreement  between  the  defendant  and  the 
husband  alone,  for  a  valuable  consideration,  to  account  to  the  hus" 
band  alone  for  a  part.  In  such  case  the  husband  must  sue  alone. 
1  Ch.  PI.  32. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  We  think  there  was  no  right  of  action  in  the 
plaintiffs  at  the  time  the  suit  was  brought.  Whatever  will  destroy 
absolutely  the  wife's  right  of  survivorship  will  preclude  her  being 
joined  in  the  action  to  recover  her  choses  in  action ; — as  if  there  be 
a  new  security  given  to  the  husband  alone,  or  any  other  contract 
made  with  the  husband,  by  which  the  former  contract  is  merged. 
It  is  said  in  the  elementary  books,  too,  that,  if  the  husband  assign 
the  wife's  chose  in  action  for  a  valuable  consideration,  this  will 
destroy  her  right  of  survivorship.    2  Kent  136. 

In  the  case  of  Schuyler  v.  Hoyle,  5  Johns.  Ch.  R.  196, — ^which  is 
a  very  well  considered  case,  and  in  chancery,  where  the  rights  of 
the  wife  are  viewed  quite  as  favorably  as  at  law, — it  is  said,  ''  that, 
if  the  husband  appoint  an  attorney  to  receive  the  wife's  money,  due 
upon  her  chose,  and  be  receive  the  money,"  or  if  the  husband  assign 
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the  wife's  chose  absolutely, — which  has  since  been  questioned, — or 
if  he  recover  it  by  a  suit  at  law  in  his  own  name, — which  he  could 
not  ordinarily  do,  unless  by  consent  of  the  debtor,— or  if  he  release 
the  debt,  the  right  of  survivorship  in  the  wife  is  gone. 

But,  without  going  much  into  all  these  propositions,  it  is  well 
settled,  I  think,  that,-  if  the  husband  appoint  an  attorney,  who  col- 
lects the  money  upon  the  wife's  chose,  her  right  of  survivorship  is 
gone,  and  she  cannot  join  in  a  suit  to  recover  the  money  from  the 
attorney.  The  effect  of  the  husband's  assigning,  or  mortgaging, 
her  chose  is  mor^  questionable,  in  regard  to  the  wife's  right  of  sur- 
vivorship before  the  money  is  actually  received.  But  the  former 
proposition  disposes  of  this  case.  The  money  in  the  defendant's 
hands  was  the  money  of  the  husband,  and  he  alone  can  sue  for  it. 
1  Chit.  PI.  19. 

Judgment  affirmed. 


Samuel  B.  Hurlburt  v.  Richard  Hicks  and  John  Goodsell, 
and  Harmon  Woodruff  and  H.  R.  &  J.  J.  Beardsley,  Trustees. 

Where  one  sanuDoned  as  trustee  ia  adjudged  trustee  by  the  county  court,  the 
principal  debtor  in  the  case  may  file  and  prosecute  exceptions  to  such  de- 
cisions. 

A  deputy  sheriff,  who  has  received  an  execution  for  collection,  and  who  has, 
during  its  life,  collected  the  money  due  upon  it,  may  be  held  as  trustee  of 
the  execution  creditor  for  the  amount  so  collected,  if  he  have  it  in  his 
hands  at  the  time  of  the  service  of  the  trustee  process  upon  him  ;  and  his 
liability  is  not  affected  by  the  fact  that  the  execution  creditor  has  never 
demanded  of  him  payment  of  such  money. 

An  attorney,  who  has  a  demand  in -his  hands  for  collection  at  the  time  of  the 
service  of  trustee  process  upon  him  as  trustee  of  his  client,  for  whom  he 
holds  the  demand,  may  be  held  as  trustee  of  the  client,  if  he  collect  the 
money  open  the  demand  after  such  service,  but  previous  to  the  making 
his  disclosure. 
25 
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1.  The  policy  of  our  law  is  to  subject  the  whole  estate  of  the 
debtor,  whether  real  or  personal,  whether  in  possession,  or  in  action, 
to  the  process  of  law  to  enforce  the  payment  of  his  debts.  TVimw 
bfy  ei  al.,  ▼.  C7arifc,  13  Vt.  118.  HuteMns  y.  HawUy,  9  Vt  295. 
Rev.  St.  190,  %%  1,  4,  34.    lb.  194,  %  33. 

2.  Woodruff  was  indebted  to  the  defendant  Hicks  for  the  mon* 
ey  in  his  hands  at  the  time  of  the  service  of  the  trustee  process  up- 
on him,  and  Hicks  had  then  a  right  to  demand  and  receive  it,  and, 
on  neglect,  or  refusal,  might  maintain  an  action  of  assumpsit  against 
him  for  it  Conant  v.  Bichull,  N.  Chip.  Rep.  66.  Eastman  v. 
Curtis,  4  Vt  616.  Hitchcock  v.  Egertan,  8  Vt  202.  Denton  v. 
Livingston,  9  Johns.  96.    2  Phil.  Ev.  377,  390. 

3.  As  the  trustee  statutes  are  remedial,  and  intended  to  enlarge 
the  rights  of  the  creditor  to  reach  the  effects  and  credits  of  his  debt- 
or,  and  to  restrict  his  remedy  by  arrest,  they  ought  to  be  liberally 
and  beneficially  construed. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  In  this  case  the  trustees  were  adjudged 
chargeable  on  their  disclosures.  It  appears  that  Woodruff  had,  as 
deputy  sheriff,  collected  on  execution  in  favor  of  Hicks,  one  of  the 
defendants  in  this  action,  an  amount,  for  which  the  county  court 
adjudged  him  trustee  of  Hicks.  The  execution,  on  which  he  col* 
lected  the  money,  bore  date  September  27,  1843,  and  was  returna- 
ble in  sixty  days;  he  collected  the  money  within  the  life  of  the  ex- 
ecution ;  and  the  writ  in  the  present  case  was  served  on  him,  as  trus- 
tee, on  the  29th  day  of  November,  1843. 

The  principal  debtor  excepts  to  the  decision  of  the  county  court ; 
and  it  is  objected,  that,  inasmuch  as  Woodruff,  the  trustee,  did 
not  except  to  the  decision  of  the  court  below,  the  judgment  should 
be  affirmed.  It  appears  to  us,  however,  that  the  principal  debtor, 
whose  interest  is  affected  by  the  proceeding,  and  who  has  been  in- 
terfered with  in  the  collection  of  his  executions  in  the  hands  of  the 
deputy  sheriff,  may  save  any  question  arising  on  the  disclosure  of 
the  trustee,  and  show  any  good  cause  why  his  debts  and  contracts 
should  not  be  interfered  with. 

On  the  question  raised  on  the  disclosure  of  Woodruff  we  have 
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no  doubt  the  decision  of  the  county  court  was  correct.  It  is  suffi- 
cient, if  the  trustee  has  any  credits  of  the  principal  debtor  in  his 
hands,  or  is  indebted  to  him  absolutely,  and  not  depending  on  any 
contingency.  A  sheriff,  having  collected  money  on  an  execution, 
is  so  indebted  to  the  creditor,  for  which  the  creditor  may  maintain 
an  action  against  him  for  money  had  and  received.  It  was  so  deci- 
ded in  the  c^se  oi  DdU  v.  Birch  et  o/,  sheriffs  of  London,  3  Campb. 
346,  and  in  the  case  of  LangcUtt  t.  Jones,  I  Stark.  R.  345,  and 
that  such  action  could  be  maintained  against  th^  sheriff,  even  with* 
out  a  previous  demand. 

These  decisions  are  directly  opposed  to  the  case  of  Wilder  v. 
Bailey  if  TV.,  3  Mass.  289.  The  latter  case,  it  is  true,  is  suppor- 
ted by  very  ingenious  reasoning;  but  we  apprehend,  that,  under  the 
statute  of  this  State,  which  subjects  every  person  to  this  process 
having  any  goods,  effects,  or  credits  of  the  principal  debtor  in- 
trusted, or  deposited,  in  his  hands,  or  possession,  the  case  in  Mas- 
sachusetts cannot  be  received  as  an  authority  to  control  the  con- 
struction of  the  statute.  The  preamble  of  the  statute  in  Massachu- 
setts was  much  relied  on  in  the  opinion  of  the  court ;  no  such  pre- 
amble exists  in  our  statute,  but  ail  the  credits  of  the  debtor  are  sub- 
ject to  be  taken  on  this  process. 

It  is  not  material  for  us  to  consider  whether  an  action  for  money 
had  and  received  could  be  maintained  against  the  officer  by  the 
eveditor  in  the  execution,  without  a  previous  demand,  as  was  deci- 
ded in  the  case  of  Dale  v.  Birch  et  al,  3  Campb.  346.  It  is  suffi- 
cient to  say  that  the  officer  has  credits  of  the  principal  debtor  in  his 
hands,  which  may  be  arrested,  or  stayed,  by  the  trustee  process; 
and  that  he  has  such  credits  we  have  no  doubt. 

It  is  worthy  of  observation,  that,  when  the  committee  of  revision 
reported  to  the  legislature  the  statute  in  relation  to  the  trustee  pro- 
cess, they,  in  the  29th  section,  incorporated  a  provision,  "  that  no 
'person  should  be  adjudged  a  trustee  by  reason  of  any  money,  or 
'other  thing,  received  or  collected  by  him  as  a  sheriff,  or  other 
'  i^cer,  by  force  of  an  execution,  or  other  legal  process,  in  favor  of 
'  the  principal  defendant  in  the  trustee  process,  although  the  same 
'  should  have  been  previously  demanded  of  him  by  the  principal  de- 
'  fendant,  or  by  reason  of  any  money  in  his  hands  as  a  public  officer, 
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1.  The  policy  of  our  law  is  to  subject  the  whole  estate  of  the 
debtor,  whether  real  or  personal,  whether  in  possession,  or  in  action, 
to  the  process  of  law  to  enforce  the  payment  of  his  debts.  TVimw 
hfy  ei  al,  v.  C7arifc,  13  Vt.  118.  Hutchins  t.  HawUy,  9  Vt  295. 
Rev.  St  190,  %%  1,  4,  34.    lb.  194,  %  33. 

2.  Woodruff  was  indebted  to  the  defendant  Hicks  for  the  mon- 
ey in  his  hands  at  the  time  of  the  service  of  the  trustee  process  up- 
on him,  and  Hicks  had  then  a  right  to  demand  and  receive  it,  and, 
on  neglect,  or  refusal,  might  maintain  an  action  of  assumpsit  against 
him  for  it.  Oonani  v.  Bicknell,  N.  Chip.  Rep.  66.  Hastman  t, 
Cwrtis,  4  Vt  616.  Hitchcock  ▼.  Egerton,  8  Vt  202.  Denton  ?. 
Livingston,  9  Johns.  96.    2  Phil.  Ev.  377,  390. 

3.  As  the  trustee  statutes  are  remedial,  and  intended  to  enlarge 
the  rights  of  the  creditor  to  reach  the  effects  and  credits  of  his  debt- 
or, and  to  restrict  his  remedy  by  arrest,  they  ought  to  be  liberally 
and  beneficially  construed. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  In  this  case  the  trustees  were  adjudged 
chargeable  on  their  disclosures.  It  appears  that  Woodruff  had,  as 
deputy  sheriff,  collected  on  execution  in  favor  of  Hicks,  one  of  the 
defendants  in  this  action,  an  amount,  for  which  the  county  court 
adjudged  him  trustee  of  Hicks.  The  execution,  on  which  he  col* 
lected  the  money,  bore  date  September  27,  1843,  and  was  retum»- 
Ue  in  sixty  days;  he  collected  the  money  within  the  life  of  the  ex- 
ecution ;  and  the  writ  in  the  present  case  was  served  on  him,  as  trus* 
tee,  on  the  29th  day  of  November,  1843. 

The  principal  debtor  excepts  to  the  decision  of  the  county  court ; 
and  it  is  objected,  that,  inasmuch  as  Woodruff,  the  trustee,  did 
not  except  to  the  decision  of  the  court  below,  the  judgment  should 
be  affirmed.  It  appears  to  us,  however,  that  the  principal  debtor, 
whose  interest  is  affected  by  the  proceeding,  and  who  has  been  in- 
terfered with  in  the  collection  of  his  executions  in  the  hands  of  the 
deputy  sheriff,  may  save  any  question  arising  on  the  disclosure  of 
the  trustee,  and  show  any  good  cause  why  his  debts  and  contracts 
should  not  be  interfered  with. 

On  the  question  raised  on  the  disclosure  of  Woodruff  we  have 
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no  doubt  the  decision  of  the  coanty  court  was  correct.  It  is  suffi- 
cient, if  the  trustee  has  any  credits  of  the  principal  debtor  in  his 
bands,  or  is  indebted  to  him  absolutely,  and  not  depending  on  any 
contingency.  A  sheriff^  having  collected  money  on  an  execution, 
is  so  indebted  to  the  creditor,  for  which  the  creditor  may  maintain 
an  aption  against  him  for  money  had  and  received.  It  was  so  deci- 
ded in  the  c^se  of  Dale  v.  Birch  et  al,  sheriffs  of  London,  3  Campb. 
346,  and  in  the  case  of  LongdiU  v.  Jones,  I  Stark.  R.  345,  and 
that  such  action  could  be  maintained  against  th^  sheriff,  even  with* 
out  a  previous  demand. 

These  decisions  are  directly  opposed  to  the  case  of  Wilder  v. 
Bailey  4*  ^'y  ^  Mass.  289.  The  latter  case,  it  is  true,  is  suppor- 
ted by  very  ingenious  reasoning;  but  we  apprehend,  that,  under  the 
statute  of  this  State,  which  subjects  every  person  to  this  process 
having  any  goods,  effects,  or  credits  of  the  principal  debtor  in- 
trusted, or  deposited,  in  his  hands,  or  possession,  the  case  in  Mas- 
sachusetts cannot  be  received  as  an  authority  to  control  the  con- 
struction of  the  statute.  The  preamble  of  the  statute  in  Massachu- 
setts was  much  relied  on  in  the  opinion  of  the  court ;  no  such  pre- 
amble exists  in  our  statute,  but  all  the  credits  of  the  debtor  are  sub- 
ject to  be  taken  on  this  process. 

It  is  not  material  for  us  to  consider  whether  an  action  for  money 
had  and  received  could  be  maintained  against  the  officer  by  the 
creditor  in  the  execution,  without  a  previous  demand,  as  was  deci- 
ded in  the  case  of  Dale  v.  Birch  et  al,  3  Campb.  346.  It  is  suffi* 
cieax  to  say  that  the  officer  has  credits  of  the  principal  debtor  in  his 
hands,  which  may  be  arrested,  or  stayed,  by  the  trustee  process; 
and  that  he  has  such  credits  we  have  no  doubt. 

It  is  worthy  of  observation,  that,  when  the  committee  of  revision 
reported  to  the  legislature  the  statute  in  relation  to  the  trustee  pro- 
cess, they,  in  the  29th  section,  incorporated  a  provision,  "  that  no 
*  person  should  be  adjudged  a  trustee  by  reason  of  any  money,  or 
'other  thing,  received  or  collected  by  him  as  a  sheriff,  or  other 
'  i^cer,  by  force  of  an  execution,  or  other  legal  process,  in  favor  of 
'  the  principal  defendant  in  the  trustee  process,  although  the  same 
'  should  have  been  previously  demanded  of  him  by  the  principal  de- 
'  fendantf  or  by  reason  of  any  money  in  his  hands  as  a  public  officer, 
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*  and  for  which  he  is  accountable  merely  as  such  officer  to  the 
'  principal  defendant/' — both  of  which  provisions  were  stricken  out 
before  the  present  act  was  passed, — the  legislature  not  considering 
it  expedient  to  engrail  such  an  exception  upon  the  statute. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Harmon  W.  Bullard  v.  Richard  Hicks  and  John  Goodsell; 
and  H.  R.  &  J.  J.  Beardslef  and  Harmon  Woodruff,  Trustees. 

A  deputy-  sheriff  held  chargeable  as  trustee  for  money  collected  by  him  on 
execution,  as  in  Hurlburt  v.  Uieks  €t<U.  if  Tr.,  «n/e  page  193. 

One  summoned  as  trustee,  who  discloses  a  sum  of  money  in  his  hands  be- 
longing to  the  principal  debtor,  but  that  he  has  been  adjudged  chargeable 
as  trustee  for  the  same  sum  in  a  prior  suit  against  the  debtor,  must  be  dis- 
charged, and  his  costs  must  be  taxed  against  the  plaintiff  io  the  suit,  and 
not  be  dedacted  from  the  amount  found  in  his  hands. 

Trustee  Process.  The  disclosures  in  this  case  were  the  same 
as  in  the  case  in  favor  of  Samuel  B.  Hurlburt  against  the  same 
defendants  and  the  same  trustees,  eaite  page  193,  except  that  the 
trustees  H.  R.  &  J.  J.  Beardsley  now  disclosed  that  they  had  been 
adjudged  trustees  in  that  suit  for  the  whole  amount  in  their  hands, 
viz.  $130,  and  that  the  said  sum  was  insufficient  to  satisfy  the 
plaintiff's  claim  in  that  suit. 

The  county  court  rendered  judgment  against  the  trustees,  upon 
their  disclosures ;  to  which  decision  the  trustees  excepted. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  principal  questions  in  this  case  have 
been  decided  in  the  case  in  favor  of  Hurlburt  against  the  same  de- 
fendants and  their  trustees.  But  with  respect  to  the  Messrs.  Beards- 
ley  there  is  this  difference,  that  the  amount  disclosed  by  them  is  not 
sufficient  to  pay  the  amount  for  which  Hurlburt  recovered  jadgmeot 


JAMUART  TERM,  1845.  IW 

Smith  «.  BlaMdeU  «t  al. 

•gainst  tbem  io  that  soit,  the  writ  in  which  was  served  prior  to  the 
service  of  the  writ  in  this  case.  Thej  cannot,  therefore,  be  called 
upon  by  this  plaintiiT,  only  on  the  contingency  that  Hurlbart  should 
be  able  to  collect  the  whole  amount  of  his  judgment  against  the 
principal  debtor  without  recourse  to  them.  They  must,  therefore, 
be  entitled  to  their  costs,  to  be  adjudged  to  them  against  this  plain- 
tiff. 

The  cost  which  accrued  to  them  in  this  suit  should  not  be  de- 
ducted from  the  amount  found  due  to  Hicks  and  Goodsell,  as  this 
w^uld  lessen  the  sum  for  which  the  first  creditor,  Hurl  hurt,  has  a 
j«st  claim  against  them.  They  were  rightly  adjudged  trustees  in 
this  suit,  subject  to  their  liability  as  trustees  of  the  same  debtors  in 
the  suit  in  favor  of  Hurlburt;  and  the  judgment  of  the  court  below 
is  affirmed  in  this  particular ;— but  judgment  must  be  rendered  for 
these  trustees  to  recover  their  cosU 
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Id  the  case  of  a  bond,  conditioned  that  the  obligor  shall  execute  to  the  obfigee 
a  deed  of  certain  premises  npon  payment,  by  a  day  named,  of  a  specified 
sum  of  money  and  the  interest  thereon,  it  being  understood  between  the 
parties  before  and  at  the  time  of  the  execution  of  the  bond  that  the  obligee 
had  an  equitable  interest  in  the  premises,  and  a  right  to  redeem  them  by 
payment  of  the  amount  of  the  obligor's  interest  in  them,  and  the  obligee 
remains  in  possession  of  the  premises,  paying  no  rent,  and  be  neglects  to 
make  the  payment  by  the  day  named  in  the  bond,  a  court  of  chancery  will 
alJow  him  to  redeem  by  payment  at  a  subsequent  day,  upon  application 
made  in  proper  season. 

Bat  if  the  obligee,  having  failed  to  make  payment  by  the  day  named  in  the 
bond,,  avrrender  the  possession  of  the  premises  to  the  obligor,  and  neglect 
to  bringliis  bill  to  redeem  for  nearly  six  years>  the  court  will  grant  no  relief. 
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Where  to  a  clanae  for  re-entrj,  in  a  lease,  for  non-payment  of  rent,  there  ia 
attached  a  condition  that  the  landlord  aball,  before  entering,  give  to  the 
tenant  in  arrear  thirty  days  notice,  the  landlord  has  no  right  to  re-enter, 
unless  he  give  such  notice.  The  right  to  re-enter  for  non-paymeat  of  rent 
is  not  incident  to  the  estate  of  the  lessor  at  common  law,  but  must  be  re- 
served by  deed,,  and  all  the  conditions,  or  stipulations,  annexed  thereto 
mnst  be  strictly  followed. 

Where,  in  such  case,  the  tenant  conveys  his  interest  in  the  premises  to  a  third 
person,  but  still  retains  the  possession,  a  judgment  obtained  against  him 
by  the  landlord  in  an  action  of  ejectment  for  non-payment  of  rent,  obtained 
without  giving  any  notice  to  the  grantee  of  the  tenant,  can  hare  no  effect, 
'  as  against  such  grantee ;  nor  will  any  subsequent  lease,  or  deed,  executed 
by  the  landlord,  convey  any  legal  title  as  against  him. 

But  where  the  grantee  of  the  tenant,  in  such  case,  permitted  the  tenant  to  re- 
tain the  possession  of  the  premises,  and  the  tenant,  by  means  of  soch  pos> 
session,  obtained  a  credit  with  the  defendant,  and  procured  the  lessor  to 
convey  the  premises  to  the  defendant  by  perpetual  lease,  and  the  defend- 
ant executed  to  the  tenant  a  bond,  conditioned  for  the  conveyance  of  his 
title  to  the  tenant  on  payment  of  a  certain  sum  by  a  day  named,  and  the 
tenant,  failing  to  make  payment  by  the  day  named  in  the  bond,  surren- 
dered the  possession  of  the  premises  to  the  defendant,  who  entered,  and 
retained  the  possession,  claiming  an  absolute  right  thereto  by  virtue  of  the  . 
lease  to  him  from  the  landlord,  and  the  orator,  who  was  assignee  of  the 
tenants  bond,  and  who  had  also  purchased  the  title  of  the  tenants  grantee, 
brought  his  bill  to  assert  his  right  within  six  years  from  the  time  the  de- 
fendant took  possession  of  the  premises,  the  court  held  that  his  right  was 
not  affected  by  the  lapse  of  time,  but  that  they  would  not  allow  him  to  re- 
deem, without  payment  to  the  defendant  of  the  sum  originally  advanced  to 
the  tenant  by  the  defendant  upon  the  eredit  of  the  premises,  as  specified  in 
the  condition  of  the  bond  ;  and  the  court  refUsed  to  compel  the  defendant 
to  account  for  the  rents  and  profits  during  the  time  he  had  been  in  posses- 
sion, and  also  refused  to  allow  him  interest  upon  his  money  during  that 
time. 

And  this  relief  was  granted  to  the  orator,  notwithstanding  the  deed  from  the 
tenant's  grantee  to  the  orator  was  executed  at  a  time  when  the  defendant 
was  in  adverse  possession  of  the  premises,  claiming  title  thereto  by  virtue 
of  his  lease. 

In  this  case  the  court  refused  to  allow  costs  to  the  defendant,— he  having 
contested  the  orator's  right  to  redeem,— and  they  also  refused  to  allow  costs 
to  the  orator,  as  he  had  not,  l^fbre  bringing  his  bill,  actually  tendered  to 
the  defendant  the  amount  duo  to  him. 
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This  was  a  bUl  brooght  to  redeem  certain  premises  bj  payment 
of  the  incambrance  np6n  them,  or  to  set  aside  the  proceedings  by 
which  the  incumbrance  was  created. 

The  orator  set  forth  in  his  bill  that  one  Jotham  Bush,  on  the  7th 
day  of  April,  1808,  conveyed  to  William  Nason,  by  perpetua^  lease, 
fifty  acres  of  land  in  St  Albans,  reserving  an  annual  rent  of  $6,35, 
the  lessee  paying  all  taxes,  which  lease  c<mtained  a  clause  giving  to 
the  lessor  the  right  of  reentry  in  case  two  years'  rent  should  be 
unpaid  at  the  same  time, — ^the  lessor  giving  to  the  tenant  in  arrear 
thirty  days  notice  in  writing  before  re-entering ;  that  William  Nason 
died  in  1810,  leaving  a  will,  by  which  he  devised  to  his  wife,  Mary 
Nason,  an  estate  during  her  natural  life,  and  so  long  as  she  should 
cootinae  a  widow,  in  his  home  farm,  which  comprised  a  portion  of 
the  said  fifty  acres,  and  to  Asa  Liock  and  his  wife  the  residue  of  the 
said  fifty  acres  during  their  natural  lives,  and  by  which  all  the  said 
premises,  after  the  termination  of  the  said  life  estates,  were  to  belong 
to  John  Nason ;  that  the  said  Mary  Nason  took  posaession  of  that 
portion  of  the  said  premises  devised  to  her,  and  retained  possession 
thereof  antil  her  death,  which  was  in  1839 ;  that,  on  the  18th  day 
of  November,  1830,  the  estate  of  Asa  Lock  and  his  wife  in  that 
portion  of  the  premises  devised  to  them  became  vested  in  one  Elea- 
zoT  W.  Htckok,  who  received  the  conveyance  thereof  as  trustee  of 
the  said  John  Nason;  and  that  said  Hickok  died  in  1833,  leaving 
bis  mother,  Betsey  Ainsworth,  his  heir  at  law/ 

The  orator  farther  set  forth  that  the  said  John  Nason,  on  the  81st 
day  of  July,  1890,  conveyed,  by  quitclaim  deed,  all  his  interest  in 
the  said  fifty  acres,  for  a  valuable  consideration,  to  his  sisters,  Sally 
Morrill,  Polly  Ryan,  Peggy  Nason  and  the  said  Betsey  Ainsworth ; 
that  in  1837,  there  then  being  about  $35  of  the  rent  of  the  said 
fifty  acres  in  arrear  and  unpaid,  the  said  Bush  commenced  an  action 
of  ejectment  against  John  Nason,  who  was  then,  as  tenant  to  Mary 
Nason,  in  possession  of  that  portion  of  the  said  fifty  acres  which 
had  been  devised  to  said  Mary ;  which  action  was  entered  at  the 
April  Term  of  Franklin  county  court  in  1837,  and  was  continued 
to  the  September  Term  of  the  same  year ;  that,  during  the  pendency 
of  said  action,  John  Nason,  either  for  the  purpose  of  defeating  the 
title  which  he  had  conveyed  to  his  sisters,  as  above  mentioned,  or 
36 
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to  raise  money  for  his  own  use,  proposed  to  said  Bash  that  be  wonld 
consent  to  a  jud^ent  against  him  in  said  action,  and  would  pay 
the  rent  in  arrear  upon  said  premises,  and  the  cost  of  suit,  provided 
■aid  Bush  would  execute  to  him,  or  to  such  person  as  he  should 
appoint,  a  new  lease  of  said  premises,  at  a  rent  of  $6,50  per  year ; 
and  that  this  proposition  was  acceded  to  by  Bush,  and  a  judgment 
rendered  in  his  favor  in  pursuance  thereof,  in  said  action,  at  the 
^aid  September  Term  1827,  and  that  the  rent  in  arrear  and  the 
costs  of  the  action  were  paid  by  said  John  Nason. 

The  orator  farther  alleged,  that,  the  said  John  Naaon  having 
agreed  with  one  Israel  P.  Richardson  to  advance  to  him  $140  and 
take  a  lease  of  said  premises  as  security  therefor,  the  said  Bush,  in 
pursuance  of  the  agreement  between  him  and  Nason,  executed  to 
said  Richardson,  his  heirs  and  assigns  forever,  a  lease  of  said  prem- 
ises, reserving  an  annual  ren\  of  $6,50 ;  that  it  was  fully  understood 
between  Nason  and  Richardson  that  the  advance  by  the  latter  wai 
merely  a  loan,  and  that  he  should  hold  the  said  lease  only  as  secu- 
rity for  the  re-payment  thereof  and  the  interest  thereon,  and  that, 
upon  such  re-payment,  he  should  convey  said  premises  to  Nason,  •cv 
to  such  person  as  Nason  should  appoint,  and  that  Nason  should  re- 
tain possession  of  the  premises,  paying  the  rent  to  Bush,  and  the 
taxes  thereon  ;  and  that  afterwards,  Richardson  calling  for  payment 
of  the  money  advanced  by  him,  Nason  made  an  arrangement  with 
one  John  Smith,  by  which  Smith  advanced  to  Nason  $300  upon 
the  promise  of  Richardson  that  he  would  execute  to  him.  Smith, 
a  quitclaim  deed  of  said  premises  as  security  for  the  re-payment  of 
said  sum, — which  sum  was  in  part  employed  by  N^on  in  repaying 
to  Richardson  the  money  which  had  been  previously  advanced  by 
him. 

The  orator  farther  alleged,  that,  in  August,  1833,  Nason,  through 
the  agency  of  the  said  Smith,  applied  to  the  defendant  Blaisdell  and 
requested  him  to  loan  to  Nason  $375,  being  the  amount  then  due 
to  Smith  for  the  sum  advanced  by  him  and  the  interest  thereon,  and 
receive,  as  security  therefor,  a  quitclaim  deed  of  the  said  premises 
from  Richardson,  and  also  a  quitclaim  deed  from  Nason,  and  exe- 
cute to  Nason  a  bond,  conditioned  to  re-deed  to  Nason  the  prem- 
ises, upon  payment  of  the  said  sum  of  $375  with  the  interest  there- 
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on;  that  the  defendant  assented  to  this  proposition,  and,  on  the  20th 
day  of  Aagust,  1833,  Richardson  executed  a  qurtclaim  deed  of  the 
premises,  and  delivered  the  same  to  Smith,  as  his  agent ;  that,  in 
pursuance  of  the  same  agreement,  Nnson,  on  the  7th  day  of  Sep- 
tember, 1833,  executed  to  the  defendant  a  quitclaim  deed  of  the 
same  premises,  with  the  express  understanding  that  this  deed,  as 
well  as  the  deed  from  Richardson,  what  delivered,  should  be  held 
by  the  defendant  only  as  security  for  the  re-payment  of  the  said  sum 
of  9375  and  the  interest  thereon ;  that  on  the  same  day,  and  in 
order  to  effectuate  and  carry  out  this  understanding,  the  defendant 
executed  his  bond  to  the  said  Nason,  bearing  date  August  20,  1833,. 
by  which  he  bound  himself,  on  payment  by  the  said  Nason,  by  the 
first  day  of  April,  1834,  of  the  said  sum  of  $375  and  the  interest, 
to  execute  and  deliver  to  Nason,  on  demand  thereafter,  a  good  and 
ralid  quitclaim  deed  of  the  said  premises;  that  on  the  same  day  the 
deeds  from  Richardson  and  Nason  were  delivered  to  the  <lefendant, 
and  the  bond  from  the  defendant  was  delivered  to  Nason ;  that,  as 
part  of  the  same  arrangement,  Nason  retained  the  possession  of  the 
premises,  and  paid  the  rents  and  taxes  thereon,  until  April  Ist, 
1634 ;  and  that  on  the  first  day  of  April,  1634,  the  defendant,  as 
mortgagee,  claiming  by  virtue  of  the  aforesaid  deeds,  entered  into 
poeeessioB  of  said  premises,  and  still  retained  the  same. 

The  orator  farther  alleged  that  he,  on  the  6th  day  of  May,  1836, 
having  purchased  the  William  Nason  home  farm,  to  which  the  said 
fifty  acres  had  always  beea  attached,  and  being  ignorant  of  the  con- 
Teyance  of  the  said  fifty  acres  from  John  Nason  to  Sally  Morrill, 
PoUy  Ryan,  Peggy  Nason  and  Betsey  Ainsworth,  and  supposing 
that  John  Nason  had  an  undoubted  right,  as  mortgagor,  to  redeem 
the  said  fifty  acres  by  paying  to  the  defendant  the  amount  due  to 
him  for  his  advances  to  Nason,  purchased  of  said  Nason  his  inter- 
est in  the  premises  for  a  valuable  consideration,  and  the  aaid  Nason 
then  executed  to  him  a  quitclaim  deed  of  said  premises,  and  also 
an  aasignment,  in  due  form,  of  the  bond  from  the  defendant  to  said 
Naaon,  and  delivered  the  said  deed  and  bond  to  the  orator ;  that 
afterwards,  having  ascertained  that  John  Nason  had  before  con« 
veyad  the  premises  to  the  said  Sally  Morrill,  Polly  Ryan,  Peggy 
NasoD  and  Betsey  Ainsworth,  the  orator  purchased  in  their  title,  for 
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Trustee  Process.  The  trustee  Woodruff  disclosed  thai  ke 
was  a  deputy  sheriff,  and  as  such  received  for  collection  two  execu- 
tions upon  judgments  rendered  in  favor  of  the  defendant  Hicks, 
and  that  he  collected  the  amount  due  thereon  during  the  life  of  the 
executions,  being  in  the  whole  $459,27,  and  that  he  held  that  sum 
in  his  hands,  belonging  to  the  said  Hicks,  at  the  time  of  the  service 
of  the  writ  in  this  action  upon  him.  The  judgments,  on  which  said 
executions  were  issued,  were  rendered  by  Franklin  county  court/ 
at  the  September  Term,  1843,  the  executions  were  dated  Septem- 
ber 27,  1843,  and  were  made  returnable  in  sixtj  days,  and  the 
\rrii  in  this  action  was  served  upon  the  trustee  th^  29th  day  of 
November,  1843. 

.  The  trustees  H.  R.  6i  J.  J.  Beardsley  disclosed  that  they,  as  at- 
torneys for  the  said  Hicks,  commenced  a  suit  against  Samuel  B. 
Hurlburt,  sometime  previous  to  the  service  of  this  trustee  process 
upon  them,  on  a  note  due  from  said  Hurlburt  to  said  Hicks,  and 
that,  some  time  after  the  service  of  this  trustee  process  upon  them, 
they  had  collected  the  amount  due  upon  said  note,  being  $130, 
which  sum  they  still  held. 

The  court,  upon  these  disclosures,  adjudged  the  said  Woodruff 
and  the  said  H.  R.  &  J.  J.  Beardsley  trustees  for  the  amounts 
specified  in  their  respective  disclosures;  to  which  decisions  the 
principal  debtors  excepted. 

H.  R.  4*  J'  J'  Beardsley  ibr  defendants. 

The  statute  allowing  the  trustee  process  is  manifestly  an  inter- 
ference with  the  original  common  law  rights  and  remedies  of  con- 
tracting parties,  and  should  receive  a  strict  construction,  and  in  no 
case  be  extended  beyond  the  objects  obviously  intended  by  the  leg- 
islature. We  contend,  then,  that  money,  thus  received  by  an  officer, 
is  not  '^  goods,  effects,  or  credits  of  the  principal  defendant,  intrusted 
or  deposited  with  him,"  within  the  meaning  of  the  trustee  statute. 

1.  It  is  evidently  not  goods,  or  effects,  of  the  principal  defend- 
ant, unless  the  identical  money,  received  by  the  officer,  is  the  prop- 
erty of  the  execution  creditor ;  and  this  cannot  be,  because  money 
is  not  susceptible  of  ownership  in  specie,  while  in  the  hands  of  a 
third  person.     Turner  v.  Findall,  1  Pet.  Cond.  Rep.  261. 
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2.  In  order  to  make  this  money  a  credit  in  the  hands  of  the  offi- 
cer, there  must  be  the  relation  of  debtor  and  creditor  between  the 
officer  and  the  principal  defendant.  But  this  cannot  be ;  for  the 
officer  IS  the  niei<e  minister  of  the  law,  to  enforce  the  payment  of 
the  judgment  by  means  of  the  execution  in  his  hands ;  he  is  in  no 
way.  the  agent  of  the  execation  creditor,  and  the  money,  when  col- 
lected by  him,  is  in  the  custody  of  the  law.  In  this  case  the  trus- 
tee is  a  deputy  sheriff.  He  is  guilly  of  no  breach  of  duty,  in  not 
paying  over  the  money,  until  the  life  of  the  execution  has  expired. 
If  he  then  neglect  to  pay  orer  the  moneys  the  execution  creditor 
must  bring  his  action,  not  against  the  deputy,  but  against  the  shcN 

iff- 

But  again,  granting  that  the  law  would  imply  a  promise  on  the 

part  of  the  officer  to  pay  the  money,  which  the  execution  creditor 
could  enforce  against  him  personally, — when  will  the  law  raise  this 
promise,  and  give  the  creditor  a  right  of  action  for  a  breach  of  it? 
Clearly  not  until  the  creditor  has  demanded  the  money.  Hence 
there  is  do  point  of  view  in  which  this  money  can  be  regarded  as  a 
credit. 

3.  Neither  was  the  money  "  intrusted,  or  deposited,  in  the 
hands,  or  possession"  of  the  officer.  The  creditor  intrusted  with 
him  the  execution, — ^but  the  execution  debtor  deposited  the  money 
with  him.  Wilder  v.  BaiUif  4*  Tr.,  5  Mass.  289.  PoUard  v. 
X4fS8  4-  Tr.    lb.  319. 

4.  To  hold  that  a  sheriff,  or  other  ministerial  officer,  having 
money  in  his  hands  collected  upon  an  execution,  may  be  summoned 
and  held  as  the  trustee  of  the  judgment  creditor  is  against  sound 
policy,  and  will  open  a  door  for  fraud  and  collusion  between  the 
debtor  and  officer. 

SmaOey^  Adams  Sf  Hoyt  for  plaintiff. 

I.  The  suit  should  be  dismissed,  as  the  trustees  did  not  except 
to  the  decision  of  the  county  court,  and  the  defendants  have  no 
right  to  except  for  them. 

II.  But,  if  the  defendants  can  except  to  the  decision  of  the 
county  court,  we  insist  that  the  judgment  of  the  court  should  be 
affirmed. 
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1.  The  policy  of  our  law  is  to  subject  the  whole  estate  of  the 
debtor,  whether  real  or  personal,  whether  iu  possession,  or  in  action, 
to  the  process  of  law  to  enforce  the  payment  of  his  debts.  TVmii- 
6/y  ei  al,  v.  dark,  13  Vt.  118.  HutcMns  r.  HawUy,  9  Vt  295. 
Rer.  St  190,  %%  1,  4,  34.    lb.  194,  %  33. 

2.  Woodruff  was  indebted  to  the  defendant  Hicks  for  the  mon- 
ey in  his  hands  at  the  time  of  the  service  of  the  trustee  process  up- 
on him,  and  Hicks  had  then  a  right  to  demand  and  receive  it,  and, 
on  neglect,  or  refusal,  might  maintain  an  action  of  assumpsit  against 
him  for  it.  Omant  v.  Bickndl,  N.  Chip.  Rep.  66.  Hastmaa  v. 
CurtU,  4  Vt.  616.  Hitcieock  ▼.  Egertan,  8  Vt  202.  Denton  r. 
Livingston,  9  Johns.  96.    2  Phil.  Ev.  377,  390. 

3.  As  the  trustee  statutes  are  remedial,  and  intended  to  enlarge 
the  rights  of  the  creditor  to  reach  the  effects  and  credits  of  his  debt- 
or, and  to  restrict  his  remedy  by  arrest,  they  ought  to  be  liberally 
and  beneficially  construed. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  In  this  case  the  trustees  were  adjudged 
chargeable  on  their  disclosures.  It  appears  that  Woodruff  had,  as 
deputy  sheriff,  collected  on  execution  in  favor  of  Hicks,  one  of  the 
defendants  in  this  action,  an  amount,  for  which  the  county  court 
adjudged  him  trustee  of  Hicks.  The  execution,  on  which  he  col* 
lected  the  money,  bore  date  September  27,  1843,  and  was  returna- 
ble in  sixty  days;  he  collected  the  money  within  the  life  of  the  ex- 
ecution ;  and  the  writ  in  the  present  case  was  served  on  him,  as  tros- 
tee,  on  the  29th  day  of  November,  1843. 

The  principal  debtor  excepts  to  the  decision  of  the  county  court ; 
and  it  is  objected,  that,  inasmuch  as  Woodruff,  the  trustee,  did 
not  except  to  the  decision  of  the  court  below,  the  judgment  should 
be  affirmed.  It  appears  to  us,  however,  that  the  principal  debtor, 
whose  interest  is  affected  by  the  proceeding,  and  who  has  been  in- 
terfered with  in  the  collection  of  his  executions  in  the  hands  of  the 
deputy  sheriff,  may  save  any  question  arising  on  the  disclosure  of 
the  trustee,  and  show  any  good  cause  why  his  debts  and  contracts 
should  not  be  interfered  with. 

On  the  question  raised  on  the  disclosure  of  Woodruff  we  have 
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no  doubt  the  decision  of  the  coonty  court  was  correct.  It  is  suffi- 
cient, if  the  trustee  has  any  credits  of  the  principal  debtor  in  his 
hands,  or  is  indebted  to  him  absolutely,  and  not  depending  on  any 
eoDtiogency.  A  sheriff,  having  collected  money  on  an  execution, 
is  so  indebted  to  the  creditor,  for  which  the  creditor  may  maintain 
an  aption  against  him  for  money  had  and  received.  It  was  so  deci- 
ded in  the  c^e  of  Dak  v.  Birch  et  aJ,  sheriffs  of  London,  3  Caropb. 
346,  and  in  the  case  of  LongdiU  v.  Jones,  I  Stark.  R.  345,  and 
that  such  action  could  be  maintained  against  th^  sheriff,  even  with- 
out a  previous  demand. 

These  decisions  are  directly  opposed  to  the  case  of  Wilder  v. 
Bailey  Sp  Tr.,  3  Mass.  289.  The  latter  case,  it  is  true,  is  suppor- 
ted by  very  ingenious  reasoning ;  but  we  apprehend,  that,  under  the 
statute  of  this  State,  which  subjects  every  person  to  this  process 
having  any  goods,  effects,  or  credits  of  the  principal  debtor  in- 
trusted, or  deposited,  in  his  hands,  or  possession,  the  case  in  Mas- 
sachusetts canaot  be  received  as  an  authority  to  control  the  con- 
struction of  the  statute.  The  preamble  of  the  statute  in  Massachu- 
setts was  much  relied  on  in  the  opinion  of  the  court ;  no  such  pre- 
amble exists  in  our  statute,  but  all  the  credits  of  the  debtor  are  sub- 
ject to  be  taken  on  this  process. 

It  is  not  material  for  us  to  consider  whether  an  action  for  money 
had  and  received  could  be  maintained  against  the  officer  by  the 
creditor  in  the  execution,  without  a  previous  demand,  as  was  deci- 
ded in  the  ease  of  Dale  v.  Birch  et  al,  3  Campb.  34&  It  is  suffi- 
cient to  say  that  the  officer  has  credits  of  the  principal  debtor  in  his 
hands,  which  may  be  arrested,  or  stayed,  by  the  trustee  process; 
and  that  he  has  such  credits  we  have  no  doubt. 

It  is  worthy  of  observation,  that,  when  the  committee  of  revision 
reported  to  the  legislature  the  statute  in  relation  to  the  trustee  pro- 
cess, they,  in  the  29th  section,  incorporated  a  provision, ''  that  no 
'  person  should  be  adjudged  a  trustee  by  reason  of  any  money,  or 
'  other  thing,  received  or  collected  by  him  as  a  sheriff,  or  other 
'  officer,  by  force  of  an  execution,  or  other  legal  process,  in  favor  of 
'the  principal  defendant  in  the  trustee  process,  although  the  same 
'  should  have  been  previously  demanded  of  him  by  the  principal  de- 
'  fendantf  or  by  reason  of  any  money  in  his  hands  as  a  public  officer, 
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'  and  for  which  he  is  accountable  merely  as  such  officer  to  tfatt 
'  principal  defendant," — both  of  which  provisions  were  stricken  out 
before  the  present  act  was  passed, — ^the  legislature  not  considering 
it  expedient  to  engraft  such  an  exception  upon  the  statute. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Harmon  W.  Bullard  v.  Richard  Hicks  and  John  Goodsell; 
and  H.  R.  &,  J.  J.  Beardsleit  and  Harmon  Woodruff,  Trustees. 

A  deputy- slieri AT  held  chargeable  as  trustee  for  money  collected  by  him  on 
execution,  as  in  Hurlburi  v.  Uicks  et «/.  ^  Tr.,  Ante  page  193. 

One  summoned  as  trustee,  who  discloses  a  sum  of  money  in  his  hands  be- 
longing to  the  principal  debtor,  but  that  he  has  been  adjudged  chargeable 
as  trustee  for  the  same  sum  in  a  prior  suit  against  the  debtor,  must  be  dis- 
charged, and  bis  costs  must  be  tased  against  the  plaintiff  in  the  suit,  and 
not  be  deducted  from  the  amount  fooad  in  his  hands. 

Trustee  Process.  The  disclosures  in  this  case  were  the  same 
as  in  the  case  in  favor  of  Samuel  B.  Hurlburt  against  the  same 
defendants  and  the  same  trustees,  ante  page  193,  except  that  the 
trustees  H.  R.  &.  J.  J.  Beardsley  now  disclosed  that  they  had  been 
adjudged  trustees  in  that  suit  for  the  whole  amount  in  their  hands, 
viz.  $130,  and  that  the  said  sum  was  insufficient  to  satisfy  the 
plaintiff's  claim  tn  that  suit. 

The  county  court  rendered  judgment  against  the  trustees,  upon 
their  disclosures;  to  which  decision  the  trustees  excepted. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  principal  questions  in  this  case  have 
been  decided  in  the  case  in  favor  of  Hurlburt  against  the  same  de- 
fendants and  their  trustees.  But  with  respect  to  the  Messrs.  Beards* 
ley  there  is  this  difference,  that  the  amount  disclosed  by  them  is  not 
sufficient  to  pay  the  amount  for  which  Hurlburt  recovered  jndgment 
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sgainst  tbem  in  that  suit,  the  writ  in  which  was  ser?ed  prior  to  the 
service  of  the  writ  in  this  case.  Thej  caunot,  therefore,  be  called 
upon  by  this  plaintiff^  only  on  the  contingency  that  Hurlbart  should 
be  able  to  collect  the  whole  amount  of  his  judgment  against  the 
priQcipal  debtor  without  recourse  to  them.  They  must,  therefore^ 
be  entitled  to  their  costs,  to  be  adjudged  to  them  against  this  plain- 
tiff. 

The  cost  which  accrued  to  them  in  this  suit  should  not  be  de- 
ducted from  the  amount  found  due  to  Hicks  and  Goodsell,  as  this 
w^ald  lessen  the  sum  for  which  the  first  creditor,  Hurlburt,  has  a 
j«8t  claim  against  them.  They  were  rightly  adjudged  trustees  in 
this  suit,  subject  to  their  liability  as  trustees  of  the  same  debtors  in 
the  suit  in  favor  of  Hurl  hurt;  and  the  judgment  of  the  court  below 
is  affirmed  in  this  particular ; — but  judgment  must  be  rendered  for 
these  trustees  to  recover  their  cost 
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[Iir    Ch  A  If  C  BRT  .] 

In  Che  case  ofa  bond,  conditioned  that  the  obligor  shall  execute  to  the  obligee 
a  deed  of  certain  premises  upon  payment,  by  a  day  named,  of  a  specified 
sam  of  money  and  the  interest  thereon,  it  being  understood  between  the 
parties  before  and  at  the  time  of  the  execution  of  the  bond  that  the  obligee 
had  an  equitable  ioterest  in  the  premises,  and  a  right  to  redeem  them  by 
payment  of  the  amount  of  the  obligor's  interest  in  them,  and  the  obligee 
remains  in  possession  of  the  premises,  paying  no  rent,  and  be  neglects  to 
make  tbe  payment  by  the  day  named  in  the  bond,  a  court  of  chancery  will 
allow  him  to  redeem  by  payment  at  a  subsequent  day,  upon  application 
made  in  proper  season. 

Batif  tbe  obligee,  having  failed  to  make  payment  by  tbe  day  named  in  tbe 
bond»  svrrender  tbe  posaesaioo  of  the  premises  to  the  obligor,  and  neglect 
to  bring  his  bill  to  redeem  for  nearly  aix  yean,  tbe  court  will  grant  no  relief. 
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Where  to  a  clanse  ibr  re-entrj,  in  a  lease,  fbr  non-payment  of  rent,  there  » 
attached  a  condition  that  the  landlord  shall,  before  entering,  give  to  the 
tenant  in  arrear  thirty  days  notice,  the  landlord  has  no  right  to  re-enter, 
unless  he  give  such  notice.  The  right  to  re-enter  for  non-payment  of  rent 
is  not  incident  to  the  estate  of  the  lessor  at  common  law,  but  must  be  re- 
serred  by  deed,,  and  all  the  conditions,  or  stipulations,  annexed  thereto 
must  be  strictly  followed. 

Where,  in  such  case,  the  tenant  conveys  his  interest  in  the  premises  to  a  third 
person,  but  still  retains  the  possession,  a  judgment  obtained  against  him 
by  the  landlord  in  an  action  of  ejectment  for  non-payment  of  rent,  obtained 
without  giving  any  notice  to  the  grantee  of  the  tenant,  can  hare  no  effect, 
'  as  against  such  grantee ;  nor  will  any  subsequent  lease,  or  deed,  executed 
by  the  lanHlord,  convey  any  legal  title  as  against  him. 

But  where  the  grantee  of  the  tenant,  in  such  case,  permitted  the  tenant  to  re- 
tain the  possession  of  the  premises,  and  the  tenant,  by  means  of  such  pos- 
session, obtained  a  credit  with  the  defendant,  and  procured  the  lessor  to 
convey  the  premises  to  the  defendant  by  perpetual  lease,  and  the  defend- 
ant executed  to  the  tenant  a  bond,  conditioned  for  the  conveyance  of  his 
title  to  the  tenant  on  payment  of  a  certain  sum  by  a  day  named,  and  the 
tenant,  failing  to  make  payment  by  the  day  named  in  the  bond,  surren- 
dered the  possession  of  the  premises  to  the  defendant,  who  entered,  and 
retained  the  possession,  claiming  an  absolute  right  thereto  by  virtue  of  the 
lease  to  him  from  the  landlord,  and  the  orator,  who  was  assignee  of  the 
tenants  bond,  and  who  had  also  purchased  the  title  of  the  tenants  grantee, 
brought  his  bill  to  assert  bis  right  within  six  years  from  the  time  the  de- 
fendant took  possession  of  the  premises,  the  court  held  that  his  right  was 
not  affected  by  the  lapse  of  time,  but  that  they  w,ould  not  allow  him  to  re- 
deem, without  payment  to  the  defendant  of  the  sum  originally  advanced  to 
the  tenant  by  the  defendant  upon  the  credit  of  the  premises,  as  specified  in 
the  condition  of  the  bond  ;  and  the  court  refused  to  compel  the  defendant 
to  account  for  the  rents  and  profits  during  the  time  he  had  been  in  posses- 
sion, and  also  refused  to  allow  him  interest  upon  his  money  during  that 
time. 

And  this  relief  wss  granted  to  the  orator,  notwithstanding  the  deed  from  the 
tenant's  grantee  to  the  orator  was  executed  at  a  time  when  the  defendant 
was  in  adverse  possession  of  the  premises,  claiming  title  thereto  by  virtue 
of  his  lease. 

In  this  case  the  court  refused  to  allow  costs  to  the  defendant,~he  having 
contested  the  orator's  right  to  redeem, — and  they  also  refused  to  allow  costs 
to  the  orator,  as  he  had  not,  l^efbre  bringing  his  bill,  actually  tendered  to 
the  defendant  the  amount  due  to  him. 
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Tns  was  a  bBl  brought  to  redeem  certain  premises  by  payment 
of  the  ittcambrance  np6n  them,  or  to  set  aside  the  proceedings  by 
which  the  incumbrance  was  created. 

The  orator  set  forth  in  bis  bill  that  one  Jotham  Bush,  on  the  7th 
day  of  April,  1808,  conTcyed  to  William  Nason,  by  perpetua|  lease, 
fifty  acres  of  land  in  St  Albans,  resenring  an  annual  rent  of  $6,35, 
the  lessee  paying  all  taxes,  which  lease  contained  a  clause  giving  to 
the  lessor  the  right  of  re-entry  in  case  two  years'  rent  should  be 
unpaid  at  the  same  time,-— the  lessor  giving  to  the  tenant  in  arrear 
thirty  days  notice  in  writing  before  re-entering;  that  William  Nason 
died  in  1810,  leaving  a  will,  by  which  he  devised  to  his  wife,  Mary 
Nason,  an  estate  during  her  natural  life,  and  so  long  as  she  should 
continue  a  widow,  in  his  home  farm,  which  comprised  a  portion  of 
the  said  fifty  acres,  and  to  Asa  Lock  and  his  wife  the  residue  of  the 
said  fifty  acres  during  their  natural  lives,  and  by  which  all  the  said 
premises,  after  the  termination  of  the  said  life  estates,  were  to  belong 
to  John  Nason ;  that  the  said  Mary  Nason  took  posaession  of  that 
portion  of  the  said  premises  devised  to  her,  and  retained  possession 
thereof  until  her  death,  which  was  in  1830 ;  that,  on  the  18th  day 
of  NoTember,  1830,  the  estate  of  Asa  Lock  and  his  wife  in  that 
portion  of  the  premises  devised  to  them  became  vested  in  one  Elea- 
zor  W.  Hickok,  who  received  the  conveyance  thereof  as  trustee  of 
the  said  John  Nason ;  and  that  said  Hickok  died  in  1833,  leaving 
his  mother,  Betsey  Ainswortb,  his  heir  at  law^ 

The  orator  farther  set  forth  that  the  said  John  Nason,  on  the  31  st 
day  of  July,  1830,  conveyed,  by  quitclaim  deed,  all  his  interest  in 
the  said  fifty  acres,  for  a  Taluable  consideration,  to  his  sisters,  Sally 
Morrill,  Polly  Ryan,  Peggy  Nason  and  the  said  Betsey  Ainsworth ; 
that  in  1837,  there  then  being  about  $35  of  the  rent  of  the  said 
fifty  acres  in  arrear  and  unpaid,  the  said  Bush  commenced  an  action 
of  ejectment  against  John  Nason,  who  was  then,  as  tenant  to  Mary 
Nason,  in  possession  of  that  portion  of  the  said  fifty  acres  which 
had  been  devised  to  said  Mary ;  which  action  was  entered  at  the 
April  Term  of  Franklin  county  court  in  1837,  and  was  continued 
to  the  September  Term  of  the  same  year ;  that,  during  the  pendency 
of  sud  action,  John  Nason,  either  fi>r  the  purpose  of  defeating  the 
title  which  he  had  cooTcyed  to  his  sisters,  as  aboTC  mentioned,  or 
36 
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son's  reiDaininjp  in  possession  paying  no  rent,  bat  being  under 
obligation  to  pay  tbe  amount  due  to  the  defendant,  with  the  interest 
thereon,  as  a  condition  of  the  defendant's  deeding  to  him,  would 
undoubtedly  have  induced  a  court  of  equity  to  have  granted  him 
relief,  if  applied  for  in  sieason.  But,  inasmuch  as  he  abandoned  the 
possession  to  Blaisdell,  took  no  steps  whatever  to  pay  the  amount 
due,  and  offers  no  excuse  for  not  so  doing,  the  court  would  not 
have  been  inclined  to  sustain  this  bill,  brought  after  the  lapse  of  so 
long  a  time,  and  relieve  either  Nason,  or  the  orator,  from  the  con- 
sequences of  not  complying  with  the  condition  of  the  bond,  and 
paying  the  mon^y  when  due.  The  orator  has  therefore  framed  Jiis 
bill  with  a  double  aspect,  and  has  set  forth  other  grounds  for  equita- 
ble relief.  It  becomes,  therefore,  necessary  to  examine  what  title 
the  defendai)t  has  to  the  premises  in  question. 

By  the  lease  from  Jotham  Bush  to  William  Nason,  executed  in 
1809,  the  lessor  granted  to  the  latter,  his  heirs  and  assigns,  as  long 
as  water  runs,  grass  grows,  or  the  sun  shines,  the  fifty  acres  in  ques- 
tion, on  this  special  condition,  **  that  the  said  William  Nason,  his 
heirs  and  assigns,  shall  well  and  truly,  yearly  and  every  year,  oi^  the 
15th  day  of  November,  pay  and  deliver  the  sum  of  six  dollars  and 
twenty  .five  cents,  and  all  taxes,"  d&c;  "and,  if  any  one  year's  rent 
remain  unpaid  for  more  than  one  year,  so  that  two  years'  rent  be- 
oomes  due  and  unpaid,  then  it  shall  be  lawful  for  the  grantor,  his 
heirs  and  assigns,  after  giving  the  tenant  in  arrear  for  rent  thirty 
days  notice  in  writing,  to  re-enter,"  &c.  On  the  construction  of 
this  lease  we  cannot  consider,  as  has  been  argued,  that  the  estate 
thereby  granted  was  limited  and  at  an  end  on  the  failure  to  pay  two 
years'  rent ;  but  there  was  a  condition  attached  to  the  rent  itself, 
and  to  the  right  of  the  landlord  to  re-enter, — to  wit,  that  he  should 
give  thirty  <days  notice  to  the  tenant ;  and,  if  he  gave  no  such  notice, 
he  had  no  right  to  re-enter ; — this  principle  is  found  in  Go.  Lit. 
901  6.  The  right  to  re-enter  for  non  payment  of  rent  is  not  inci- 
dent to  the  estate  of  the  lessor  at  common  law,  but  must  be  reserved 
by  deed,  and  all  the  conditions,  or  stipulations,  annexed' thereto 
must  be  complied  with. 

It  appears  abundantly  from  the  testimony  in  this  case  that  Bush^ 
previous  to  bringing  his  action  of  ejectment^  had  given  no  notice 
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whatever  to  the  devisees  of  William  Nason ;  and  the  efTect  of  his 
jadgment  against  John  Nason,  and  the  executing  a  writ  of  posses- 
sioD,  could  be  nothing  more  than  a  voluntary  surrender,  by  John 
Nason  to  Bush,  of  his  possession,  which  was  nothing  more  than  that 
of  a  tenant  at  sufferance,  as  he  had  long  before  deeded  all  his  inter- 
est therein  to  his  sisters,  and  as  John  If  asou  went  back  immediately 
into  possession.  The  relative  situation  of  John  Nason  and  his 
grantees,  under  hb  deed  of  July  21, 1820,  to  Sally  Morrill  and  oth- 
ers, remained  unaltered.  The  deeds,  therefore,  which  Israel  P. 
Richardson  received  of  Bush,  and  which  the  defendant  received  of 
Richardson  and  John  Nason  conveyed  to  him  no  title,  as  against 
the  grantees  of  John  Nason  under  the  deed  of  1820,  and  as  against 
the  devisees  in  the  will  of  William  Nason. 

The  defendant  Blaisdell  can  set  up  no  legal  title  against  the 
grantees  of  John  Nason  under  this  prior  deed,  and,  in  a  suit  at  law, 
their  title  must  prevail  against  him.  There  is,  therefore,  an  obvi- 
one  equity  in  this  case,  on  the  part  of  the  orator,  that  whatever  in- 
cumbrance on  the  land  may  have  been  created  by  John  Nason,  and 
whatever  embarrassments  may  have  been  caused  in  the  title  by  the 
proceedings  in  the  action  of  ejectment,  and  the  lease  to  Richardson, 
and  the  deeds  to  Blaisdell,  should  be  removed,  and  the  orator  be 
reinstated  in  all  the  rights  which  those,  from  whom  he  claims,  had, 
previous  to  the  recovery  in  ejectment  in  the  name  of  Bush.  And 
there  is  also  an  equity  on  the  part  of  the  defendant  jhat  he  should 
Bot  be  dispossessed,  without  being  repaid  the  amount  which  he  has 
advanced  to  John  Nason.  The  grantees  under  Nason's  deed  of 
July,  1820,  suffered  a  long  time  to  elapse,  before  they  set  up  any 
claim  under  that  deed,  or  manifested  any  intention  to  dispute  the 
doings  of  John  Nason.  They  might  and  ought  to  have  known  that 
John  Nason,  under  a  claim,  had  created  an  embarrassment  on  their 
title,  and  had  received  credit,  both  of  Richardson,  Smith,  and  the 
defendant,  on  the  supposition  that  their  title  was  defeated  by  the 
recovery  by  Bash  against  Nason,  and  should  have  taken  steps  ear- 
lier to  set  aside  that  recovery,  and  the  lease  to  Richardson. 

But,  inasmuch  as  Nason  was  suffered  to  remain  in  possession  by 
Richardson  and  the  defendant  Blaisdell,  as  the  owner  of  the  estate, 
paying  no  rent  therefor,  and  as  the  lease  to  Richardson  was  treated 
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by  him  only  as  a  security,  and  Nason  was  suffered  to  treat  and  ne- 
gotiate aboat  the  land  as  the  owner,  and  as  Blabdell  also  suffered 
him  to  remain  in  possession,  and*  gave  him  a  bond  to  convey^ 
which  was  uncancelled  and  left  in  his  possession,  and  as  the  orator 
commenced  his  action  at  law,  in  the  name  of  one  of  his  grantors, 
within  three  years  after  the  defendant  took  possession,  and  com* 
menced  this  bill  within  six  years,  we  think  the  orator,  is  not  to 
be  precluded  from  his  right  by  any  lapse  of  time, — he  consent- 
ing to  make  such  compensation  to  the  defendant,  by  repaying  to 
him  the  money  which  he  advanced  on  the  supposition  that  John 
Nason  was  the  owner.  Or  otherwise,  as  the  court  may  think  proper^ 
and  having  offered  so  to  do  in  this  bill.  We  cannot  consider  the 
defendant  as  a  mortgagee  in  possession,  accountable  for  rents  and 
profits,  but  we  consider  him  as  entering  by  the  permission  of  John 
Nason,  and  receiving  the  rents  and  profits  in  lieu  of,  and  in  satis* 
faction  of,  4he  accruing  interest  on  the  sum  due,  and  specified  in 
the  condition  of  his  bond.  Nason  had  been  in  possession  before, 
paying  no  rent,  and  Blaisdell  should  also  remain  there,  paying  no 
rent  to  the  orator,  and  those  under  whom  he  claims.  The  orator 
must  therefore  pay  to  the  defendant  the  sum  due  on  the  bond  when 
the  defendant  took  possession  in  May,  1834,  and  the  defendant 
must  release  all  title  which  he  derived  under  the  deeds  from  Rich- 
ardson and  Nason  to  him.  The  facts  set  forth  in  the  bill,  and  the 
prayer  thereof,  are  sufficient  to  entitle  the  orator  to  this  relief. 

It  will  be  seen,  that,  in  this  view  of  the  case,  we  have  not  thooght 
proper  to  discuss,  or  decide,  how  far  equity  will  relieve  a  tenant, 
when  the  landlord,  under  a  clause  of  re-entry,  has  entered  for  a  for-, 
feiture  by  reason  of  non-payment  of  rent.  It  was  said  by  the  Lord 
Chancellor  of  Ireland,  in  the  case  of  Drought  v.  Redford^  1  Molioy 
572,  that  equity  always  relieved  in  such  cases ;  and  the  cas^  rend 
at  the  bar  are  very  strong  to  that  effect  The  case  before  us  does 
not  call  for  a  decision  of  that  question,  nor  require  us  to  say  under 
what  circumstances  a  court  of  chancery  would  grant,  or  refiise,  i^* 
lief  to  a  tenant. 

An  objection  has  been  raised  against  granting  relief  to  the  ora- 
tor, on  the  ground  that  his  deeds  from  Sally  Morrill,  Peggy  Nason 
and  Betsey  Ainsworth  are  void,  as  the  defendant  was,  at  the  time  of 
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tkeir  exeGi|tioD»  in  adfersepoBsession.  The  court  have  felt  there  was 
aome  difficaUy  on  this  account,  as  there  are  some  decisions  which 
go  the  length  of  saying  that  a  decree  will  not  be  made  for  a  plain- 
tiffy  who  states  his  title  under  a  deed  from  one  out  of  possession. 
The  consequence,  howerer,  of  dismissing  the  bill  on  this  account 
would  be  to  leave  the  defendant  without  any  defence  at  law,  and  li- 
able to  be  dispossessed  without  being  repaid  the  amount  he  has  paid 
out,  and  also  liable,  as  a  wrong  doer,  for  the  rents  and  profits,  and 
compel  Mm  to  come  into  chancery  to  ask  the  very  equity  which  we 
are  disposed  to  grant  him. 

We  are  of  opinion,  however,  on  consideration,  notwithstanding 
this  objection,  that  the  orator  may  maintain  this  bill.  The  bond 
executed  by  the  defendant  to  John  Nason  might  be  assigned,  so  as 
to  transfer  all  the  interest  which  he  had  therein.  The  orator,  by 
his  deeds  from  Sally  Morrill  and  others,  had  such  a  claim  to  the 
land  that  he  could  maintain  an  action  in  their  names  to  recover  the 
possession,  which,  in  the  event  of  a  recovery,  would  enure  to  their 
benefit.  Any  charge  upon  the  land,  either  legal,  or  equitable,  crea- 
ted by  the  act  of  John  Nason,  and  acquiesced  in  by  his  grilntees 
under  the  deed  of  1820,  it  became  the  duty  of  this  orator  to  pay  and 
extinguish.  The  equitable  tight  to  have  this  incumbraqce  extin- 
guished, and  to  receive  a  deed  from  this  defendant  of  all  his  right 
derived  from  Richardson  and  Nason,  was  in  this  orator.  As  the 
purchase  from  Sally  Morrill  and  others  may  be  considered  as  made 
for  the  purpose  of  confirming  the  right  of  the  orator,  which  he  de- 
rived by  his  assignment  of  the  bond  from  Nason,  and  as  there  is 
^f}  proof  of  any  champerty  and  maintenance,  we  are  not  disposed 
to  consider  the  orator  as  deprived  of  any  part  of  his  remedy,  sought 
for  by  this  bill,  on  account  of  the  possession  of  Blaisdell. 

The  decree  of  the  chancellor  will  therefore  be  reversed,  and  the 
case  will  be  remanded  to  the  court  of  chancery^  with  directions  to 
enter  a  decree  that  the  orator,  on  or  before  the  first  day  of  May 
next,  pay  to  the  clerk,  for  the  use  of  the  defendant  Blaisdell,  the 
sum  of  three  hundred  and  ninety  dollars  and  sixty  one  cents,  and 
that  the  defendant  Blaisdell,  within  ten  days  thereafter,  release  to 
the  orator  all  title  which  he  derived  under  the  deeds  to  him  from 
Richardson  and  Nason,  and  give  up  the  possession,  without  doing 
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or  permitting  any  w*a8te  therein,  and  that  he  pay  the  coet  aocraingr 
in  this  court ;  and  no  cost  will  be  taxed  for  either  party  previous  to 
the  decree  made  by  the  chancellor.  The  defendant,  by  resisting 
and  contesting  the  right  of  the  orator  to  redeem,  cannot  claim  the 
benefit  of  that  rule  in  equity,  which  awards  to  a  mortgagee,  in  most 
cases,  his  costs  on  a  bill  to  redeem.  The  orator,  by  not  having 
actually  tendered  and  offered  to  the  defendant  the  amount  due  in 
equity,  has  not  entitled  himself  to  be  paid  his  costs.  . 


Pbggt  Nason  v.  Jonathan  M.  Blaisdell.' 

Under  a  clause  in  a  devise,  which  provides  that  the  devisees  may  have,  ase 
and  possess  daring  their  natural  lives  certain  premises  described,  they  pay- 
ing the  rents  and  taxes  thereon,  the  devisees  take  an  estate  for  lift,  wkioh 
it  is  competent  for  them  to  assign,  or  convey. 

A  deed  of  land  from  one  out  of  possession,  which  is  void,  nnder  the  statute 
of  1807,  by  reason  of  the  adverse  possession  of  a  third  person,  will  not  af- 
fect the  right  of  the  grantor  in  such  deed  to  maintain  an  action  of  ejectment 
against  such  third  person. 

Ejectment  for  fifty  acres  of  land  in  St  Albans*  Plea,  the  gen- 
eral issue,  and  trial  by  jury. 

This  was  the  action  at  law  alluded  to  in  the  opinion  of  the  court 
in  the  suit  in  chancery.  Smith  v.  BUnsdeU  et  a/.,  ante,  page  199, 
and  thQ  premises  in  question  in  the  two  cases  were  the  same,  and  all 
the  facts  material  to  the  right  of  revovery  of  the  plaintiff  in  this  oaae 
are  sufficiently  detailed  in  that  case.  The  clause  in  the  will  of 
William  Nason,  by  which  he  devised  to  Asa  Lock  and  his  wife  the 
use  of  a  portion  of  the  premises  in  question,  was  in  these  words,  "  It 
*  is  my  will  and  pleasure  that  Asa  Lock,  and  his  wife  Mary  Lock, 
'  have,  use  and  possess  all  my  land  on  the  west  side  of  the  road 
'  leading  to  Nathan  Smith's  during  the  natural  lives  of  each,  he 
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*  payiag  liM  reaU  and  Uies  on  said  Uiid,«^4Ming^  lU  land  on  vliich 

*  ke  BOW  lif«8,  iMflod  to  ne  bj  Jothain  Bash  and  Hdlatray  Taylor^ 

*  on  the  west  side  of  said  road, — with  the  prif  iiegia  of  the  faaiidings 
'  thereon  standing,  and  to  revert  to  my  belo?ed  son,  John  Nason, 
'  after  the  deeease  of  the  naid  Asa  and  his  wifii." 

The  coort  charged  the  jury,  that,  if  they  found  that  the  defendant 
was  in  possession  of  the  premises,  elaianing  the  saaae  in  hie  own 
right,  and  adverse  to  the  plaintiff,  at  the  time  of  the  execution  of  the 
deed  from  the  plaintiff  to  Phelps  fintth,  the  said  deed  would  not 
defeat  the  plaintiff's  right  of  recovery,  as  the  deed  wodd,  in  that 
eye,  be  raid  under  the  statsite  of  1807 ;  bat  that,  if  they  foond  that 
the  defendant  was  not,  at  that  tiaae,  in  each  adverse  peesesaioa,  they 
■henld  r«tnr9  a  verdict  fer  the  defendant;  that  the  record  in  the 
metiMi  of  ejeotnent  in  fevor  of  Bush  against  John  Nason  couid  net 
prejudice  the  plaintiff's  right,  nor  aid  the  defendant  in  makingont  c 
title  againet  (he  plaintiff;  and  that  this  record  must  be  laid  oat  of  the 
ease ;  that  the  interest  of  Lock  and  his  wife  in  the  portion  of  the 
premises  devised  to  them  by  William  Nason  was  net  such  an  estetCi 
or  interest,  as  they  eavAd  convey,  or  assign,  to  another ;  and  that,  if 
they  attempted  to  convey  their  interest  to  another,  and  actaaUy  left 
the  premises,  and  had  neglected  to  pay  the  rents  and  taxes  opon 
them,  the  right  of  said  Lock  and  his  wife,  and  of  their  grantees, 
waa  extinguished,  and  their  right  passed  to  the  plaintiff  as  the  gran- 
tee  of  the  remainder  man ;  that  Bush  had  no  right  to  re-enter  upon 
said  premises  in  1827,  until  he  had  given  to  Mary  Nason  and  Peggy 
Nason,  who  were  then  to  be  deemed  his  tenants,  thirty  days  notice 
in  writing,  as  stipulated  in  the  lease  to  William  Nason ;  and  that,  as 
it  was  not  pretended  that  any  such  notice  had  been  given,  the  said 
Bush's  entry  was  tortious,  and  the  plaintiff  was  entitled  to  recover 
the  possessicm  of  the  premises  and  the  v^ue  of  the  renta  and  profits 
since  March,  1896,  the  time  the  disseizin  was  alleged,  as  damages. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  possession  and 
ibr  9520  damages.    Exceptions  by  defendant. 

Smalkg,  Adams  4"  Boyt,  for  plaintiff,  as  to  the  construction  and 
effisct  of  the  devise  to  Lock  and  his  wife,  cited  2  Cruise  3,  ^^  1,  39; 
4  lb.  427,  ^  2-11 ;  2  lb.  42,  §§  41,  45-47,  61, 53;  lb.  49,  ^§ 
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67-^;  lb.  312,  %  29-92;  6  lb.  448,  §§  1^;  2  Thomas'  Co. 
Lit  101,  note  L.  2;  lb.  767,  note  2 ;  1  Vera.  403,  note  1 ;  WeUs 
T.  Prince,  9  Mass.  508* 

H.  R.  4*  J'  J'  Beardsley  and  Stevens  4*  Seymour,  for  defendant^ 
cited,  to  the  same  point,  6  Cruise  142,  §  8;  lb.  144,  14&,  ^^  15, 
16,  18 ;  Van  Dyck  ▼.  Van  Beuren,  1  Caine  84. 

'  The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  It  will  be  seen,  by  the  decree  made  in  the 
suit  in  chancery  in  faror  of  Smith  against  Blaisdell,  that  most  of  the 
questions  raised  in  this  case  have  been  considered.  We  can  see  no 
objections  to  any  of  the  decisions  of  the  county  court,  except  their 
charge  in  answer  to  the  request  of  the  defendant  as  to  the  estate 
taken  by  Lock  and  his  wife  under  the  will  of  William  Nason*  We 
are  to  suppose  that  it  became  material  to  decide  what  estate  Lock 
and  his  wife  took  under  that  will,  and  if  it  was,  the  defendant  was 
entitled  to  the  charge  asked  for.  Under  that  will  Lock  and  his  wife 
had  an  estate  for  life,  which  they  might  assign  and  convey ;  and 
the  court  below  were  incorrect  in  saying  that  they  had  not  such  an 
estate.    The  words  used  created  an  estate  for  life  in  the  devisees. 
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Wetheeell,  Whitney  d&  Co.  v.  Samuel  Etabts. 

An  action  on  book  account  cannot  be  sustained^  when  no  portion  of  the 
plaintiff's  account  against  the  defendant  had  become  due  at  the  time  of 
the  commencement  of  the  action,  although  it  was  all  due  at  the  time  of  the 
hearing  before  the^auditor. 

The  case  of  Martin  r.  Fairbanks,  7  Vt.  97,  explained,  and  its  application 
limited. 

Book  AecouNT^  the  action  was  brought  to  the  county  court, 
judgment  to  account  was  rendered,  and  an  auditor  appointed. 

The  auditor  reported  that  the  plaintiffs'  account,  as  presented  be- 
fore him,  consisted  of  charges  for  merchandize,  which  the  defend- 
ant purchased  of  the  plaintiffs  upon  a  year's  credit^  and  that  no 
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portion  of  the  accoant  had  beeome  dae  at  the  time  the  action  wu 
commenced,  but  that  it  had  all  become  due  prior  to  the  hearing  be- 
fore the  auditor. 

The  coanty  coart  rendered  judgment,  upon  the  report,  in  fa?or 
.  of  the  defendant ;  to  which  deoiaion  the  plaintifia  excepted.    • 

E,  N.  Briggs  for  plaintiffs. 

If  a  suit  is  commenced,  and  there  is  no  account,  or  no  account 
which  has  become  due,  perhaps  a  judgment  to  account  could  be 
successfully  resisted ;  but  if  judgment  to  account  is  rendered,  the 
auditor  mast  adjust  the  account  to  the  time  of  the  hearing  before  him. 
Rev.  St.  220,  §  9.  2  Leigh's  N.  P.  1556,  1557.  Newbold  t. 
Sims,  2  Serg.  &  R.  317.  Taybnr  v.  Page,  Gro.  Gar.  116.  In 
the  common  law  action  of  account,  and  in  our  action  of  book  ac- 
count, there  is  this  peculiar  feature,  that  it  is  not  essential  to  the 
maintenance  of  the  action  that  the  defendant  should  be  indebted  to 
the  plaintiffl  At  common  law,  without  our  statute,  the  accounts 
are  adjusted,  as  they  exist  at  the  time  of  the  trial,  without  any  refer- 
ence to  the  standing  of  the  accounts  at  the  time  of  the  commence- 
ment  of  the  suit.  Robinson  t.  Bland,  2  Burr.  1086.  Smith  v. 
Brush,  11  Gonn.  359.  The  case  of  Martin  r.  Fairbanks,  7  Vt 
97,  is  full  in  point.    And  see  Ambhr  v.  BradUy,  6  Vt  119. 

If  there  is  any  impropriety  in  the  rule  contended  for,  it  will  be 
equally  strong,  in  the  case  where  the  plaintiff  is  indebted  to  the 
defendant  at  the  time  the  suit  is  brought,  and  the  balance  is  turned 
by  an  account  becoming  due  after  the  commencement  of  the  ac- 
tion.* 

C  LinsUy  for  defendant. 

1.  There  was  no  account,  that  could  be  audited,  at  the  time  of 
the  commencement  of  the  suit  The  statute,  it  is  true,  requires  that 
the  account  should  be  adjusted  to  the  time  of  auditing;  but  it 
clearly  implies  the  existence  of  a  debt,  or  duty,  on  which  the  suit  is 
to  act    Any  other  ccmstruction  of  the  statute  would  render  the  lat- 

*In  PraU  ▼.  QaUwp,  7  Vt.  344,  the  balanoe  was  tamed  by  wm  item  wbieh 
accrued  aubsequent  to  the  commeocement  of  ibe  action. 


JANUARY  TERM,  1845.  »1 

Wether^ll  et  al.  •.  Evaite. 

ter  pwt  of  th«  ieclion,  giving  this  power  to  the  auditors » idle  and 
impertineot  Rev.  St.  c.  36,  §  9.  The  action  of  account,  at  com- 
mon law,  requiree  a  particular  relation  to  subsist  between  the  par- 
ties, snch  as  bailiff  and  receiver,  &c.,,  and  the  right  to  require  an 
aceoant  at  all  results  from  these  relations,  and  does  not  depend  on 
the  defendant's  being  a  mere  debtor.  Bat  the  action  of  book  ac- 
count stands  on  totally  different  grounds.    Willes  208. 

S.  If  it  is  objected  that  this  defence  should  have  been  pleaded 
in  bar,  it  is  answered,  that,  in  this  action,  the  defendant  has  all  the 
rights  before  auditors,  that  he  could  have  had,  if  he  had  pleaded. 
Leamii  v.  Barrett,  4  Vt  450.    Bishop  v.  Baldwin,  14  Vt  145. 

The  opinion  of  the  court  wss  delivered  by 

Bbhnbtt,  J.  It  appears  from  the  auditor's  report,  that,  at  the 
time  when  the  action  wim  commenced,  the  term  of  credit,  upon 
which  the  goods  were  sold,  had  not  expired ;  and  the  simple  ques- 
tion presented  for  our  consideration  is,  whether,  inasmuch  as  the 
plaintiflPs  account  became  doe  previous  to  the  time  of  the  audit,  this 
action  can  be  sustained.  If  the  plaintifli  had  brought  assumpsit, 
instead  of  the  book-action,  no  one  could  have  doubted,  but  what 
ih%  defendant  might  have  insisted,  either  in  abatement  of  the  action, 
or  under  the  general  issue,  that  the  action  had  been  prematurely 
bffonght. 

It  is  claimed,  however,  that,  in  an  action  on  book,  a  different  rule 
has  prevailed,  and  should  prevail ;  and  that  it  is  not  essential,  that 
a  right  of  action  should  have  accrued  at  the  time  of  the  commence- 
ment of  the  suit,  provided  it  has  become  matured  at  the  time  of  the 
audit  Though  it  is  a  principle  of  the  common  law,  that,  in  the 
action  of  account,  all  the  items  of  the  accounts  of  the  parties,  due 
at  the  time  of  the  audit,  are  to  be  adjusted,  and  the  same  rule  pre- 
vuls  in  chancery,  where  a  bill  is  brought  for  the  settlement  of  ac- 
counts, yet  I  am  not  aware  that  it  has  ever  been  claimed,  that  an 
action  of  account,  at  the  common  law,  could  be  maintained,  provi- 
ded no  right  of  action  had  accrued,  when  the  suit  was  commenced. 
To  hold  to  such  a  doctrine  would  contravene  first  principles. 
There  must  exist  a  right  to  call  upon  the  defendant  to  account, 
when  the  suit  is  commenced,  though  the  particular  state  of  the  ac- 
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counts  may  be  immaterial.  If  one  is  the  bailiflf  of  the  goods  of 
another,  to  Hell  and  account  for  at  the  expiration  of  six  months,  it 
would  indeed  be  strange,  if  he  could  be  sued  at  the  end  of  sixty 
days.  If  he  was  to  render  his  account  upon  demand,  no  action 
can  be  sustained,  until  there  has  been  a  special  demand ;  and  this 
must  be  alleged  in  the  declaration. 

The  object  of  our  book  action,  giren  by  the  statute,  is,  in  the 
main,  widely  different  from  the  action  of  account  at  common  law ; 
and  if  has,  to  a  great  extent,  become  a  concurrent  remedy  with  the 
action  of  assumpsit,  for  the  collection  of  debts.  If  the  book  action 
can  be  commenced,  before  a  right  of  action  has  accrued,  it  must 
result  from  the  provisions  of  our  statute,  and  not  from  any  principles 
drawn  from  the  common  law  action  of  account.  The  statute,  it  is 
true,  directs  the  auditor  to  hear,  examine  and  adjust  all  thi  accounts 
of  the  parties  up  to  the  time  of  making  up  the  report ;  but  there  is 
no  intimation,  that  a  suit  can  be  commenced,  before  any  part  of  the 
account  has  become  due.  The  statute,  I  conceive,  only  introduces 
into  the  book  action,  in  this  respect,  the  same  principle  which  pre- 
vailed in  the  common  law  action  of  account ;  and  probably  the  same 
principle  would  at  once  have  been  adopted,  without  the  aid  of  the 
statute.  • 

It  is  said,  in  argument,  that  the  statute,  in  the  case  of  Martin  v. 
Fairbttnks,  7  Vt.  97,  has  received  a  judicial  construction,  such  as 
the  plaintiffs  now  contend  for.  It  appears  from  the  report  of  that 
ease  that  the  auditor's  report  was  excepted  to,  upon  the  ground  that 
he  had  allowed  certain  charges  in  the  plaintiff's  account,  which  had 
not  become  payable  at  the  commencement  of  the  suit.  As  that  was 
an  appealed  action,  and  there  was  no  statute  applicable  to  such  a 
case,  providing  to  what  time  the  account  should  be  adjusted,  the 
question  was  raised,  whether  the  court  would,  in  analogy  to  the 
principles  of  the  common  law,  relative  to  the  action  of  account,  in 
this  respect,  introduce  the  same  principle.  This  is  the  only  point 
discussed  by  the  learned  judge,  who  gives  the  opinion  of  the  court. 
The  argument  of  the  counsel  is  not  given ;  but  the  exceptions  and 
the  opinion  of  the  court  impliedly  admit,  that  there  was  a  right  to 
«ue  for  some  portibn  of  the  items  of  the  plaintiff's  account,  at  the 
tfime  when  the  action  was  commenced ;  and  I  have  no  doubt  the 
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trial  proceeded  upon  that  ground.  I  think,  however,  upon  a  careful 
inspection  of  the  facts  reported  in  that  cause,  there  was  no  right  of 
action,  at  the  time  the  plaintiff's  suit  was  commenced ;  and  that  the 
yerj  question,  now  under  consideration,  might,  with  propriety,  have 
been  raised  in  that  case.  But,  be  that  as  it  may,  as  the  point  was 
neither  mooted  by  counsel,  or  court,  we  cannot  regard  that  case  as 
a  controlling  authority  for  this. 

The  statute  has  receired  a  practical  construction,  erer  since  the 
goremment  has  been  organized ;  and  the  doctrine  now  contended 
for  by  the  plaintiff  is  of  recent  origin.  This  case  and  one  com- 
menced about  the  same  time  in  the  County  of  Chittenden  are  the 
only  instances,  in  which  I  have  known  it  to  have  been  claimed,  that 
a  person  could  sue  in  an  action  on  book  before  any  thing  had  be- 
come due  \o  him.  The  consequences  of  such  a  doctrine  will  be 
readily  apprehended.  The  whde  of  a  man's  property  may  be  placed 
under  an  attachment,  before  there  has  been  any  default  in  him ;  and 
the  creditor,  who  has  nothing  then  due  and  payable,  may  thereby 
gain  a  preference  over  other  creditors,  whose  debts  are  due.  We 
cannot  accede  to  the  doctrine,  which  must  be  established,  to  enable 
the  plaintiflb  to  succeed  in  this  suit 

The  judgment  of  the  county  court  is  affirmed* 


Levi  Needham  and  Allen  Dennis  p.  James  Heats. 

If  one  obligor  be  sued  alone  upon  a  joint  bond,  and  it  appear  from  the  declar* 
ation  that  the  other  obligor  is  still  liyiog,  the  declaration  is  bad  upon  de- 
murrer ;  but  if.it  do  not  appear  fVom  the  declaration  that  the  other  obligor 
is  still  living,  the  non-joinder  can  only  be  taken  advantage  of  by  plea  in 
abatement.    Bxnvxtt,  J. 

Bnt  in  actions  npon  reeognizanees,  judgments,  and  other  matttrs  tf  record^ 
if  it  appear  from  the  declaration  that  there  is  another  joint  debtor,  who  is 
not  raed,  the  non-jomder  may  be  taken  adyantage  of  by  demurrer,  althoagh 
it  is  not  shown  that  the  other  debtor  is  stUl  Uving. 
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In  debt  ttpon  a  reoogniiaBee  Ibr  the  prouMcotioB  of  aa  appeal  tnm  Um  jndf- 
meat  of  a  justice  of  tbe  peace,  it  mutt  appear  from  the  deciaiation,  that  tbs 
recognizance  was  entered  into  belbre  tiie  jastice  wbo  rendered  the  judg- 
ment appealed  from,  or  the  declaration  will  be  bad  upon  demurrer. 

Debt  upon  t  recognizance.  The  plaintift  alleged  that  tiiey 
recovered  a  judgment,  in  their  frvor,  against  one  Hiel  Heath,  op 
the  I2th  day  of  February,  1842,  by  the  cooaideration  of  Normaa 
Tupper,  Esq.,  a  justice  of  the  i>eaee,  for  94^,80  damages  and  $1,25 
eosts  of  suit,  from  which  judgment  the  said  Hiel  Heath  appealed ; 
and  the  entering  of  the  recognizance  tat  the  q)peal  was  alleged  in 
these  words; — "and  the  said  Hiel  Heath,  as  principal,  and  the  said 
'James  Heath,  defendant,  as  surety,  acknowledged  Chemsdves 
'  t»ound  to  the  plaintiffs  in  a  recognizance  of  the  sun  of  fifty  doiiars^ 
'  conditioned  that  the  said  Hiel  Heath  should  prosecute  his  said  up* 
*  peal,  so  prayed  out,"  &e.  It  was  not  alleged  whether,  or  Dot, 
Hiel  Heath  was  still  living.  The  defendant  demurred  generally  to 
the  plaintiflb'  declaration,  bat  no  question  was  decided  upon  any 
portion  of  it,  except  as  above  set  forth. 

The  county  court  adjudged  the  declaration  insuficient,  and  res* 
dered  judgment  for  the  defendant ;  to  wluch  decision  the  plaintift 
excepted. 

LinsUy  and  Wicker  for  plaintifi. 

1.  The  objection,  that  another  should  have  been  joined  as  a 
party  defendant,  should  have  been  taken  by  plea  in  abatement. 
For,  supposing  the  recognizance  to  be  joint,  one  may  be  dead,  or 
discharged,  or  bankrupt  1  Chit.  PI.  29,  37.  HolUnswarth  v.  iis- 
ctfe,  Cro.  £liz.B55,  495.     Cabell  y.  Vaughan,  1  Saund.  291. 

2.  A  recognizance  of  bail  is,  in  law,  joint  and  several.  Ham. 
on  Part.  57.  Wimams  v.  Green,  8  Mod.  296.  2  Com.  Dig.,  Tit 
Bail,  R.  2,  note. 

3.  If  this  is  not  so,  yet  a  joint  and  several  recognizance  might 
be  taken,  and,  if  so  expressed,  would  be  good ;  it  shall,  on  demur- 
rer, be  taken  that  the  recognizance  was  in  this  form. 

E.  D.  Barber  for  defendant 

As  a  general  rule,  in  actions  on  contract,  if  it  appear  on  the  face 
of  the  declaration,  or  other  pleadings  of  the  plaintiff,  that  another 
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joint  cdttti^ftdtbr  \i  ndt  tdadd  d^(bikdWt>  aitd  that  tftteh  l^efsefe  b  Biilf 
litidg,  (a«  he  will  b^pfesdmed  td  be,  tmldM  the  cttatfitfy  in  idleged,) 
the  iioii'^jotflder  ils  defeftdaiit  \li  k  got/A  gfdtitid  of*  demttiter.  Oodld'tf 
PI.  S7d.  10  Pm.  dM.  Btit  hovreter  this  mkj  be  )n  rdaioh  to 
joi&t  obligon,  dte.,  iti  ctaeti  Of  reeogdizances,  jvdgmefttft,  «id  other 
matters  of  record,  the  rule  is  well  established,  that  the  ddn-jonidef 
df  h  jdm  debtor,  when  it  apfpe^s  Ott  the  ttti^  of  «  deelar«ti6it,  nkay 
b^  tnken  Advatitage  of  by  denifcrtrer,  or  ari^st  6f  jtrd^nieiti  efibkdk 
r.  Sitts,  10  Pet.  2(18.  1  Wme.  Staad.  8^1  h  c,  n.  (4.)  jSctMMI 
ef  al  ?.  Roberts,  1  Greenl.  441.  BtttHey  t.  ^tkfts,  1  Pet  811. 
^^1^  T<  CantphtlVs  Et'rs,  2  lohM.  Oai^.  382.  Seym&a¥v.  MhittaH, 
17  lohtis.  169.  Ex^rs  df  Litingitoik  t.  Pietp$lni  et  dl.,  11  Johns. 
Ml.    5  Johns.  176. 

The  opinion  of  the  court  was  delivered  hf 

BBivKBrr,  J.  This  caite  cotted  before  an  tt^tofi  if  denit/tret  id  the 
plaintifis'  declaration.  The  law  is  well  settled,  that,  if  one  obligot 
be  sued  alone  upon  a  joint  bond,  and  it  appear  from  the  declaration 
that  the  other  obligor  is  still  living,  the  declaration  is  ill  upon  de- 
mnrrer.  It  would  seem,  however,  that,  in  such  case,  unless  it  ap- 
pears from  the  declaration,  or  the  subsequent  pleadings  of  the 
plaintiff,  that  the  other  obligor  itf  ^ill  living,  the  objection  cannot 
be  reached  by  a  demurrer,  a  motion  in  arrest,  or  a  writ  of  error. 
It  is  proper  matter  to  be  pleaded  in  abatement.  See  WhelpdMs 
Case,  5  Coke's  Rep.  119;  Cabell  y.  Vaughan,  1  Saund.  291,  and 
the  able  note  of  Serjeant  Williams,  No.  4. 

But  the  doctrine,  which  has  been  tfpptied  l6  joint  oUigatlodir^  dee* 
not  seem  fully  to  htire  been  eiteftded  to  0«eeof  joinirecognizancesy 
judgments,  and  other  matters  of  record.  In  these  cases  it  has  been 
fadd,  thef ,  if  H  ep^^eer  from  the  dieehiTafion,  <^  olHef  plead^^  of 
the  pHitintMP,  that  there  is  aiiother  joint  debtof,  who  is  h6t  soed, 
the  objection  may  be  taken  advantage  of  by  a  demuil'er,  or  upon  a 
motion  in  arrest  of  judgment,  although  it  is  not  averred  that  he  is 
fllUi  Uf  in0#  This  distinetioB  has  been  AiMy  aeied  upon  tn  the  Bn^^ 
liek  Courtis  and  has  been  adopted  by  tlw  Svprenw  Covrt  of  Ae 
United  ditCee  ;-^8ttd,  if  established  by  iMthortty,  it  Iti  not  ht  auto 

say  that  there  is  no  good  sense  in  the  Astinctiod|  whitli  requires 
29 
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the  party,  when  be  declares  upon  a  matter  of  record,  to  show  i 
good  reason,  why  he  does  not  join  others,  who,  from  the  declaration, 
are  jointly  liable.  He  must  set  forth  the  cause  of  the  variance 
from  the  record.  See  Blackwell  v.  Ashton^  Aleyn  21 ;  Rez  t« 
Youngs  2  Anstr.  Rep.  448 ;  3  Anstr.  Rep.  811 ;  Oilman  r.  Rives, 
10  Peter's  Rep.  298. 

There  seems,  also,  to  be  another  fatal  objection  to  this  dedarar 
tion,  in  setting  forth  the  recognizance.  The  allegation  in  the  de- 
claration is,  that  Hid  Heath,  as  principal,  and  James  Heaih,  as 
surety,  acknowledged  themselves  bound  to  the  plaintiff  in  a  recog- 
nizance of  fifty  dollars,  conditioned,  d&c.  There  is  no  averment 
before  whom  the  recognizance  was  entered  into.  Nom  constat,  but 
that  it  might  have  been  entered  into  before  some  other  magistrate, 
and  not  before  the  one  who  tried  the  cause;  and  in  that  event  it  would 
not  be  of  binding  force. 

The  resdlt  is,  the  declaration  must  be  held  insufficient,  and  the 
judgment  of  the  county  court  is  affirmed. 


Wilder  &  Snow  o.  Truman  S.  Eldridge  and  Daniel  Wright 
AND  Samuel  S.  Wright,  Trustees. 

Under  the  itatute  of  thii  State,  relative  to  trastee  proceee,  a  minor  may  be 
charged  as  trustee  for  any  indebtedness  to  the  principal  debtor  for  neeesMO' 
rieSf  or  for  any  specific  goods  and  chattelsof  the  principal  debtor  in  his 
hands.    Bxhhxtt,  J. 

Bot  it  is  as  necessary  that  a  minor  should  defend  by  gnardran  in  a  trustee 
process,  as  in  any  other  case,  and  his  guardian,  if  be  have  one,  most  be 
cited  in ;  and  if  this  is  not  done,  the  plaintiff  mnsti  at  his  peril,  apply  to  the 
court  to  appoint  a  guardian  ad  Utem, 
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Bat  if  the  tmetee,  tboagh  s  minor  at  the  time  of  the  service  of  the  trustee 
proeees^  beoome  of  age  before  diaclnrare  is  made,  it  ia  not  thm  neoeaaary  tc^ 
apjH>int  a  goardian  ad  litem* 

But  where  a  minor,  previous  to  the  eervice  of  the  trustee  process  vpon  hia« 
had  purchased  of  the  principal  debtor  a  horse,  and  given  his  note  therefor, 
bat  under  an  agreement,  that,  if  the  horse  proved  unsound,  he  might  return 
the  horse  and  receive  back  the  note,  and,  after  the  service  of  the  trustee 
process,  and  before  he  became  of  age,  he  did  rescind  the  contract  and  de- 
liver the  home  to  the  principal  debtor,  and  after  he  became  of  age  he  made 
his  disclosure,  setting  forth  these  facta,  and  no  guardian  had  ever  appeared 
for  him,  or  been  appointed  by  the  court,  it  was  held  that  he  could  not  be 
held  chargeable  aa  trustee. 

Where  exceptions  are  taken  to  the  decision  of  the  county  court  in  discharging 
a  tmstee,  and  the  supreme  court  affirm  that  judgment,  they  will  also,  fto 
JwwMy  affirm  the  judgment  against  the  principal  debtor  without  coats. 


Trustee  Process.  The  action  was  referred,  and  the  referee 
reported  that  Daniel  Wright  was  not  trastee.  In  reference  to  Sam- 
nel  S.  Wright  he  reported,  in  substance,  as  follows. 

Previous  to  the  service  of  this  process  Samuel  S.  Wright  had 
purchased  of  the  principal  debtor,  Eldridge,  a  horse,  at  seventy  five 
dollars,  for  which  he  gave  his  note,  but  under  an  agreement  between 
tbem,  by  parol,  that,  if  the  horse  did  not  answer  the  recommenda- 
tions, he  might  return  him  to  Eldridge,  rescind  the  contract,  and 
receive  back  his  note.  At  the  time  of  the  service  of  the  trustee 
process  the  horse  was  in  Wright's  possession,  under  this  contract, 
and  the  referee  found  that  he  was  of  the  value  of  fifly  dollars.  After 
the  service  of  the  trustee  process,  the  horse  proving  to  be  unsound, 
Wright  returned  him  to  Eldridge  and  received  back  his  note ;  and 
it  appeared  that  the  father  in  law  of  Eldridge  immediately  attached 
the  horse  as  the  property  of  Eldridge,  and  had  him  sold  upon  execu- 
tion, and  he  was  bid  off  by  a  brother  in  law  of  Eldridge  and  went 
immediately  back  into  the  possession  of  Eldridge,  who  had  ever 
since  retained  him.  Wright  was  under  the  age  of  twenty  one  years 
St  the  time  of  all  these  transactions,  but  carried  on  business  on  his 
own  account,  by  the  permission  of  hid  father.  After  Wright,  became 
of  age  he  filed  his  disclosure  in  this  case,  from  which^  and  other 
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^y\ien(^  tbQ  refiire^  As^niMned  tb«  tM»  »boT(»  9ei  fcNrth.  It  did 
opt  vppoar  that  Wright  hsd  tppetfed  by  guardiaa,  or  that  a  guardian 
ad  Utem  had  ever  been  appointed. 

The  county  court  adjudged  that  neither  of  the  trustees  were 
chargeable,  to  which  decision,  as  to  Samuel  S  Wright,  the  plaintifis 
excepted. 

W^^^^rufg^  9^  /*  JpifrjHHmi  for  plaiattft 

The  fourth  section  of  the  statute  relative  to  trustee  process, — 
Rev.  8t.  190,^-comprehend8  all  persons  who  are  legally  capable  of 
haying  the  possession  of  property ;  and  a  minor  is  as  competent  to 
hold  the  possession  of  property  as '  an  adult.  If  a  minor  has  the 
property  of  another  in  hi9  possession,  which  h0  reuses  to  deliver 
^p,  he  is  Uahle  to  the  owner,  the  same  as  an  adult.  Reeve's  Don. 
Rel.  SM&  An  infiuit  may  be  a  trustee  at  Gommen  law,  also  an  ex- 
ecutor, or  jailor ;  and  in  all  these  capacities  he  is  liable,  the  same 
as  an  Bfiixl\.  Bac.  Abr.  5S5.  Reeve's  Pom.  ReL  236.  Es^rscf 
Loop.  y.  A^'x  oflioop,  I  Yt  177. 

If  Wright  had  availed  hiquself  of  Hia  infancy  to  avoid  the  iK>te^ 
^ia  vould  have  vested  the  property  iii  the  borae  in  E^Idridgei  and 
made  Wright  his  trustee.  Reeve's  Dooi.  ReL  2.44  1$  MaM.  359» 
13  Mass.  205«  *  Can,  it  make  any  difference  in  hi«  UabUitj,  whetbe? 
he  aya&la  hii^aelf  of  a  pc^itive  x^e  gf  Uw  i^  hia  favov  to  avoid  the 
%Qte,  c>r  of  a  proviaipn  in  the  teem  of  bia  coouact  for  the  aipme 
pqrp^eeY   We  tbink  aot, 

J^;.  D.  Barhtin  for  tKoatee. 

h  Wright  couM  in  no  vray  have  beea  made  liable  for  the  horsev, 
^cept  intTQver,  upon  a^Teaeinding  ef  tk^  contraii^t,  aud  after  a  i^ 
i^affd  aA<ivef9aal<  S^tdie-  tauMee  frocesa  will  not  leachaoch  % 
liability.  J({(^  V,  S^a  4"  3rv„  13  Vt.  UW.  WitUsm  v.  Todd  4r 
3>.,  &  Mw.  871,  CuaWng^a  Tn  Proc,  86,  87,  Wemtwi^k  v. 
Whit$^9iflre  4:  TV.,  I  Masa^  471,    FUch  it.  WaUt^  5  Cgaa  H7. 

2.  At  the  tin\e  of  the  aervjce  of  the  tx ustee  process  upon  Wright^ 
there  was  nothj|i||^  dye  ftom  hifu  ahadulely^  and  without  depending 
on  any  cpntin^ncj^  Rev.  St»  Q.  29»  ^  29,  The  note  waa  oot  duo. 
ijMoiutely^  beQaiaae  it  waa  aubject  tg  bia  Ti(bt  to  rjaacind;  tho. 
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bc»r9e  did  not  belong  to  Eldridge,  because  the  contract  bad  not  been 
rescinded. 

3.  But  even  if»  had  he  been  of  full  age»  he  would  have  been 
bound  to  have  kept  the  horse  in  his  possession,  afler  rescinding  the 
contract^  subject  to  the  trustee  process,  he  cannot,  by  reason  of 
infancy,  be  made  liable  as  trustee  for  neglecting  to  do  so.  Bac* 
Abr.,  Infant  G, 

4»  An  infant  can  in  no  case  he  held  as  trustee,  under  the  statute. 
By  the  common  law,  if  an  infant  be  sued,  he  must  appear  and  de- 
fend by  guardian,  and  his  guardian,  if  he  have  one,  must  be  nol^ 
fied ;  if  not,  a  guardian  ad  litem  must  be  appointed.  Com.  Dig., 
Pleader,  ^162.  Bac.  Abr.,  Infant,  K.  2.  In  this  proceeding  the 
trustee  is  not  strictly  a  party,  and  no  rule  of  the  common  law  could 
make  it  necessary  to  notify  his  guardiani  or  to  have  a  guardian 
€Md  Utcm  appointed. 

The  opinion  of  the  court  was  delivered  by 

Bevnbtt,  J.  The  only  question  in  this  case  arises  upon  the 
disdosttre  of  Samuel  S.  Wright  It  is  argued,  that,  upon  general 
principles,  a  minor  can  in  no  case  be  charged  as  trustee  by  means 
of  the  trustee  process.  It  would  seem,  if  there  is  an  attempt  to 
charge  him  upon  the  ground  of  having  in  his  hands  the  credits  of 
the  principal  debtor,  that  the  plea  of  infancy  should  avail  the  trustee, 
equally  as  if  sued  directly  by  the  principal  debtor  ]  but  if  the  mi- 
nor  is  liable  to  the  principal  debtor  for  necesutries,  no  good  reason 
is  perceived  why  he  may  not  be  charged  as  his  trustee,  to  the  ex- 
tent of  such  liability,  by  means  of  the  trustee  process. 

SOfl  if  he  has  the  specie  goods  and  chattels  of  the  principal 
debtor  in  bis  hands,  we  see  no  sufficient  reason,  why  they  should 
not  be  retched  by  the  trustee  process.  The  statute  provides  that 
evsrjf  person^  who  has  the  goods,  effects  and  credits  of  the  principal 
debtor  intrusted  to,  or  deposited  in,  his  hands,  may  be  sum- 
moned as  trustee,  and  the  goods,  effects  and  credits  be  attached, 
and  held  to  respond  the  judgment,  that  shall  be  recovered  against 
the  principal  debtor*  The  general  words  of  the  statute  include  mi- 
nors, though  it  ii  true  the  court  might,  upon  sufficient  reasonsi  re* 
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Strain  these  general  words,  by  holding  that  minors  did  not  come 
within  the  equity  of  the  statute. 

But  we  do  not  apprehend  that  there  is[  any  good  reason  foj*  re- 
straining these  general  words.  The  attaching  creditor  takes  the 
place  of  the  owner  of  the  property  attached  in  the  hands  of  the 
trustee.  No  new  liability  is  imposed  upon  the  trustee,  and  he  has 
only  to  deliver  the  property  to  the  officer,  who  shall  have  the  exe- 
cution, instead  of  delivering  it  to  the  principal  debtor.  If  he  refn« 
ses,  he  is  liable  to  the  attaching  creditor,  to  the  value  of  the  goods. 
The  minor  would  be  liable,  to  the  extent  of  the  value  of  the  goods, 
to  the  owner  of  them,  provided  there  had  been  no  attachment.  In 
such  case  the  minor  stands  in  the  nature  of  a  trustee,  and  holds  the 
goods  as  such,  and  should,  upon  common  principles,  be  held  liable. 

But  a  minor,  when  sued,  is  not  capable  of  conducting  the  suit ; 
and  it  is  as  necessary  that  he  should  defend  by  guardian  in  a  trus- 
tee process,  so  long  as  he  is  a  minor,  as  in  other  cases.  To  give  the 
trustee  process  the  effect  of  an  attachment  of  the  goods,  against  the 
minor,  from  the  date  of  the  service,  his  guardian,  if  he  had  one, 
should  have  been  cited  in.  If  this  is  not  done,  the  plaintiff  must, 
at  his  peril,  apply  to  the  court  to  have  a  guardian  ad  Hiem  ap- 
pointed. But  in  the  present  case,  as  the  trustee  became  of  age 
before  the  disclosure  was  made,  there  was,  at  that  time,  no  occasion 
for  the  appointment  of  a  guardian.  The  property,  however,  had, 
before  this,  and  while  the  trustee  was  a  minor,  been  given  up  to  the 
principal  debtor,  in  pursuance  of  the  original  contract. 

Had  the  trustee,  in  this  case,  been  of  age,  and  had  elected,  after 
Ihe  service  of  the  trustee  process,  to  rescind  the  contract  and  de- 
mand his  note,  it  would  seem  as  if  he  would  thereby  be  excused 
from  delivering  the  property  to  the  principal  debtor,  but  should, 
from  that  time,  treat  it  as  in  the  custody  of  the  law.  But  as,  in 
this  case,  the  property  was  given  up  by  the  trustee,  while  under 
age,  though  after  the  service  of  the  process,  and  while  he  was  inca- 
pable of  conducting  his  defence,  and,  in  contemplation  of  law,  not 
understanding  his  rights,  or  liabilities,  we  cannot  consider  the  at- 
tachment, at  that  time,  of  such  binding  force  against  him  as  to 
render  him  liable  at  all  events  as  trustee  in  this  action. 
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Thejadgment  of  the  coanty  court,  discbargiDg  this  trustee,  ii 
affirmed  with  costs. 

The  judgment  against  the  principal  debtor  is,  frofarma,  affirmed 
without  costs. 


Administrator  of  Thomas  D.  Hammond  v.  Allen  Smith. 

To  ayoid  a  note  for  naury,  it  mast  be  proved  that  an  nsurions  agreement  was 
made  between  the  parties  at  the  time  when  the  money,  for  which  the 
note  was  executed,  was  loaned. 

Proof  of  payment  of  nsarious  interest  apon  the  note  affords  only  presomptive 
evidence  that  a  preyions  osurious  agreement  had  been  made ;  and  theeoart, 
even  if  they  presume  that  an  usurious  agreement  was  made,  will  not  pro« 
ceed  fijtber,  and,  from  that  fact,  presume  that  that  agreement  was  made 
when  the  money  was  loaned ;  and  that  testimony  alone,  unaccompanied  by 
other  circumstances,  will  not  be  submitted  to  the  jury  to  weigh. 

A  presumption  cannot  be  based  upon  a  presumption. 

Eibctmbnt  upon  mortgage.  It  was  conceded  that  the  defendant 
was  in  possession  of  the  mortgaged  premises,  and  that  he  executed 
the  notes  described  in  the  condition  attached  to  the  mortgage  deed. 

The  defendant  relied  upon  proving  that  the  notes  were  void  for 
usury;  and,  to  prove  this,  introduced  one  Sunderland  as  a  witness, 
who  testified,  that,  in  March,  1834,  he  was  present  and  heard  a 
conversation  between  the  defendant  and  the  plaintiff's  intestate, 
Hammond,  in  which  the  defendant  said,  ''I  cannot  afford  to  pay  so 
much  interest  as  I  have  been  paying ;  twelve  per  cent,  is  more  than 
I  can  afford."  Hammond  said  the  money  was  worth  twelve  per  cent, 
to  him,  and  if  the  defendant  did  not  wish  to  pay  it,  he  might  return 
the  money.  The  defendant  at  the  same  time  paid  to  Hammond 
some  money,  the  amount  of  which  the  witness  could  not  state.  In 
the  course  of  the  conversation  the  defendant  urged  Hammond  to 
take  a  less  rate  of  interest  than  the  defendant  had  been  paying, — 
to  which  Hammond  declined  agreeing.    The  mortgage,  by  which 
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eounts  may  be  immateria].  If  one  is  the  bailiflf  of  the  goods  of 
another,  to  Hell  and  account  for  at  the  expiration  of  six  months,  it 
would  indeed  be  strangOi  if  he  could  be  sued  at  the  end  of  sixty 
days.  If  he  was  to  render  his  account  upon  demand,  no  action 
can  be  sustained,  until  there  has  been  a  specid  demand ;  and  this 
must  be  alleged  in  the  declaration. 

The  object  of  our  book  action,  giren  by  the  statute,  is,  in  the 
main,  widely  different  from  the  action  of  account  at  common  law ; 
and  it  has,  to  a  great  extent,  become  a  concurrent  remedy  with  the 
action  of  assumpsit,  for  the  collection  of  debts.  If  the  book  action 
can  be  commenced,  before  a  right  of  action  has  accrued,  it  must 
result  from  the  provisions  of  our  statute,  and  not  from  any  principles 
drawn  from  the  common  law  action  of  account  The  statute,  it  is 
true,  directs  the  auditor  to  hear,  examine  and  adjust  all  ihi  accounts 
of  the  parties  up  to  the  time  of  making  up  the  report;  but  there  is 
no  intimation,  that  a  suit  can  be  commenced,  before  any  part  of  the 
account  has  become  due.  The  statute,  I  conceive,  only  introduces 
into  the  book  action,  in  this  respect,  the  same  principle  which  pre- 
vailed in  the  common  law  action  of  account ;  and  probably  the  same 
principle  would  at  once  have  been  adopted,  without  the  aid  of  the 
statute.  • 

It  is  said,  in  argument,  that  the  statute,  in  the  case  of  Martin  r. 
Fairbanks,  7  Vt.  97,  has  received  a  judicial  construction,  such  as 
the  plaintiffs  now  contend  for.  It  appears  from  the  report  of  that 
ease  that  the  auditor's  report  was  excepted  to,  upon  the  ground  that 
he  had  allowed  certain  charges  in  the  plaintiff's  account,  which  had 
not  become  payable  at  the  commencement  of  the  suit  As  that  was 
an  appealed  action,  and  there  was  no  statute  applicable  to  such  a 
case,  providing  to  what  time  the  account  should  be  adjusted,  the 
question  was  raised,  whether  the  court  would,  in  analogy  to  the 
principles  of  the  common  law,  relative  to  the  action  of  account,  in 
this  respect,  introduce  the  same  principle.  This  is  the  only  point 
discussed  by  the  learned  judge,  who  gives  the  opinion  of  the  court. 
The  argument  of  the  counsel  is  not  given ;  but  the  exceptions  and 
the  opinion  of  the  court  impliedly  admit,  that  there  was  a  right  to 
«ue  for  some  portibn  of  the  items  of  the  plaintiff's  account,  at  the 
£me  when  the  action  was  commenced ;  and  I  have  no  doubt  the 
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trial  proceeded  upon  that  ground.  I  think,  however,  upon  a  carefal 
inspection  of  the  facts  reported  in  that  cause,  there  was  no  right  of 
action,  at  the  time  the  plaintiff's  suit  was  commenced ;  and  that  the 
very  question,  now  under  consideration,  might,  with  propriety,  have 
been  raised  in  that  case.  But,  be  that  as  it  may,  as  the  point  was 
neither  mooted  by  counsel,  or  court,  we  cannot  regard  that  case  as 
a  controlling  authority  for  this. 

The  statute  has  received  a  practical  construction,  ever  since  the 
government  has  been  organized ;  and  the  doctrine  now  contended 
for  by  the  plaintiff  is  of  recent  origin.  This  case  and  one  com* 
menced  about  the  same  time  in  the  County  of  Chittenden  are  the 
only  instances,  in  which  I  have  known  it  to  have  been  claimed,  that 
a  person  could  sue  in  an  action  on  book  before  any  thing  had  be- 
come due  \o  him.  The  consequences  of  such  a  doctrine  will  be 
readily  apprehended.  The  whde  of  a  man's  property  may  be  placed 
under  an  attachment,  before  there  has  been  any  default  in  him ;  and 
the  creditor,  who  has  nothing  then  due  and  payable,  may  thereby 
gain  a  preference  over  other  creditors,  whose  debts  are  due.  We 
cannot  accede  to  the  doctrine,  which  must  be  established,  to  enable 
the  plaintijQb  to  succeed  in  this  suit 

The  judgment  of  the  county  court  is  aflkmed* 
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If  one  obligor  be  sned  alone  upon  a  joint  bond,  and  it  appear  fVom  the  declar" 
ation  that  the  other  obligor  is  still  liviog,  the  declaration  is  bad  upon  de- 
murrer ;  but  if.it  do  not  appear  ftom  the  declaration  that  the  other  obligor 
is  still  liTing,  the  non-joinder  can  only  be  taken  advantage  of  by  plea  in 
abatement.    Binztxtt,  J. 

But  in  actions  upon  recognizances,  judgments,  and  other  matters  tf  record^ 
If  it  appear  from  the  declaration  that  there  is  another  joint  debtor,  who  is 
not  sned,  the  non-joinder  may  be  taken  advantage  of  by  demurrer,  althoagh 
it  is  not  shown  that  the  other  debtor  is  still  living. 
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Chitty,  in  his  treatise  upon  contracts,  p.  541,  that  mere  proof  that 
usurious  interest  had  been  paid  upon  a  note  reserving  legal  inter- 
est will  not  establish  the  fact  of  an  original  agreement  for  usary. 
Though  it  appears  in  the  case  cited  by  Mr.  Chitty,  Fussil  r.  Brooks, 
12  E.  C.  L.  145,  that  such  evidence  was  given  to  the  jury,  yet  it 
was  a  case  at  nisi  prius,  and  no  question  was  raised  as  to  its  com* 
petency. 

We  think,  then,  that,  as  any  usurious  agreement  was  only  estab- 
lished as  matter  of  presumption  from  the  testimony,  and  that,  if  an 
usurious  agreement  is  presumed,  still  that  it  can  have  no  relation  to 
the  notes  in  question,  or  to  the  time  when  the  original  loan  was 
made,  except  by  presumption,  the  court  below  was  justified  in  di- 
recting a  verdict  for  the  plaintiff. 

The  judgment  of  the  county  court  is  affirmed. 
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Miller  d&  Dustin  v,  Jeremiah  Dow 

Where  one  of  two  partners  was  indiTidually  indebted,  and  his  creditor 
charged  the  debt  to  the  jBrzn,  and  informed  both  partners  that  he  had  dono 
BO,  and  subsequently  the  indebte'd  partner  delivered  to  the  creditor  proper- 
ty of  the  firm  in  payment  of  the  debt,*  and  this  was  known  to  the  other 
partner,  who  also  knew  that  the  creditor  supposed  that  he  waa  receiving . 
the  property  in  payment  for  the  debt,  it  was  held,  in  an  action  on  book  ac- 
count, brought  by  the  firm  against  the  creditor,  and  in  which  they  claimed 
to  recover  for  the  property  so  delivered,  that  the  creditor  was  entitled  to 
be  allowed  for  the  charge  thus  made  by  him  against  the  firm. 

Book  Account.  The  only  question  whicli  arose  in  the  case 
was  in  reference  to  one  item  6f  $45.70  in  the  defendant's  account, 
in  reference  to  which  the  auditor  reported  as  follows. 
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In  July,  1841,  J.  d&  A.  H.  Miller,  then  partners  in  business,  en- 
tered into  an  agreement  with  the  defend  ant,  by  which  they  were  to 
pay  him,  of  the  wages  of  one  Otwin  Milly,  who  was  then  in  their 
employment,  five  dollars  per  month  in  work  out  of  their  shop. 
Within  a  short  time  after  the  making  of  this  agreement  the  firm  of 
J.  &  A.  H.  Miller  was  dissolired,  and  the'  said  A.  H.  Miller,  who 
was  one  of  the  present  plaintiffs,  continued  to  carry  on  the  business 
previously  carried  on  by  the  firm,  and  the  said  Otwin  Milly  re* 
mained  in  his  employment.  In  March,  1842,  the  partnership  be- 
tween the  present  plaintiffs  was  formed,  and  in  July,  1842,  the  de- 
fendant made  the  said  charge  of  $45.70  against  them,  which  was  in 
these  words, — "Balance  of  Otwin  Milly's  bill,  rent  to  April  ist, 
1842,  $45.70," — and  in  July,  or  August,  of  the  same  year  both  of 
the  plaintiffs  had  knowledge  that  the  defendant  had  made  this 
charge  against  them,  and  that  he  expected  them  to  pay  it  in  work 
from  their  shop.  Subse^ently,  and  at  a  time,  when,  as  the  accounts 
stood,  exclusive  of  that  charge,  there  was  a  balance  due  to  the  plain- 
tiffs, the  plaintiff  Miller  solicited  the  defendant  to  take  cabinet  ware 
out  of  their  shop,  for  what  they  were  owing  him ;  and  the  defendant 
did,  subsequently,  take  articles  from  the  plaintiff's  shop  to  an  amount 
exceeding  said  charge,  supposing  that  he  was  receiving  them  ih 
payment  of  that  charge.  It  did  not  appear  that  either  of  the  plain- 
tiffs expressly  assented  to  the  payment  of  the  charge,  or  that  they 
ever  expressed  to  the  defendant  any  objection  to  allowing  it,  until 
after  the  defendant  had  taken  the  articles,  as  above  mentioned.  It 
appeared  that  the  plaintiff  Miller  had  retained,  out  of  Milly's  wages, 
%43.00,  of  which  Dustin  had  no  knowledge. 

The  county  court,  upon  these  facts,  allowed  to  the  defendant  the 
said  charge,  in  ofiset  to  the  plaintiff**  account ;  to  whidi  dectsioD 
the  pltintiib  eiteplad. 

Tkratt  Sf  Pmd  for  plaintiAk 

R.  PierpoitU  tor  defendant 

The  opinion  of  the  court  was  delivered  by 
Bennett,  J.    The  only  question,  arising  in  relation  to  the  re- 
port of  the  auditor,  lespects  a  single  item  of  $45,70  in  the  account 
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of  the  defendant  In  relation  to  this  it  is  found,  that,  in  July,  1841, 
the  plaintiff  Miller  was  one  of  the  firm  of  J.  dt  A.  H.  Miller,  and 
that  one  Otwin  Milly  was  in  their  seryice^  and  that  the  firm  agreed 
with  the  defisndant  to  pay  him,  of  the  wages  of  Otwin  MUfy,  fire  dol- 
lars per  month ;  that  soon  aAer  this  the  Millers  diBBolred,  and  the 
business  was  carried  on  hy  A.  H.  Miller,  one  of  the  present  plain- 
tiffi,  and  Otwin  Milly  continued  in  his  service ;  and  that  in  March, 
^  1843,  the  present  plaintiffs  went  into  partnership  in  the  8an>e  busi- 
ness. In  July,  1843,  the  defendant  charged  the  amount  due  him  of 
Otwin's  wages  to  the  present  platntiSs;  and  during  that  month,  or 
in  August,  both  of  the  plaintiffs  had  notice  that  the  charge  was 
made  to  them,  and  that  the  defendant  expected  they  would  pay  it  to 
him  out  of  their  shop ;  and  it  appears  that  Miller  subsequently 
solicited  the  defendant  to  take  cabinet  work  out  of  their  shop  for 
what  they  owed  him,  and  that  the  defisndant  did  subsequently  take 
up  more  than  sufficient  to  balance  this  charge,  upon  the  supposition, 
on  his  part,  that  he  was  taking  it  in  liquidation  of  the  charge. 

Upon  snch  a  state  of  facts  there  can  be  no  doubt  but  what  the 
auditor  was  correct,  in  giving  the  defendant  the  benefit  of  the 
charge.  No  objection  was  made  by  either  of  the  plaintiffs,  when 
they  had  notice  that  the  charge  was  made  to  them  and  that  payment 
was  eiqpected  from  them.  The  defendant  was  requested  by  Miller 
to  take  up  what  the  plaintiffs  owed  him,  and  the  defendant  took  up 
more  than  sufficient  to  balance  this  item  in  the  account,  supposing 
the  charge  was  thereby  to  be  cancelled.  It  is  competent  for  one 
partner,  even,  without  the  knowledge  of  the  other  partner,  to  deliv- 
er the  partnership  goods  in  payment  of  his  private  debt ;  but  in  this 
ease,  as  the  charge  was  ^lade  to  the  firm  with  the  knowledge  of 
Dustin,  and  no  dissent  was  expresaed,  it  is  to  be  taken  that  he  as- 
sented to  the  delivery  of  the  articles  on  the  particular  accountj  upon 
which  the  defendant  supposed  that  he  was  receiving  them. 

The  judgment  of  the  county  court  is  affirmed. 
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Lorenzo  Sheldon  v.  Patrick  Flynn. 

Where  items  were  charged  in  an  account,  which  were  not  legitimate  and 
proper  sabjects  of  a  charge  on  book,  and  were  stricken  out  before  the  com- 
nenoement  of  the  action  upon  the  account,— which  waa  brought  before  a 
justice  of  the  peace,-— it  was  held  that  the  jurisdiction  of  the  justice  waa 
not  thereby  affected. 

And  if  the  defendant's  account  contain  charges  which  accrued  in  payment  of 
the  items  thus  stricken  from  the  plaintiff's  account,  it  will  be  proper  for 
the  auditor  to  deduct  such  items  from  the  amount  of  the  defendant's 
charges  of  that  character,  and  apply  the  balance,  together  with  the  remain- 
der of  the  defendant's  account,  in  offset  to  the  plaiotifi^s  account  i— and  the 
appellate  jurisdiction  of  the  county  court  will  not  be  affected  by  the  plain- 
tiff^'s  claiming  that  such  deduction  should  be  made. 

Book  Account.  The  action  was  brought  originally  before  a 
justice  of  the  peace,  and  came  to  the  county  court  by  appeal; 
in  that  court  judgment  to  account  was  rendered^  and  an  auditor  was 
appointed. 

The  auditor  reported  that  the  plaintiff's  account,  as  presented 
before  him,  amounted  to  $81,44,  of  which  he  allowed  $74,35 ;  and 
that  the  defendant's  account,  as  allowed,  amounted  to  $125,35, 
—of  which  more  than  $100  was  for  labor  performed  by  the  de- 
fendant for  the  plaintiff;  that  it  appeared  that  the  plaintiff  owned  a 
note,  signed  by  the  defendai^t  and  one  l\iIumford,  given  to  one  Abram 
Mead,  and  payable  in  work,  and  had  also  claims  against  the  defend- 
ant for  rent  of  a  tenement  and  cooking  stove  from  April  1,  1840,  to 
April  1, 1843,  which  had  never  been  paid,  except  by  the  labor 
charged  in  the  defendant's  account;  and  that  it  had  been  understood 
and  agreed  by  the  parties  that  the  labor  of  the  defendant  should 
apply  in  payment  of  the  note  and  rent,  although  no  particular  por- 
tion of  the  labor  performed  by  the  defendant  had  ever  been  designa- 
ted, as  being  to  be  applied  upon  the  rent,  or  the  note. 

The  auditor  also  reported,  that  it  appeared  from  the  plaintiff's 
original  book,  that,  in  1641,  he  charged  upon  his  book  $9,00  of  the 
rent  which  then  accrued,  and  that  after  the  close  of  the  account  the 
parties  attempted  to  settle,  and  the  plaintiff  then  entered  on  his 
book  two  other  charges  for  rent,  amounting  to  $46^00 ;  that  the 
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parties  did  not  settle,  and  the  plaintiff,  before  the*  commencement  of 
this  action,  erased  from  his  account  the  three  charges  for  rent* 

The  auditor  deducted  from  the.  amount  of  the  defendant's  charges 
for  labor  the  amount  due  upon  the  Mead  note,  also  the  amount  due 
to  the  plaintiff  for  rent,  and  reported  that  he  found  a  balance  due 
from  the  defendant  to  the  plaintiff  of  $13,62. 

The  defendant  excepted  to  the  report,  for  the  reason  that  the  ,au* 
ditor  had  deducted  from  his  account  the  amount  of  the  note  and 
rent,  and  also  because  he  alleged  that  it  appeared  that  the  justice,  be* 
fore  whom  the  action  was  originally  brought,  had  no  jurisdiction  there 
of. 

The  county  court  overruled  the  exceptions,  and  rendered  judg« 
ment  for  the  plaintiff  upon  the  report ;  to  which  decision  the  de» 
'  fendant  excepted. 

Thrall  4*  P(md  for  defendant 

1*  The  defendant  contends  that  the  two  items  deducted  from 
his  account,  consisting  of  the  Mead  note  and  the  cbarge  for  rent, 
were,  at  the  time  this  suit  was  commenced,  existing  claims  in  favor 
of  the  plaintiff,  in  no  way  cancelled  or  paid  by  the  defendant's  ac- 
count. 

The  rule  of  law,  applicable  to  cases  of  this  kind,  is  this,*-thaty 
where  there  are  mutual  dealings  between  parties,  and  where  servi- 
ces are  rendered,  or  articles  delivered,  by  one  party  to  be  applied 
in  payment  of  a  pre-existing,  or  an  accruing,  account,  yet,  so  long 
as  no  specific  application  of  the  payment  is  made,  both  claims  con- 
tinue to  exist,  to  be  enforced  according  as  the  law  directs  and  re- 
quires. Wood  V.  Barney,  2  Vt  374.  Stevefis  v.  Tuttle,  3  lb. 
519.  In  order  to  be  considered  a  payment, ''  it  must  appear  that  it 
*  was  delivered  and  received  in  payment,  and  that  nothing  more  was 
to  be  done  between  the  parties  to  complete  the  application."  Strong 
T.  McConnell,  10  Vt.  231.  If  it  was  the  design  of  the  parties  that 
there  should  be  vl  future  adjustment,  this  would  prevent  its  operating 
as  payment.  Strong  v.  McConnell,  6  Vt.  338.  Chellis  v.  Wood, 
11  Vt.  468. 

The  auditor  finds,  in  this  case,  that  the  work  of  the  defendant  was 
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to  be  d^litd  towards  the  payment  of  the  rent  and  note,  but  no  appH' 
cation  was  made.  Therefore  the  accoont  of  the  defendant  and  the 
elaim  of  the  plaintiff  for  rent  and  on  the  note  continued  to  exist, 
subject  to  a  future  adjustment 

3.  This  principle  of  law  being  established,  we  are  next  to  enqaira 
as  to  its  effect  upoii  this  case.  We  contend,  that,  thongh  the  plain- 
tiff, after  he  had  entered  the  items  for  rent  in  his  account,  with  a 
▼lew  to  a  setdement  and  adjustment  according  to  the  understanding 
of  the  parties,  afterwards  erased  thOse  items  from  his  account,  and 
presented  at  first  only  the  remaining  items  of  his  account  to  the 
auditor,  yet,  if  he  afterwards  insisted  upon  the  allowance  of  the 
claim  in  this  action  at  all,  it  became  a  part  of  his  accoont,  as  un- 
derstandingly  made  up  by  him.  A  party  is  allowed  to  charge  rent 
on  book  and  recover  therefor,  **  when,  by  the  course  of  dealings  be- 
*  tween  the  parties,  it  is  shown  that  it  was  intended  to  be  a  mat- 
'  ter  of  account  between  them  and  to  be  entered  and  adjusted  on 
<book."  Per  Prbntiss,  Ch.  J.,  in  Case  r.  Berry,  3  Vt.  332. 
Chmnison  v.  Bancroft,  11  Yt  490. 

These  cases  do  not  proceed  upon  the  ground  that  the  articles  de- 
liTered,  or  senrices  rendered,  have  operated  as  payment,  but  precise- 
ly  the  contrary.  Not  having  so  operated,  and  the  claim  of  the  other 
party  not  being  extinguished,  or  cancelled,  they  allow  the  party  to 
make  a  charge  of  rent  to  oflbet  the  claim  for  services." 

3.  The  jurisdiction  of  the  county  court  would  attach  in  this 
case,  even  if  we  should  regard  the  items  of  rent  as  paid  by  the  de- 
fendant's account.  The  amount  of  the  rent  had  to  be  ascertained 
by  the  auditcM:  from  the  examination  of  the  parties,  and  therefore  the 
items  for  rent  became  a  claim  on  the  part  of  the  plaintiff.  This 
would  make  the  debit  side  of  the  plaintiff's  account  over  $100. 

What  has  been  said  in  relation  to  the  rent  applies  equally  to  the 
note.  Fa93ett  y.  Vincent,  8  Yt.  73.  Barlow  v.  Butler,  1  Yt. 
146. 

Foot  Sf  Everts  for  plaintiff. 

1.  The  note  payable  to  Mead  in  work  was  correctly  set  off 
gainst  the  account  for  work ;  it  was  agreed  by  the  parties  that  it 
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should  he  BO  set  off.  Also  the  amount  due  for  rent  was  a  good 
oflbet  to  the  account  for  work.  Rev.  Stat,  c  34,  §  3.  The  serrices 
rendered  by  the  defendant  were  in  payment  of  the  rMit  and  note. 
13  Vt  15. 

2.  The  plaintiff's  account  was  within  the  jurisdiction  of  the 
justice,  the  amount  charged  upon  the  plaintiff's  book  being  $81,44. 
The  rent  could  not  be  charged  upon  the  plaintiff's  book,  and  there* 
by  affect  the  jurisdiction.  The  jurisdiction  of  the  court  cannot  be 
affected  by  the  entry  of  items  not  proper  subjects  of  book  charge. 
14Vt.254.    9Ib.  339,  399. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  plaintiff's  account,  as  allowed  and  ad- 
justed by  the  auditor,  was  within  the  jurisdiction  of  a  justice  of  the 
peace.  His  account,  as  presented  to  the  auditor,  amounted  to  no 
more  than  $81,44.  The  two  claims  for  rent  and  for  the  note  in 
favor  of  Mead  were  not  legitimate  and  proper  subjects  of  a  charge 
on  book;  and  if  they  had  been  so  charged,  they  could  not  have  al- 
tered the  jurisdiction,  nor  have  justified  the  plaintiff  in  bringing  the 
action  before  the  county  court,  if  he  had  been  disposed  so  to  do. 
The  case  of  Scott  et  al  v.  Sampson  et  a/.,  9  Vt.  339,  and  that  of 
Phelps  et  al.  v.  Wood^  9  Vt.  399,  decide  that  jurisdiction  is  not 
taken  from  a  justice,  in  the  action  on  book,  by  the  entry  of  charges 
which  the  creditor  is  not  authorized  to  make,  or  which  were  made 
and  posted  by  mistake. 

The  only  object,  in  exhibiting  these  two  claims  for  rent  and  for 
the  note,  was  to  obviate  a  part  of  the  claim  of  the  defendant,  and  to 
use  them  as  evidence,  to  prove  that  that  part  of  the  defendant's 
exhibit  for  work,  which  he  presented,  was  not  a  legitimate  claim 
against  the  plaintiff,  but  that  the  labor  charged  had  been  performed 
in  payment  for  the  rent  and  note.  It  did  not  affect  the  question  of 
jurisdiction,  nor  would  the  plaintiff  have  been  justified  in  bringing 
his  action  originally  to  the  county  court  in  consequence  of  those 
claims. 

The  judgment  of  the  county  court,  in  sustaining  the  appellate 
jurisdiction,  is  affirmed. 
31 
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H.  d&  S.  W.  Hodges,  Horatio  Walker  and  Geonofe  T*  Ho^oss 
V,  RuEL  Parker  and  Samuel  P.  CoBmss. 

The  individnal  members  of  a  copartnevabip,  who  hate  advanced  monef  for 
the  benefit  of  the  firm,  are,  in  an  action  of  account  brought  to  liqpidate  the 
concerns  of  the  firm,  entitled  to  interest  on  such  adYances  from  the  time 
they  were  made. 

The  supreme  court,  upon  a  hearing  upon  an  auditor's  report,  will  not  etam- 
ine  as  to  whether  the  auditor  has  drawn  wrong  conclusions  as  to  the  facts 
from  the  testimony  befjre  him,  or  whether  he  hss  made  mistakes  in  the 
computation  of  interest,  or  whether  he  has  neglected  to  report  anj  facts 
which  he  was  requested  to  report ;  these  matters  must  be  inquired  into 
before  the  county  court. 

Account.  The  parties  to  this  action  had  formerly  been  partnen 
in  the  business  of  purchasing  and  selling  wool,  d&c,  under  the  name 
of  the  '*  Wool  Co.,"  and  this  action  was  brought  to  liquidate  and  ad- 
just the  partnership  accounts.  Judgment  to  account  was  rendered 
in  the  county  court,  and  auditors  were  appointed. 

The  auditors  reported  transcripts  of  the  accounts  of  the  parties, 
and  that  the  transactions  stated  therein  comprised  ail  the  busineu 
which  was  done  on  the  joint  account  of  the  plaintiffs  and  defendants; 
and  they  found  a  balance  due  from  the  defendants  to  theplaintiffii  of 
$62,39. 

The  defendants  filed  exceptions  to  the  report,  assigning  as  can- 
ses, — 1,  That  the  auditors  had  not  returned  the  accounts  of  the 
parties,  with  their  reasons  for  allowing,  or  disallowing,  certain  items 
therein ;  2,  That  the  auditors  had  charged  the  defendants  with  in- 
terest on  moneys,  received  by  them  to  expend  upon  the  joint  ac- 
count, from  the  date  of  the  receipt  of  the  money  to  the  time  of  the 
audit ;  3,  That  the  auditors  had  charged  the  defendants  with  $1000 
as  received  by  them  Aug.  19,  1830,  when  the  receipt  exhibited  by 
the  plaintiffs  as  a  voucher  for  that  charge  bore  date  Aug.  29,  1830, 
and  had  an  indorsement  upon  it  of  $7,50,  which  was  not  noticed  by 
'the  auditors ;  4,  That  the  auditors  had  omitted  to  give  the  defend- 
ants credit  for  an  item  of  $32,31,  credited  by  the  plaintiffs  to  the 
defendants  for  their  portion  of  the  profits  of  the  concern  in  1830, 
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and  respecting  which  there  was  no  dispute  between  the  parties, 
without  git ing  aoy  reason  for  sach  omission. 

The  county  court  overruled  the  exceptions,  and  rendered  judg- 
nenl  upon  the  report  in  favor  of  the  plaintiffs ;  to  which, decision 
the  defendants  excepted. 

Thrxdl  4*  Pond  for  defendants. 

8.  H.  4*  E.  JFl  Hodges  and  Ormhu  4*  Edgtrton  for  plaintifif. 

The  opinion  of  the  court  was  delivered  by 

WiujAHA,  Ch.  J.  There  are  no  errors  appearing  upon  the  face 
of  the  report,  which  require  us  to  reverse  the  judgment  of  the  coun- 
ty court  in  accepting  it.  If  the  auditors  drew  wrong  conclusions 
from  the  testimony,  or  if  they  mistook  in  casting  interest,  it  should 
have  been  rectified  in  the  county  court  But,  inasmuch  as  we  can- 
not resort  to  the  evidence  which  was  had  before  the  auditors,  it  can- 
not be  here  determined  whether  any  wrong  conclusion  has  been 
made,  or  whether  any  mistakes  occurred. 

The  first  exception,  to  wit,  that  the  accounts  have  not  been  re- 
turned, is  not  sustained  by  the  papers  before  us,  inasmuch  as  it  ap- 
pears that  the  accounts  were  returned,  as  adjusted  by  the  auditors. 

In  relation  to  the  allowance  of  the  interest,  this,  so  far  as  it  de- 
pended upon  the  testimony,  was  a  subject  exclusively  for  the  con- 
aideration  of  the  auditors  ;  and  from  their  report  we  consider  tl^at 
they  allowed  and  cast  the  interest  correctly.  The  plaintiffs  were 
entitled  to  interest  on  the  money  advanced,  from  the  time  it  was  ad- 
Tanced. 

The  other  exceptions,  which  have  been  urged,  present  no  ques- 
tion of  law.  If  the  auditors  did  not  decide  correctly  on  the  testi- 
mony, or  Tf  they  omitted  to  report  any  facts  which  they  were  re- 
quired to  report,  this  should  have  been  made  to  appear  to  the  coun- 
ty court,  who  were  competent  to  correct  the  error,  either  by  re-com- 
mitting, or  rejecting,  the  report,  as  the  evidence  before  them  might 
have  required.  But  we  discover  no  error,  either  in  the  auditory, 
or  in  the  county  court,  which  calls  for  a  reversal  of  their  judgment 

The  judgment  is  affirmed. 


244  RUTLAND  COUNTY. 


Hall  V.  Hantoon. 


Caleb  B.  Hall  v.  Hibam  Huntoon. 

An  agent,  who  maket  a  promise,  and  who  does  not  conceal  bis  agency,  nor 
exceed  his  authority,  is  not  liable  to  an  action  upon  such  promise. 

A  declaration,  counting  upon  a  sale  made  by  tbe  plaintiff  to  the  defendant,  and 
a  promise  thereupon  made  by  the  defendant  to  the  plaintiff,  is  not  sustained 
by  proof  of  a  sale  made  by  a  third  person,  and  a  promise  by  the  defendant 
to  such  third  person,  for  the  benefit  of  the  plaintiff.  Where  a  promise  is 
made  to  a  third  person  for  the  benefit  of  the  plaintiff,  the  declaration  must 
state  it  to  have  been  made  according  to  the  fact. 

A  contract  entered  into  to  indemnify  a  sheriff  for  a  putt  neglect  is  not  void 
for  illegality. 

The  legal  interest  in  a  contract  is  in  the  person  to  whom  the  promise  is  made, 
and  from  whom  tbe  consideration  passes,  and  be  is  the  person  who  must 
bring  the  action  upon  such  contract^^as  held  in  Pangbom  t.  SSaxlon,  11 
Vt.  79,  and  CrampUn  r.  BaUard,  10  Vt.  251. 

The  case  of  DuOon  el  ux.  ▼.  Pool^  2  Lev.  210,  1  Ventr.  318,  T.  Raym.  302, 
commented  upon  and  explained. 

Assumpsit  upon  an  alleged  contract  of  indemnity.  Plea,  the 
general  issue,  and  trial  by  jury. 

The  plaintiflT's  declaration  was,  in  substance,  that  the  plaintiff, 
on  the  6th  day  of  November,  1841,  as  constable  of  the  town  of 
Clarendon,  had  an  execution  to  collect  in  favor  of  one  Eliza  A. 
Marsh  against  the  first  school  district  in  the  town  of  Shrewsbury, 
and  on  the  same  day  levied  said  execution  upon  a  horse,  the  prop- 
erty of  one  Levi  Finney,  an  inhabitant  of  said  district,  and  sold  said 
horse  to  satisfy  the  same ;  that  the  defendant  afterwards,  to  wit,  on 
the  15th  day  of  November,  1841,  "  in  consideration  that  the  said 
Caleb  [the  plaintiff]  would  sell  to  him  the  said  Hiram  [defendant], 

*  the  horse  aforesaid   for  the  sum  of  fif\een  dollars,  undertook, 

*  and  to  the  said  Caleb  promised  faithfully,  to  indemnify  and  save 
'  harmless  the  said  Caleb  from  all  damages  and  costs,  payments  and 
'  expenses  which  he,  the  said  Caleb,  should,  or  might,  incur,  bear, 
'  or  sustain,  by  reason  of  his  having  so  levied  said  execution  upon 
'  the  said  horse  of  the  said  Levi  Finney,  and  sold  the  same ;"  and 
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the  plaintiff  averred  that  he,  confiding  in  said  promise,  sold  said 
horse  to  the  defendant  for  said  sum  of  $15,  and  that  afterwards  the 
said  Finney  commenced  an  action  against  the  plaintiff  for  having 
levied  said  execution  upon  said  horse  and  sold  the  same,  and  re* 
covered  judgment  against  the  plaintiff  for  damages  and  costs,  of 
which  the  defendant  had  notice ;  and  that  the  defendant  had  not  ^ 
indemnified  the  plaintiff,  according  to  his  promise.  The  declara- 
tion contained  a  second  count,  in  substance  the  same  with  the  one 
above  specified,  and  also  a  count  for  money  paid,  laid  out  and  ex- 
pended. 

On  trial  the  plaintiff,  in  support  of  the  issue  on  his  part,  offered 
to  prove,  that,  in  the  fall  of  1841,  he  held,  as  constable,  an  execution 
in  favor  of  Eliza  A.  Mareh  against  the  first  school  district  in  the 
town  of  Shrewsbury ;  that  he  made  a  demand  of  the  amount  due 
thereon  of  the  clerk  of  said  district,  but  made  no  demand  of  the 
prudential  committee,  and,  six  days  thereafter,  levied  said  execu- 
tion upon  a  horse  belonging  to  one  Levi  Finney,  an  inhabitant  of 
said  district ;  and  that,  at  the  plaintiff's  request,  there  being  no 
other  bidders,  one  Jeffrey  A.  Barney,  the  uncle  of  the  plaintiff,  bid 
off  said  horse  for  ten  dollars,  and  paid  for  the  same  to  the  plaintiff; 
that,  soon  after,  said  Hall  learned  that  his  proceedings  had  been 
informal,  and  informed  said  Barney  thereof;  that  said  Finney  soon 
after  procured  the  defendant  to  go  to  said  Barney  and  purchase  said 
horse  back  again,  and  furnished  him  with  money  for  that  purpose ; 
that  the  defendant  thereupon  applied  to  the  said  Barney,  and  pur- 
chased the  horse  back  for  fifteen  dollars,  and  paid  him  therefor, 
and  returned  the  horse  to  said  Finney ;  that  on  that  occasion,  and 
as  a  part  of  the  contract  of  purchase,  the  defendant  undertook  and 
promised,  in  consideration  that  said  Barney  would  sell  him  the 
horse  for  fifteen  dollars,  to  indemnify  the  plaintiff  and  save  him 
harmless  from  all  cost  and  damage  arising  from  his  so  selling  said 
horse,  as  stated  in  the  declaration  ;  that  said  Barney  made  this  con- 
tract for  the  benefit  of  the  plaintiff,  and  from  motives  of  affectiqn  for 
him  ;  that  the  said  Finney  afterwards  sued  the  plaintiff  for  so  selling 
said  horse,  and  recovered,  as  described  in  the  declaration,  on  account 
of  the  irregularity  of  the  plaintiff's  proceedings  in  collecting  said 
execution  ;  and  that,  on  the  trial  of  the  said  last  mentioned  suit,  the 


846  RUTLAND  COUNTY. 

Hall  V.  Haotoon. 

•aid  HimtooD  was  examined  aa  a  witaesa,  and  wholly  denied  that  be 
was  aaid  Finney'a  afeiit  in  par^haaiag  aaid  borae. 

The  court  deoidod  tltat  the  plaintiff  would  not  be  eatided  to  xe* 
cover  on  abowing  these  facts ;  to  which  dccistgn  the  plaintiff  •ex- 
cepted.   A  verdict  passed  for  the  defendant 

£f.  H,  4*  E.  R  Hodges  for  plaintiff. 

L  The  first  qaeation  in  the  case  is,  whether  the  action  was  prop* 
erly  brought,  or  whether  Barney  should  have  been  plaintiff, — Bar- 
ney having  furnished  the  consideration,  but  the  plaintiff,  only«  being 
interested  in  the  performance  of  the  contract  The  plaintiff's  ooan- 
ael  take  this  to  be  the  principle  that  governs  this  claas  of  cases. 
Where  the  party  advancing  the  consideration  of  such  a  contract, 
(resting  in  parol)  nay  be  presumed  to  have  parted  with  his  interest 
in  it,  and  to  have  transferred  it,  either  by  donation,  or  aale,  to  the 
person  for  whose  benefit  the  contract  enures^  then  the  latter  must 
bring  the  action  ;  and  the  former  will  be  considered  as  having  acted 
as  his  agent,  in  advancing  the  consideration  and  taJiing  the  prom- 
ise.  The  case,  then,  becomes  perfectly  parallel  to  that  of  contracts 
made  by  an  agent  for  his  principal,  in  which  it  is  well  settled  the 
principal. must  sue.     Pigett  v.  Thompson,  3  B.  df,  P.  147. 

The  principle  is  fully  sustained  by  the  well  settled  doctrine,  that 
money  paid  by  one  for  the  benefit  of  a  third  person  may  be  recov- 
ered by  the  latter.  Ward  v.  Evans,  2  Ld.  Raym.  928.  Beddng- 
ham  y.  Vaughany  1  Rolle  7«  Harris  v.  DeBervoir,  Cro.  Jac. 
687.  {GreenviUe  v.  Aoncy,  36  H.  6,  pi  10,  and  39  H.  6, pi  U,— 
there  cited.)  Weston  v.  Barker,  12  Johns.  276.  McMennomy  v. 
Ikrris,  3  Johns.  72. 

This  class  of  decisions  is  sometiooes,  indeed,  treated  as  if  they  were 
exceptions  to  the  general  rule.  But  it  is  not  so.  They  are  in 
strict  accordance  with  sound  principle  and  authority.  This  will 
appear  from  numerous  cases  which  do  not  come  within  this  class, 
and  yet  sustain  our  general  position.  Dishorns  v.  jDe»a6a,  1  Rolle 
30;— &  a,  1  Vin.  Ab.  333.  darkey  v.  Jfy/ne,  1  Rolle  32,— 
8.  C,  1  Vin.  Ab.  335.  Rixon  v.  Horton,  1  Vin.  Ab.  334  in  margin. 
Mmrekimgton  v.  Vernon,  1  B.U¥.  101,  note  6.  JSkaw  v.  Sker^ 
s$ood,  Cro.  Eliz.  729.  Norwood  v.  Skaw,  Yelv.  23.     10  Wend.  88. 
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JFktrtey  v.  Cleveland,  4  Cow.  433.  Arnold  v.  Lyman,  17  Mass.  400. 
CkdHd  f .  Haskins,  3  Pick.  83.  S^ar  v.  MaUory,  13  Johns.  496« 
Here  the  persons  advanoing  the  consideration  had  transferred  their 
interest  in  it  by  way  of  sale.  Many  other  cases,  where  they  had 
parted  with  it  from  motives  of  affection  for  the  perscm  to  be  bene- 
fitted, are  identical  in  principle  with  the  present  action.  It  will  be 
seen  that  they  are  not  confined  to  the  relation  of  parent  and  child, 
as  has  been  sometimes  suggested.  Dutton  t.  Pooler  cited  3  B.  d& 
P.  149,  note,  and  in  1  Vin.  Abr.  337.  Cowp.  443.  Oldkam  r. 
Bateman,  I  Rolle  31  \—8,  C,  I  Yin.  Ab.  334.  Sadler  ?.  Paau, 
Sav.  23,  (cited  com.  Dig.  304&rC.)  Lennv.  Hays,  Moor.  550, 
(cited  8  Mod.  117.)  Letet  v.  Howes,  Cro.  Eliz.  619.  lb.  652. 
Amon,,  1  Yent.  6,  (cited  2  Com.  on  Cent.  565.)  ScherMerham  y. 
Vanderheyden,  1  Jc^ns.  139.  SaiOy  v.  CUaveland,  10  Wend.  158. 
Skephard  r.  Shephard,  7  Johns.  Ch.  R.  57.  FtUan  t.  Dickinson,  10 
Mass.  287.  Jackson  v.  Mayo,  11  Mass.  147.  Crocker  v.  Higgins, 
7  Conn.  342.  GuaUaker  ▼.  Guallaker,  5  Watts  200.  1  Ch.  on 
PL  (Ed.  1844)  p.  4,  note  1,  and  cases  cited. 

We  admit  that  sometimes  it  has  been  decided  that  the  person 
furnishing  the  consideration  must  sue.  For  aught  that  appears,  it 
might  be  because  he  had  neyer  parted  with  his  interest  in  it.  Our 
argument  admits  and  supposes  such  instances  may  occur.  Before  our 
position  can  be  shaken  in  this  way  however,  we  must  see  from  the 
case  produced  that  the  person  advancing  the  consideration  had  parted 
with  the  control  of  it,  and  yet  the  person  to  be  benefil^ted  was  not 
allowed  to  maintain  the  action.  Such  cases  can  rarely  be  found, 
and  none  in  which  Duiton  v.  Poole  has  been  necessarily  overruled. 
Norris  v.  Pine, — cited  1  Yin.  Abr,  337. 

The  ground,  upon  which  that  position  has  been  most  strongly 
assailed,  is  its  apparent  inconsistency  with  the  principle,  that  the 
payment  of  the  consideration  points  out  the  person  in  whose  nam^ 
the  action  must  be  brought.  We  contend  that  this  principle  is  to 
be  confined  to  those  cases  where  several  parties  may  derive  a  ben- 
efit from  the  performance  of  the  contract ;  such  was  Crampton  v. 
Ballard,  10  Yt.  251.  It  has  nothing  to  do  with  those  cases  where 
but  one  person  is  interested  in  its  performance. 

Cases  analogous  to  these  in  principle  have  also  been  cited 
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against  us,  in  which  it  has  been  held,  that,  where  the  defendant  has 
promised  to  pay  a  debt,  which  the  person  advancing  the  considera- 
tion  owed  another,  the  latter,  the  creditor,  could  not  sue,  but  the 
debtor,  the  person  advancing  the  consideration.  In  these  it  is  ob- 
vious that  the  debtor  has  an  interest  in  the  performance  of  the  con* 
tract,  as  well  as  the  creditor ;  and  as  he  bought  the  contract^  he 
alone  is  to  have  the  benefit  of  it,  and  must  sue  on  it.  To  this  class 
belong  Crow  v.  Rogers^  Str.  592.  A  like  case,  still  more  remote 
in  principle,  however,  is  sometimes  found,  m  here  the  consideration 
consists  in  the  indebtedness  of  the  defendant  to  Ihe  debtor,  and 
that  indebtedness  is  not  discharged.  Then  the  creditor  can  of 
course  maintain  no  action.  Not  only  is  another  equally  interested 
in  the  contract,  but  there  is  in  fact  no  consideration  for  it ; — such 
was  Phalan  v.  8tiks,  11  Vt.  82.  Even  there  it  was  admitted,  that, 
had  the  original  indebtedness  of  the  defendant  to  the  plaintiff's  debt- 
or been  discharged,  the  promise  made  to  the  latter  to  pay  his  debt 
to  the  plaintiff  would  have  sustained  the  action.  Our  main  princi- 
ple could  not  have  been  more  strongly  recognized. 

II.  It  was  farther  objected,  that  the  contract  was  without  con- 
sideration, Barney  having  no  property  in  the  horse  on  account  of 
the  illegality  of  the  sale  to  him.  In  reply  we  say,  that,  the  property 
being  in  Barney's  possession,  the  sale  was  accompanied  with  an 
implied  warranty,  which  was  a  sufficient  consideration  for  the  con- 
tract ;  and  that  the  defendant  cannot  be  allowed  to  repudiate  the 
contract  thus,  while  he  enjoys  the  benefit  of  it,  having  never  been 
disturbed  in  the  possession  of  the  property  sold  to  him.  Vibbard 
T.  Johnson,  19  Johns.  77.  Sumner  v.  Gratf,  11  Leigh  261,  (cited 
in  Am.  Law  Mag.)  It  appears  farther,  that  the  defendant  pur- 
chased the  horse  of  Barney  with  the  assent  and  even  as  the  agent 
of  Finney,  the  former  owner.  The  sale  to  the  defendant  is  thereby 
conclusively  affirmed  by  the  only  one  who  could  disturb  it ;  and  no 
one  else  has  power  to  question  it. 

III.  It  was  also  objected,  that  the  contract  declared  on  was  void, 
because  it  undertook  to  indemnify  the  plaintiff  from  the  consequen- 
ces of  his  official  misconduct.    To  this  we  reply ; — 

].  It  should  have  been  lefl  to  the  jury,  whether  the  plaintiff  was 
Inowingly  guilty  of  the  misconduct    Bui.  N.  P.  146.    4  Bing.  66. 
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PUteher  r.  Hareourt,  cited  1  Chit  on  Cont.  S09.  Coventnf  t. 
BiBitm,  17  Johns.  142.  Sione  t.  Hooker,  9  Cow.  154.  ZVom  ▼. 
Oold,  5  Pick.  380.    Avery  v.  Hoisey,  14  Pick.  174. 

53.  The  plaintiff  had  a  right  to  take  snch  an  indemnity,  when  the 
aiegal  act  was  akeady  past.  Fn  ▼.  TTffy,  6  Mod.  395.  Hackei  r. 
JSUy,  11  Mod.  93.  Geivm  r.  Ihiggs,  I  Caine  460,  cited  in  Ihiy 
r.  Wilsen,  14  John.  878.  Kneelmi  f ,  Rogers,  3  Hall  579,  cited 
1  Com.  on  Cont.  526,  note  1. 

F&ot  4"  ^^^iftrts  for  defendant 

1.  The  eridence  o&red  by  the  pl»atiff  did  not  sustaia  hia  d^ 
elaralion.  The  declaration  alleges  that  the  horse  in  4|oe8tion  wae 
parchaaed  of  the  plaintiff,  and  that  the  agreement  to  Indemniff  waa 
entered  into  with  him.  These  allegations  are  not  supported  by 
proof  thai  the  horse  was  pnrckMed  of  Jeffrey  A.  Barney.  There 
was,  then,  a  material  variance  between  the  contract  declared  upon, 
and  the  one  oiiered  to  be  proved.  The  consideration  for  the  prom- 
ise did  not  more  from  the  plahitiff ;  neither  was  the  {nromiae  aaado 
to  him.  1  Ch.  PI.  273.  8  East  9.  2  Ih.  4.  I>osg^  665.  16 
yt.644. 

2.  Bnmey  waa  not  the  agent  of  the  pkintiff;  hnt  acted  open  hie 
sole  responsibility.  There  was  no  offinr  to  prove  that  he  was  tbe 
ngem  of  plaintiC  l%e  contract,  when  made,  was  of  no  vaiidky  tv 
bind  the  plaintiff.  The  contract  was  not'motnd,  and  the  defendant 
waa  not  bound.  Hbt  ptainttff  cannot  avap  himself  of  this  agrefr» 
ment,  inasmuch  as  he  was  a  stranger  to  the  consideration.  8  Mod* 
116;  fiardr.  921 ;  1  Vent  6;  1  Sir.  562;  1  Gam.  Dig.  369,  note 
1;  10  Wend.  156;  2Wend.  158. 

3.  This  infcmnity  waa  made  to  secure  the  cfiaa  againt  his  owtf 
illegal  net,  for  a  breneh  of  his  official  duty.  The  peraon  mdB- 
ing  tiw  indemnity  was  a  atranger  to  the  transaction.  It  i^peara 
tkat  the  plamtiff  and  Barney  knew  at  the  time  that  the  proceedinge 
under  the  execution  were  illegal,  hot  it  docs  not  appeu  that  the  d^ 
fandnnt  had  such  knowledge. 

The  opinbn  of  the  coort  was  delivered  by 

WiLLiijfa,  CSu  J«    The  queation,  which  h«  been  tvged  on  the 
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coDsideratioQ  of  the  court  so  learnedly  and  so  ably  by  the  coonsd 
for  the  plaintiff,  it  appears  to  to  does  not  arise  in  this  case.  The 
trial  was  by  the  court  on  the  issue  formed.  The  evidence  is  de- 
tailed. If  any  questions  of  (act  were  determined  by  the  county 
court,  this  finding  is  not  to  be  questioned  here.  The  contract,  on 
which  the  [^aintiff  relies,  was  made  by  the  defendant,  as  agent  of 
Finney,  with  Barney,  from  whom  the  consideration  passed,  and  to 
whom  the  promise  was  made. 

In  the  first  place,  it  is  a  sufficient  answer  to  the  present  action  to 
say,  that  whatever  promise  was  made  by  the  defendant  was  made 
by  him  as  the  agent  of  Finney,  and  it  is  not  found  by  the  county 
court  that  the  defendant  either  exceeded  his  authority,  or  concealed 
his  agency ;  but  the  contrary  is  to  be  inferred  from  the  judgment 
rendered ;  and  the  fact  of  his  denying  his  agency  on  a  particular 
occasion  does  not  change  bis  situation,  when  from  the  case  itself  it 
is  stated  that  he  was  such  agent. 

In  the  second  place,  the  declaration  is  not  calculated  to  raise  the 
question  presented  in  the  argument.  The  two  special  oounts  in 
the  declaration  are  upon  a  sale  by  the  plaintiff  to  the  defendant,  and 
a  promise  by  the  defendant  to  the  plaintiff.  The  evidence  tended 
to  show  only  a  sale  by  Barney,  a  promise  to  him,  and  that  the  plain- 
tiff had  no  interest  whatever  in  the  property  sold, — having,  as  it  is 
stated,  previously  sold  and  parted  with  all  his  interest,  and  received 
and  retained  the  price  and 'consideration  for  which  he  had  sold  the 
same.  This  variance  is  fatal  to  any  recovery  on  either  of  the  special 
counts. 

Nor  could  the  plaintiff  recover  on  the  evidence  on  the  general 
counts.  We  apprehend  the  rule  is  truly  laid  down  by  Judge  Swift, 
in  his  digest,  that,  where  "  a  promise  is  made  to  a  third  person  for 
the  benefit  of  the  plaintiff,  the  declaration  must  state  it  to  have  been 
made  according  to  the  fact ;  as  in  the  case  of  father  and  child ;— ^ 
when  a  promise  is  made  to  the  former  for  the  latter,  the  declaration 
must  state  the  promise  to  have  been  made  to  the  father,  though  the 
child  bring  ^the  action."  Swift's  Dig.  690.  The  promise,  in  the 
case  before  us,  may  not  have  been  void  on  the  ground  of  illegality, 
inasmuch  as  a  sheriff  may  take  an  indemnity  fcnr  a  past  neglect 
Yet,  as  the  plaintiff  passed  no  consideration  to  the  defendant,  if  he 
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can  be  considered  as  having  paid  money  at  the  request  of  an  j  one, 
it  must  have  been  at  the  request  of  Barney,  and  not  at  the  request 
of  the  plaintiff.  For  these  reasons  we  think,  that,  under  any  vievr 
of  the  law  on  the  subject  of  the  parties  to  a  contract,  who  may 
maintain  an  action  on  the  same,  the  present  action  could  not  be 
supported  on  the  facts  which  were  in  evidence. 

Having  this  view  of  the  present  case,  it  would  seem  to  be  a  work 
of  supererogation  to  examine  critically  the  question  which  has  been 
so  elaborately  and  ably  argued.  It  is,  however,  due  to  the  occasion 
to  say,  that  we  adhere  to  the  rule  which  has  been  formerly  ex- 
pressed in  the  case  of  Panghom  v.  Sazton,  11  Vt  79,  and  in 
CSrampton  v.  Ballard,  10  Vt.  251, — which  latter  case  was  again  be- 
fore the  court  at  a  subsequent  term, — ^that  the  legal  interest  in  a 
contract  is  in  the  person  to  whom  the  promise  is  made,  and  f^om 
whom  the  consideration  passes;  and  consequently  he  is  the  person 
who  must  bring  the  action ;  and  if  there  are  any  cases  which  seem 
to  be  at  variance  with  this,  they  are  to  be  considered  as  exceptions 
to  the  general  rule;  and  a  party,  unless  he  bring  himself  strictly 
within  the  exception,  must  be  governed  by  the  genera]  rule. 

The  case  of  Dutton  and  wife  v.  Pool,  reported  in  2  Lev.  210,  1 
Tentr.  317,  T.  Raym.  302,  has  been  considered  as  forming  an 
exception  to  this  rule,  and  probably  for  that  reason  Twisden,  J., 
limits  the  rule  adopted  in  that  case  to  agreements  made  by  parents 
on  behalf  of  their  children.  It  has  always  appeared  to  roe,  however, 
that  the  circumstances  of  that  case  warranted  the  decision,  without 
impugning  the  general  rule  but  in  a  slight  degree.  The  transac- 
tion, out  of  which  the  case  arose,  was  but  four  years  after  the  pass- 
ing of  the  statute  of  distributions,  previous  to  which  the  administra- 
tor was  entitled  to  the  personal  estate,  and  the  bonds  taken  froitf 
him  to  make  distribution  were  adjudged  void.  It  was  usual  at  that 
time,  and  indeed  the  only  way,  to  provide  for  children,  except  the 
eldest  son  and  heir,  by  settlement.  The  ancestor.  Sir  Edw.  Pool, 
was  about  to  make  such  a  provision  and  settlement  for  his  daughter, 
by  cutting  down  the  timber  t^ees  on  his  estate.  The  heir  promised, 
in^case  be  would  forbear  to  cut  down  the  trees,  that  he  would  pay 
the  daughter  ^1000.  The  ancestor  desisted,  the  estate,  with  the 
timber,  descended  to  the  heir,  who  was  the  defendant,  and  the 
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daugbtefi  with  her  hufib«nd»  who  narrled  aftor  the  promiffe,  broaght 
the  suit.  It  was  resisted  by  the  heir  on  the  grouud  that  the  action 
should  have  been  brought  by  the  executors  of  the  falker;  but  the 
objection  was  overruled  and  the  action  sustained,  after  many  argiir 
ments.  It  is  no  where  stated  who  was  the  executor;  ax^d  perhaiw 
it  might  have  been  the  defendant. 

It  is  apparent,  that,  unless  the  action  could  hare  been  maintauied 
as  it  was,  the  whole  object  of  the  contract  would  hare  been  defeated. 
The  money  recovered  would  have  gooeixiio  tbe  mass  of  the  estate^ 
to  be  distributed,  and  the  daughter  would  have  been  entitled  to  oi\lj 
a  part  of  the  piovision  intended  for  her  equally  with  the  defendani* 
That  the  court  should  have  hesitated,  before  they  came  to  that  m- 
anlt,  was  to  be  expected,  and  is  decisive  that  they  conaidered  thf 
general  rule  not  lightly  to  be  departed  from.  It  apjp^ars  to  me  that 
the  daughter,  in  that  case,  lost  an  interest  in  conse<Duence  of  the 
promise  of  the  defendant,  and  which  she  would  have  had,  bnt  for 
that  promise,  and  that  interest  came  to  tbe  defendant,  and  he  ha4 
the  benefit  of  it ;  and  it  did  not  require  any  very  subtle  reaaoniuc,  .or 
a  stretch  of  principle^  to  enable  tbe  plaintiff  to  jecov^.  The  fioo^ 
iideration  did  not  pass  from  hor,  when  she  Jost  her  settlement  j  and 
the  defendant,  who  received  tbe  same,  4Bight  have  been  ppnsidered 
as  making  the  promise  directly  to  her. 

In  the  case  before  us  the  contract  was  au  (eiUire  con^tract,  to  wU, 
to  pay  fifteen  dollars  and  indemnify,  &c.  barney  wa^  therefore  in- 
terested in  the  contract  to  the  extent  of  the  money  to  be  paid- 
Barney  did  not  stand  in  the  situation  of  a  parent,  bound  to  firovide 
for  this  plaintiff.  And  if  relationship  is  to  be  taken  into  the  ac- 
count^ in  determining  who  hjis  the  legal,  or  even  beneficial  interest 
Jn  a  contract,  this  relationship  cannot  be  extended  beyond  pareut 
and  child,  or  husband  and  wife.  It  surely  cannot  be  contended 
that  a  contract  for  the  benefit  of  remote  relatiouSj  or  friends,  cap 
be  enforced  by  them,  when  tbe  consideration  does  pot  proceed  froQi 
them,  and  the  person  "who  advances  the  consideratiop.is  under  no 
obligation  to, provide  for,  or  advance,  that  relation  and  friend. 

Theplaiutiff  parted  with  nothii^  and  lost  ^othipg,  in  cons^ 
quence  of  the  promise  Qf  the  defendant,  he  h^vii^  previojasly  sqljl 
the  horse  to  ^ai^ney  find  received  the  pajr  the^fpr.    Jgt^dpesjuQt 
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therefore  bring  himself  within  wy  of  the  eaceptionfly  which  have 
heen  engrafted  on  the  nile,  that  the  person,  from  whom  the  consid- 
^atioe  proceeds^  and  to  whom  the  promiae  is  made»  can  alone  main- 
tnin  an  aotion  thereon.  In  every  vinw,  whieh  we  he?e  been  enabled 
tp  take  of  the  case^tbe  plaintiff  ia  not  entitled  to  recover,  in  this  ao* 
tion,  of  the  defendant. 

Thn  judgOHRit  of  the  eonnty  conn  ia  therefore  affrmed. 


Sbnut  Staklst  v.  Sahusl  McClure* 

If  a  jadgmeBt  efeditor  take  oat  ezecatioii  against  the  body  of  the  defendant, 
wbea  tha  JQclgoiant  was  recovered  in  an  action  founded  upon  a  oontraet 
entered  into  aut)eeqi]ant  to  the  firat  day  of  January,  1839,  and  the  body  of 
the  debtor  be  arreated  thereon^  such  execution  will  be  wt  aside  upon  en- 
diia  querela. 

The  remedy  by  mudUa  querda  ia,  in  such  case,  concurrent  with  the  remedy 
by  molioB. 

Audita  duBRSLA.  The  complainant  alleged  that  he  was  an  in- 
habitant of  this  state,  and  that  the  defendant  had  recovered  a  jodg- 
ment  against  him  in  an  action  founded  upon  a  contract  entered  into 
enbeeiinent  to  the  first  day  of  January,  19S9,  and  that  the  defendant 
**  witbcMit  right,  and  contrary  to  the  proviaiona  of  the  statnte  law  of 
tbia  state,''  tpo)^  ont  an  es^cution  upon  such  judgment,  directed  to 
any  sheriff,  ^o*,  «nd  <K)mmanding  the  aheriff,  for  want  of  goodsi 
chattels,  or  estate  of  the  complainant  to  be  fovnd,  to  arrest  the 
complaipaiit  and  eovunit  him  to  jail«  and  that  the  defendant  had  d^ 
livered  the  said  execution  to  an  officer  to  aQrve>  and  that  the  com* 
plainant  had  been  arreatad  thereon  and  watrthen  in  onstody.  The 
defendant  pleaded  not  gnUty,  and  iaaue  waa  joined  to  the  court 

Upon  Xn^i,  the  ewnty  court  found  the  facts  to  be  ae  alleged  in 
^he  complaiiit.  The  defendant  then  filed  a  sMion  in  arreit  of  )ndg* 
ment,  for  the  iniufficienoy  of  the  complaint,  which  motion  the 
eonrt  overruled,  and  rendered  jndgmeni  in  fnvor  of  the  plaintiff. 
&ze(fptia«f  by  defending 
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C.  B.  Harrington  for  defendant. 

1.  The  result  of  the  decisions  in  this  State  has  been,  that  the 
writ  of  audita  querela  will  relieve  when  there  has  been  a  valid  judg- 
ment and  a  subsequent  discharge  upon  it,  or  when  a  judgment  has 
been  rendered  against  a  defendant  without  notice  to  him.  And 
the  supreme  court  say  that  this  writ  has  never  been  extended  far- 
ther. Dodge  V.  Hubbett,  I  Vt.  491.  Stanifordr,  Barry,  1  Aik. 
321.    jFVniiey  V.  ^i7/,  13  Vt  225.    2  Bl.  Com.  313. 

2.  The  statute, — Rev.  St.  c.  28,  §  63, — which  abolishes  impris- 
onment for  debt,  does  not  declare  that  the  issuing  an  execution 
against  the  body,  where  the  judgment  was  rendered  on  a  contract 
entered  into  subsequent  to  the  first  day  of  January,  1839,  is  illegal, 
but  only  that  the  body  of  the  debtor,  shall  not  be  arrested,  or  tm- 
prisoned,  thereon.  The  issuing  of  both  mesne  process  and  execu- 
tion against  the  body  is  authorized  by  statute.  If,  then,  this  exe- 
cution was  issued  legally,  and  in  legal  form,  the  fact  that  the  com- 
plainant was  illegally  arrested  thereon  cannot  make  it  void  ab  initio, 
nor  can  it,  for  that  reason,  be  set  aside.  The  complainant  has  am- 
ple remedy  by  habeas  corpus,  and  whatever  damages  he  has  sus- 
tained might  be  recovered  by  an  action  for  false  imprisonment. 
Rev.  St  223,  $  1. 

JR.  Pierpoint  for  plaintiff. 

The  writ  of  audita  querela  is  in  the  nature  of  a  bill  in  equity, 
brought  for  relief  against  the  oppression  of  the  defendant,  either 
by  setting  aside  the  execution  for  a  cause  arising  after  judgment, 
or  by  setting  aside  the  judgment,  on  the  ground  that  the  defendant 
has  not  had  his  day  in  court  3  BI.  Com.  404,  405.  1  Bac.  Abr. 
193.  1  Vt.  437.  It  is  the  appropriate,  and,  in  this  state,  the  only 
adequate  remedy ,-  when  the  party  is  pursued  with  an  execution  ille- 
gally taken  out  upon  a  valid  judgment  1  Aik.  366.  Here  the  ex- 
ecution illegally  issued, — ^Rev.  St  187,  §  63,*— and  the  complainant 
was,  by  direction  of  the  defendant,  illegally  arrested.  In  what  way 
is  he  to  be  relieved,  but  by  audita  querela?  That  is  the  most  ap- 
propriate, ^nd  the  most  convenient,  method,  for  protecting  the 
rights  of  the  parties.  If  an  execution  issue  illegally,  it  will  be  set 
aside  by  audita  querela,  or  upon  motion ;  Johnson  v.  Harvey,  4 
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Mass.  483 ;  or,  if  regularly  issued,  but  irregularly  levied ;  Hurl- 
hurt  Y.  Mayo,  I  D.  Ch.  387;  Jamuon  v.  Paddock,  14  Vt  491 ; 
Ph^$  y.  Slade,  13  Vt.  195. 

The  opinion  of  the  court  was  delivered  by 
X  Bennett,  J.  This  is  ao  audita  querela,  brought  to  set  aside  an 
execution,  issued  upon  a  judgment  rendered  in  an  action  founded 
upon  a  contract,  entered  into  since  the  first  day  of  January,  1839. 
The  execution  issued  against  the  body  of  the  judgment  debtor,  and 
he  had  been  taken  into  custody  by  the  <Acer,  who  had  the  execu- 
tion for  collection.  As,  in  such  case,  the  execution  should  issue 
only  against  the  estate  of  the  debtor,  and  not  against  the  body,  this 
execution  issued  against  law,  and  would,  no  doubt,  have  been  set 
aside  upon  motion;  and  it  is  contended  that  there  can  be  no 
relief  by  audita  querela. 

It  is  true  that  the  process  of  audita  querela  does  not  bear  upon 
the  judgment  of  the  court,  but  upon  the  acta  of  the  opposite  party. 
There  is  no  complaint  in  this  case  of  the  preceedings  of  the  Court, 
but  the  party  has  taken  an  illegal  execution,  and  attempts  to  have 
it  executed.  The  process  of  the  court  is  used  to  effect  an  illegal 
purpose,  to  the  injury  of  the  complainant,  and  he  has  had  no  oppor- 
tunity of  being  heard  in  court.  There  are  cases  in  the  English 
books,  showing  that  where  an  elegit  has  issued,  and  the  sheriff  has 
delivered  to  the  creditor  lands,  upon  which  the  elegit  was  not  ex- 
tendable, the  levy  may  be  avoided  by  an  audita  querehu  In  Joibi- 
soH  V.  Harvey,  4  Mass.  483,  it  was  held  that  an  execution,  irregu- 
larly issued  upon  a  regular  judgment;  might  be  set  aside,  either 
upon  motion,  or  audita  querela.  In  Hurttmrt  v.  Mayo,  1  D.  Ch.  300, 
an  execution  was,  upon  audita  querela,  set  aside  up(m  the  ground 
that  there  had  been  a  fraudulent  levy  made  of  it  upon  real  estate. 
One  piece  of  land,  of  less  value,  was  caused  to  be  appraised,  and 
the  return  upon  the  executicm  was  made  to  embrace  a  diftrent 
piece,  of  greater  value. 

In  the  case  before  tis  the  execution  was  wrongfoUy  issued  against 
the  body.  The  creditor  is  attempting  to  make  use  of  it,  for  the 
illegal  and  oppressive  purpose  of  restraining  the  complainant  of  his 
personal  liberty.    Though  the  complainant  might  have  a  summary 
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s.  "  '  '  ' ■'  ■'    ■   '         ■ 

relief  by  motion  to  set  aside  the  execution,  yet  we  think  the  (mXta 
qtierela  must  be,  in  this  ease,  a  concurrent  remedy ;  and,  in  many 
instances,  it  would  be  the  only  adequate  remedy. 

The  judgment  of  the  county  court  is  affirmed. 


/  Datid  KisxALmn  v.  Thokas  Paiob* 

Where  the  deoIaratJini«  in  an  setion  ibr  slander,  oentiited  of  two  counts,  the 
one  for  words  cbarging  the  plaintiff  with  peijary,  and  tbe  other  for  words 
charging  him  with  theft,  and  the  plaintiff  introduced  evidence  in  support 
of  both  coontB,  it  was  held  that  he  might,  at  any  time  before  yerdict,  aban- 
don one  count,  and  that  there  was  no  error  in  the  court  in  permitting  hini 
to  do  io,  and  in  direeting  the  jury  to  lay  oat  of  the  ease  all  the  testimony, 
spplieaMe  toth^t  count,  which  had  beea  introduced. 

Where,  in  an  action  for  slanderous  words,  there  was  an  attempt  on  the  part 
of  the  defendant  to  impeach  the  credit  of  the  witnesses  by  whom  the 
speaking  was  proved,  it  was  held  that  the  plaintiff  was  entitled  to  prove,  as 
tending  to  sustatn  the  credibility  of  the  witnesses,  that  the  tntnesses  re* 
sided  In  tbe  State  of  New  York,  and  that  tbe  delbodsat  had,  by  BoWHaHat^^ 
maneiff  and.  tkreMU^  endeavored  to  indoee  theas  Io  decline  atlending  court 
and  testifying  in  the  case.    Hbba&d,  J.,  dissenting* 

But  such  testimony  would  not  be  admissible,  to  prove  maliee  on  the  part  ot 
tbe  defeadaot. 

Tubvass  on  thb  CASS  fbr  speaking  rianderoos  worda*  Plea^ 
the  general  istfae,  and  trial  by  jury* 

The  declaration  consisted  of  two  counts,  in  the  flrst  of  which  the 
plaintiff  alleged  that  the  defoidant  had  spoken  words  imputing  to 
the  plaintiff  the  crime  of  perjury,  and,  in  the  second,  worde  im* 
puting  to  him  the  crime  of  theft.  '  On  trial,  the  plaintiff  introduced 
two  witneeses,  both  of  whom  testified  to  the  speaking,  by  the  de- 
fendant, of  the  words  charged  in  the  first  count  of  the  declaralion^ 
and  one  of  them  testified  to  the  speaking,  by  the  defendant,  of  the 
words  charged  in  the  second  count.    The  plaintiff  was  then  pennifr' 


JANUARY  TERM,  1845.  .      357 

Kirkaldie  v.  Paige. 

ted  by  the  court,  notwithsttuidiDg  objection  made  by  the  defendant, 
to  proTe  by  the  same  witnesses,  that  they  resided  in  the  state  of 
New  York,  and  that  the  defendant  had  endeavored,  by  solicitations, 
money,  and  threats,  to  induce  them  to  decline  attending  court,  or 
testifying  against  him.  The  defendant  introduced  testimony  tend* 
ing  to  discredit  both  of  said  witnesses,  and  the  plaintiff  introduced 
testimony  tending  to  sustain  their  credit. 

'  After  the  testimony  in  the  case  had  been  closed,  the  plaintiff 
stated  that  he  should  abandon  the  first  count  in  his  declaration,  and 
go  for  a  verdict  upon  the  second  count  only,— to  which  course  the 
defendant  objected.  The  court  took  the  objection  into  considers- 
ti(m,  and  directed  the  argument  of  the  case  to  proceed  to  the  jury; 
the  case  then  proceeded  in  argument, — ^the  plaintiff  claiming  a 
verdict  upon  the  second  count  only,— Hintil  the  closing  argument 
for  the  plaintiff,  when  the  court  decided  that  the  plaintiff  might 
abandon  his  first  count ;  and,  on  the  argument  being  closed,  the 
court  instructed  the  jury  to  lay  the  first  count,  and  all  the  testimo- 
ny in  relation  to  it,  out  of  the  case. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptions  by  de- 
fendant 

Tkraa  8^  Pond  for  defendant 

L  It  is  contended,  on  the  part  of  the  defendant,  that  the  evi- 
dence of  the  defendant's  so]icitati<m  of  the  plaintiff's  witnesses  was 
totally  irrelerant,  and  ought  to  have  been  rejected  by  the  court 

1.  The  acts  of  the  defendants  were  no  admission  that  he  had 
uttered  the  words  imputed  to  him ;  but  their  only  tendency  was,  to 
show  that  he  intended  to  defend  the  suit,  which  the  plaintiff  had 
commenced  against  him. 

%,  But  admitting  that  the  tendency  was  to  show  the  speaking  of 
the  word,  by  the  defendant,  yet,  inasmuch  as  they  were  acts  per- 
formed after  the  commencement  of  the  plaintiff's  action,  they  were 
not  pr<^)erly  admissible  in  evidence.  The  decisions  upon  this 
question,  by  the  courts  in  England,  are  contradictory ;  Lords  Kenyon, 
EUenborough,  and  Mansfield  have  alternately  received  and  rejected 
flttch  evidence,  and  therefore  the  question  may  be  regarded  as 
unsettled  here.  Charlter  v.  Barrett,  Peake's  Cas.  33.  Mead  v. 
33 
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Daubigny,  lb.  125 ;  Lee  v.  Husan,  lb.  16IB ;  Rusttll  v.  Maequister^ 
1  Campb.,  note  49;  Seuart  v.  Lovell,  2  Stark.  R.  93 ;  Finnerty  v. 
Tipper,  2  Campb.  T'S.  The  admission  of  such  testimony  has  been 
regretted  and  condemned  by  nearly  every  court,  by  whom  the  ques- 
tion has  been  discussed.  Tkamas  y.  Croswell,  7  Johns.  270 ;  In- 
man  v.  Foster,  8  Wend.  602.  Mix  v.  Woodward,  12  Conn.  292. 
This  court  should  adopt  such  a  rule,  as  will  hereafter  effectually 
silence  such  regrets  and  cayillings,  and  one  that  will  not  deserve 
them. 

II.  But  should  the  court  think  that  the  evidence  was  admissible, 
we  then  contend  that  the  jury  should  have  been  told  not  to  give 
damages  therefor.  See  Stark,  on  Slander,  290,  and  the  cases  be- 
fore cited,  and  also  4  Wend.  138.  It  is  like  a  case,  where  evidence 
is  admissible  in  support  of  one  count  only,  when  there  are  two 
counts  in  the  declaration.  In  such  case  it  is  error  to  admit  testi- 
mony generaily,  unless  the  jury  are  properly  instructed  in  regard  to 
its  application.     Vail  v.  Strong,  10  Vt.  457. 

III.  The  defendant  farther  contends,  that  the  court  below  erred 
in  permitting  the  plaintiff  to  abandon  the  first  count  in  his  declara- 
tion, at  that  stage  of  the  proceedings,  after  having  given  eyidence 
in  relation  thereto  to  the  Jury.  The  authorities  cited  in  support  of 
the  decision  do  not  sustain  the  position.  The  language  used  by 
Chitty,  and  also  by  Sergeant  Williams,  in  his  notes  to  Saunders, 
sustain  us  in  this  position.  ''Where  it  appeared  by  the  judge's 
'notes  that  the  jury  calculcUed  the  damages  on  evidence  applicable 
'  to  the  good  counts  only,  the  court*  will  amend  the  yerdict,"  &c.  1 
Chit.  lb.  394.  2  Saund.  R.  171,  note.  This  conclusively  shows  that 
the  cases,  where  this  is  proper,  are  where  the  damages  rest  in  calcu- 
lation, or  computation,  merely,  and  not  in  the  discretion  of  the 
jury.  Eldowes  v.  Hopkins  et  al,  1  Doug.  376 ;  Mayo  v.  Archer, 
1  Str.  513.     Williams  y.  Breedon,  1  B.  &  P.  329. 

S.  S.  Phelps,  of  counsel  for  the  defendant,  submitted  an  argu- 
ment in  writing, — contending  that  the  evidence  admitted  by  the 
court,  in  reference  to  the  defendant's  practices  with  the  plaintiff's 
witnesses,  was  wholly  irrelevant, — 1,  Under  the  pleadings,  the 
declaration  giving  no  notice  to  the  defendant  to  be  prepared  to  meet 


JANUARY  TERM,  1845.  360 

Kirkaldie  v.  Flttg«. 

this  proof, — ^2y  In  reference  to  the  su^ect  matter  of  the  suit,  the 
charge  in  this  declaration  being  for  speakiqg  slanderous  words,  and 
the  proof  tending  to  prove  an  entirely  distinct  offence, — 8,  That  it 
was  inadmissible  in  aggravation  of  damages,  as  it  tended,  not  to 
show  an  tii/icry,  but  only  an  atten^t  at  injury,  and  the  injury,  if 
any  bad  resulted,  could  not  be  said  to  be  the  immeeUaie  consequence 
of  the  slander,  which,  alone,  can  be  taken  into  consideration,— 4» 
That  it  wa9  not  admissible  as  tending  to  prove  maUu^  inasmuch  as 
the  only  subsequent  acts  of  the  defendant,  in  actions  for  slander, 
which  are  admitted  to  be  proved  for  this  purpose,  ape  those  which 
tend  to  injure  the  plaintiff's  character,  and  the  commission  of  these 
acts  by  the  defendant  could  be  accounted  for  in  other  ways,  than 
by  supposing  malice,-^nd  6,  That  the  admission  of  such  testimo- 
ny would  be  positively  pernicious,  as  tending  to  put  in  issue,  not 
the  merits  of  the  case  on  trial, — bat  the  character  of  the  parties, 
and  the  expedients  to  which  they  had  thought  it  advisable  to  resort, 
in  order  to  bring  about  a  successful  result  in  the  suit. 

Foot  4*  Everts  and  E.  L,  Ormsbee  for  plaintiff^ 

L  The  fact,  that  th^  defendant  had  endeavored  by  money  and 
threats  to  prevent  the  witnesses  from  attending  court,  or  from  testi- 
fying against  him,  was  admissible. 

1.  It  shows  maiice  in  fact,  or,  in  the  language  of  the  cases,  "actU' 
al  maUce  and  vindictive  motives,"  on  the  part  of  the  defendant  \  such 
testimony  is  clearly  admissible,  both  upon  precedent  and  principle  ;• 
4  Phil.  Ev.  245,— Cow.  &  HilPs  Ed, ;  Bromage  et  al  v.  Prosser, 
10  E.  C.  L.  321 ;  Innum  v.  Foster,  8  Wend,  609 ;  Saund.  PI.  ^ 
Ev.  808;  19  Wend.  206;  Stark,  on  Sland.  308-9;  Peake's  Cas. 
166, 125;  4  Wend.  138-9;  1  Campb.  49. 

2.  The  act  proved  on  the  part  of  the  defendant  was  a  virtual 
admission,  that  the  testimcxiy  of  the  witnesses  in  chief  was  true. 
It  was  also  admissible  as  tending  to  sustain  their  credit,  an  attempt 
having  been  made  to  impeach  them. 

n.  That  evidence  was  given,  applicable  to  the  other  count  in 
the  declaration,  cannot  be  the  ground  of  a  new  trial,  as  the  jury 
were  instructed  to  lay  that  count  out  of  the  case,  and  alj  the  testi- 
mony relating  thereta    Other  libels  may  be  given  in  evidence, 
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where  the  jary  are  instructed  not  to  give  damages  for  them.    See 
the  cases  above  cited. 

III.  It  is  the  right  of  the  party  to  abandon  any  part  of  the  claim 
before  jadgment,  and  it  results  in  no  injury  to  the  defendant  *'  In 
case  there  be  an  insufficient  count,  if  the  mistake  be  discovered  bo- 
fore  verdict,  it  is  expedient  to  strike  it  out  by  leave  of  the  judge,  or 
enter  a  nolle  prosequi  as  to  such  count ;  or,  on  the  trial,  to  take  a 
verdict  only  on  the  sufficient  counts ;  so,  where  it  appears  by  the 
judge's  notes  that  the  jury  calculated  the  damages  on  evidence  ap- 
plicable to  the  good  counts  only,  the  court  will  amend  the  verdict 
by  entering  it  on  those  counts,  though  evidence  was  given  applica- 
ble to  the  bad  counts."  Chit.  PI.  354 ;  2  Saund.  171 ;  Doug.  790 ; 
I  Bos.  &  Pull.  329;  7  Cow.  725.  In  Genet  v.  BTttcheUy  7  Johns. 
120,  it  was  held  that  the  plaintiff  might  abandon  one  part  of  the 
libellous  matter,  in  any  count,  on  the  trial,  and  that  the  part  aban- 
doned might  be  used  in  connection  with  the  part  retained,  to  show 
its  meaning.  Oould  v.  Weed,  12  Wend.  21.  The  jury  returned  a 
verdict  upon  one  count,  in  this  case,  and,  like  a  special  verdict, 
nothing  can  be  intended,  but  what  is  found  by  the  jury.  1  Wils. 
55.    Hob.e2. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  slanderous  words  in  the  first  count  charge 
the  plaintiff  with  the  crime  of  perjury,  and  those  in  the  second  with 
the  crime  of  theft.  On  the  trial  it  seems  testimony  was  given  tend- 
ing to  prove  both  counts,  but  the  plaintiff  was  permitted  to  aban- 
don his  first  count,  and  the  court  directed  the  jury  to  lay  that 
count,  and  all  the  evidence  relating  to  it,  out  of  their  consideration. 
This  is  now  claimed  as  matter  of  exception ;  but  we  do  not  think 
that  there  was  any  error  in  the  proceedings  of  the  county  court  in 
this  particular.  The  rule  of  practice  is  thus  laid  down  by  Chitty, 
in  his  treatise  on  pleading,  Vol.  1,  p.  394 ;  in  case  "  there  be  an  in- 
sufficient count,  if  thje  mistake  be  discovered  before  verdict,  it  is 
expedient  to  strike  it  out  by  leave  of  the  judge,  or  to  enter  a  noUe 
prosequi  as  to  such  count,  or,  at  the  trial,  to  take  a  verdict  on  the 
sufficient  counts."  So,  where  there  has  been  a  general  verdict, 
and  evidence  given  only  on  the  good  counts^  the  practice  has  been 
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tot  the  court  to  permit  the  yerdiot  to  be  ameDded  hj  the  judge's 
notes ;  and  even  though  e?idence  be  given  applicable  to  the  bad 
GouDt,  yet  if  it  appear  by  the  judge's  notes  that  the  jury  calculated 
the  damages  on  evidence  applicable  to  the  good  counts  only,  the 
verdict  will  be  amended. ' 

In  the  case  now  belbre  us,  there  could  be  no  possible  objection 
to  the  course  adopted  by  the  county  court.  The  slanderous  words 
charged  in  the  two  counts  are  entirely  distinct  and  independent, 
and  there  could  be  no  confusion  in  the  minds  of  the  triers  as  to 
what  evidence  was  applicable  to  each  count.  Besides,  it  might 
well  be  enquired,  whether  it  was  not  matter  resting  whdly  in  the 
discretion  of  the  county  court,  and  in  no  event  matter  of  error. 

The  only  question,  with  which  we  have  had  any  difficulty,  is  in 
relation  to  the  admission  of  the  testimony,  which,  was  objected  to. 
After  the  plaintiff  had  introduced  two  witnesses,  to  prove  the  speak- 
ing of  the  words,  he  proposed  to  prove  tha^  the  defendant  had,  by 
soUcUaticn^  moneys  and  threats,  endeavored  to  induce  these  wit- 
nesses, who  resided  in  the  state  of  New  York,  to  decline  coming 
to  court,  or  testifying  against  him.  This  testimony  was  admitted, 
and,  if  not  admissible,  the  case  must  be  opened. 

It  is  said,  in  argument,  that  this  was  proper  evidence  to  show 
malice.  But  I  cannot  conceive  how  this  has  a  tendency  to  show 
the  quo  ammo,  with  which  the  words  might  have  been  spoken. 
There  seems  to  be  no  pctesible  connection  between  them  in  this 
particular.  The  question,  then,  arises,  has  this  testimony  any  ten- 
dency to  confirm  the  witnesses,  who  had  testified  to  the  speaking  of 
the  words  1  And  can  any  presumption  be  drawn  from  such  im- 
proper conduct  of  the  party,  in  relation  to  the  fact  of  his  having 
spoken  the  words  charged  in  the  declaration?  We  sometimes  in- 
fer on  e^6cf  from  the  proof  of  an  adequate  cause ;  and  sometimes, 
upon  the  proof  of  an  effect,  we  infer  the  cause.  The  improper  con- 
duct of  the  defendant,  in  attempting  to  keep  the  plaintiff's  wit- 
nesess  from  giving  testimony,  must  have  had  a  motive,  a  cause  ade- 
quate to  produce  such  an  effect ;  and  I  think  the  most  natural  mo- 
tive, for  such  conduct,  is,  to  attribute  it  to,  his  supposed  knowledge, 
that  the  truth  would  operate  against  him.  Mr.  Greenleaf,  in  his 
admirable  treatise  upon  evidence,  p.  42,  sec- 37,  well  says, 'Hhat 
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the  presumption  of  innocence  may  be  overthrown,  and  apresump- 
Jtion  of  guilt  raised,  by  the  misconduct  of  the  party  in  suppressing 
or  destroying  evidence,  which  he  ought  to  produce,  or  to  which  the 
other  party  is  entitled."  Roscoe's  Evid.,  p.  14,  has  the  same  prin- 
ciple. 

If  a  man  is  accused  of  an  offence,  and,  upon  being  charged,  has 
fled,  or  endeavored  to  make  his  escape,,  this  is  competent  evidence 
to  go  to  a  jury,  as  tending  to  overcome  the  presumption  of  inno- 
cence, and  raise  a  presumption  of  guilt  So  the  introduction  of  a ' 
falsehood  into  the  defence  has  a  like  effect  against  the  prisoner. 
The  spoliation  of  papers,  material  to  show  the  neutral  character  of 
a  vessel,  furnishes  a  presumption  against  her  neutrality.  The  Pt- 
zarro,  2  Wheaton  227.  In  Armory  v.  Delamire,  1  Strange  605, 
where  the  finder  of  a  lost  jewel  would  not  produce  it  on  trial,  the 
jury  were  directed  to  presume  it  to  be  of  the  highest  value  of  its 
kind.  While  in  Clunnes  v.  Pezzey,  1  Campb.  8,  where  the  de^ 
fendant  had  been  guilty  of  no  improper  conduct,  and  the  only  evi- 
dence was  of  the  delivery  to  him  of  the  plaintiffs  goods,  of  an  un- 
known quality,  the  presumption  was  held  to  be  in  his  favor,  and 
that  the^goods  were  of  the  cheapest  quality.  The  case  of  Downer 
V.  Boweu,  12  Vt  452,  is  somewhat  in  point  In  that  case  it  was 
held  that  the  poverty  of  an  execution  debtor  was  admissible,  as 
having  some  tendency  to  prove  that  the  execution  might  have  been 
delivered  to  the  sheriff  with  instructions  not  to  commit  the  debtor 
without  express  direction.  That  case  went  upon  the  ground,  that 
the  poverty  of  the  debtor  furnished  a  motive,  why  such  instructions 
might  have  been  given,  though  the  presumption  is  a  very  slight  one 
arising  from  such  a  fact 

Though  it  is  true,  as  argued  at  the  bar,  that  the  defendant  might 
have  had  other  motives,  and  not  the  one  we  have  assigned,  why 
he  wished  to  keep  the  plaintiff's  witnesses  from  coming  to  court, 
yet  we  think  it  is  by  far  the  most  rational  motive  to  suppose  that 
he  felt  self  convicted  that  he  was  in  the  wrong,  and  that  this  would 
be  made  manifest  on  trial  if  these  witnesses  should  appear.  Though 
the  presumption  might  be  slight,  derived  from  such  a  source,  and 
should  be  acted  on  with  great  caution,  yet  a  majority  of  the  court 
think  the  evidence  was  properly  admitted.    The  jury  should  judge 
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of  the  moitve  of  such  condact  in  the  defendant,  and  if,  upon  the 
whole  case,  thej  were  satisfied  that  it  proceeded  from  some  motive, 
other  than  the  one  the  most  obviousy  they  would  gi?e  no  effect  to 
this  testimony  against  the  defendant. 

It  does  not  appear,  from  the  bill  of  exceptions,  for  what  particu- 
lar purpose  this  evidence  was  offered,  or  admitted  by  the  court.  If 
admitted  to  show  malice  in  the  defendant,  or  if  the  jury  had  been 
instructed  to  consider  it  in  that  view,  there  would,  we  think,  have 
been  crrror.  No  question  is  raised  in  the  case  in  regard  to  the 
charge  of  the  court,  no  complaint  is  made,  that  the  court  omitted  to 
give  proper  instructions  to  the  jury  on  this  evidence,  or  that  they 
gave  those  which  were  improper.  This  is  not  to  be  presumed. 
The  bill  of  exceptions  must  show  affirmative^  that  there  has  been 
error. 

The  result  is,  that  the  judgment  of  the  county  court  is  affirmed. 

HEBiiRD,  J.,  dissenting. 


William  E.  Haskins  v.  Seneca  Smith,  Nathan  J.  Smith  and 
Alexander  P.  Allen. 

In  the  caption  of  a  deposition,  all  parties,  both  plaintiffs  and  defendants,  muEt 
be  individually  and  correctly  named. 

The  recoiptor  of  property  attached  is  not  a  competent  witness  for  the  defend- 
ant in  the  same  suit,  when  thd  property  attached  has  been,  by  the  receipt- 
or, sneered  to  remain  in  the  defendant's  possession. 

And  the  presumption  will  be,  that  the  property  has  remained  in  the  defend- 
ant's possession,  unless  the  contrary  is  shown. 

And  the  court,  in  loch  case,  have  no  authority  to  allow  the  defendant  to  pay 
to  the  clerk  of  the  court  a  sum  equal  to  the  receiptor's  liability  to  the  at^ 
taching  officer,  and  then  discharge  the  attachment,  or  the  attaching  officer's 
liability,  so  as  to  render  the  receiptor  a  competent  witness. 
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The  ikct,  that  a  witness  was  rejected  on  the  trial  of  a  case,  as  being  ineom- 
petent  through  interest,  is  not  a  sufficient  reason  for  granting  a,new  trial, 
as  for  a  surprise. 

So,  where  the  party,  on  trial,  proved  the  execution  of  a  promissory  note, 
and  the  indorsements  upon  it,  as  collateral  eyidence  in  the  case,  and  laid 
the  note  upon  the  table^  without  reading  it  to  the  jury,  or  giving  notice  to 
the  court  that  it  was  put  into  the  case,  it  was  held  no  ground  ibr  granting  a 
new  trial,  for  a  surprise,  that  the  court,  afler  the  argument  had  commenced, 
refused  to  allow  the  party  to  comment  upon  or  use  the  note  as  evidence 
in  the  case. 

Trover  for  certain  promissory  notes.  Plea,  the  general  issue, 
and  trial  by  jury. 

On  trial,  after  the  plaintiff  had  introduced  evidence  tending  to 
prove  that  the  defendants  had  received  and  converted  to  their  own 
use  the  notes  described  in  his  declaration,  tlie  defendants  offered  as 
a  witness  one  George  O.  Vail,  to  prove  that  the  said  notes  were 
pledged  to  the  defendants  S.  dz.  N.  J.  Smith  by  the  plaintiff  as  se- 
curity for  certain  advances  and  payments  which  they  had  made  for 
him.  To  the  admission  of  this  witness  the  plaintiff  objected  on  the 
ground  of  interest,  and  proved  that  the  witness  had  executed  to  the 
attaching  officer  a  receipt  for  the  property  of  the  defendants,  at- 
tached upon  the  writ  in  this  suit ;  and  no  evidence  was  introduced 
to  prove  that  the  property  was  in  the  possession  of  the  receiptor,  or 
that  the  receipt  had  ever  been  discharged.  Upon  this  evidence  the 
court  adjudged  the  witness  incompetent.  The  attaching  officer 
then  refusing  to  discharge  said  bail  from  his  liability  as  receiptor, 
the  defendants  brought  into  court,  and  offered  to  deposit  with  the 
clerk,  the  sum  of  $800,  (which  was  the  amount  for  which  the 
officer  was  commanded  in  the  writ  to  attach  property,)  and  moved 
the  court  to  discharge  the  attachment,  or  release  the  officer  from 
his  liability  thereon.  But  the  court  decided  that  they  had  no  pow- 
er to  discharge  the  attachment,  **  or  to  give  any  other  relief  to  the 
defendants,"  so  as  to  make  the  said  bail  a  competent  witness  for 
them,  and  excluded  him  from  testifying. 

The  defendants  also  offered  in  evidence  the  depositions  of  Eunice 
Vail^and  Eunice  V.  Vail,  the  captions  of  which  were  each  in  the 
following  words;   ''The  above  deposition  taken  at  the  request  of 
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*  SenecA  Smith  and  others,  to  be  used  in  a  cause  to  be  heard  and 

*  tried  by  the  county  court "  Slc,  ''  in  which  cause  Wm.  B.  Has- 

*  kins  is  plaintiff  and  Seneca  Smith  and  others  are  defendants/'  dLC. 
To  the  admission  of  these  depositions  the  plaintiff  objected  for  the 
]n£>rma]itj  in  the  captions,  in  not  stating  the  names  of  the  defend- 
ants ;  and  the  court  sustained  the  objection  and  excluded  the  testi- 
mony. The  depositions  were  taken  witli  notice,  and  the  adverse 
party  attended  at  the  time  they  were  taken. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptions  by  de- 
fendants. 

And  aow  at  the  present  term  of  the  Supreme  Court,  the  defend- 
ants preferred  their  petition  for  a  new  trial  in  the  case,  on  the 
^ound  that  they  were  surprised  by  the  exclusion  of  George  O.  Vail 
as  a  witness,  as  above  mentioned,  and  alleging  that  the  said  Vail 
had  been  admitted  as  a  witness,  without  objection,  to  testify  to  the 
same  facts  which  the  defendants  now  expected  to  prove  by  him,  at 
two  previous  trials  of  this  case.  They  also  alleged  that  they  gave 
evidence  on  the  trial  of  the  case,  among  other  things,  tending  to 
prove  that  they  made  a  payment,  at  the  request  of  the  plaintiff,  to 
one  William  Johnson,  upon  certain  notes  which  the  said  Johnson 
held  against  the  plaintiff,  and  that  the  plaintiff,  prior  to  their  making 
such  payment,  agreed  to  secure  them  therefor;  and  also  for  what  he 
then  owed  them,  by  pledging  to  them  the  notes  for  which  this  action 
was  commenced ;  that  the  plaintiff,  not  denying  his  agreement  to 
give  security  to  them  for  such  payment,  pretended,  and  introduced 
evidence  tending  to  prove,  that,  as  security  for  such  payment,  he 
delivered  to  them  certain  notes  which  he  held  against  one  Reed, 
and  that  he  did  not  pledge  to  them  the  notes  now  sued  for ;  that 
thereupon  they  produced  the  notes  which  Johnson  held  against,  the 
plaintiff,  on  which  were  indorsed  the  sums  so  paid  by  the  defend- 
ants, which  sums  greatly  exceeded  the  amount  due  upon  the  notes 
against  Reed, — which  notes  were  also  in  evidence, — the  amount  of 
which,  as  the' petitioners  contended,  would  have  tended  strongly  to 
convince  the  jury  that  the  defendants  must  have  required  from  the 
plaintiff  a  greater  amount  of  security  than  the  sum  due  upon  the 
Reed  notes,  for  the  payments  which  they  were  then  about  to  make ; 
and  the  petitioners  farther  alleged,  that^  after  they  had  proved  the 
34 
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genuineness  and  identity  of  the  said  Johnson  notes^  an4  tile  indorse- 
ments upon  them|-'K>f  the  amount  of  which  indorsements  tbejr  gave 
no  other  eTfdence,<-^hey  handed  the  said  notes  to  the  counsel  for 
the  [Haintiff,  with  an  intimation  that  thej  put  said  notes  in  evidence, 
to  which  no  objection  was  made ;  and  that  the  defendants'  counsel 
fully  supposed  that  said  notes  and  indorsements  were  in  evidence, 
and  relied  upon  their  being  so,  until  the  argument  of  the  case  had 
commenced,  when,  to  their  great  surprise,  the  court  decided  that 
said  notes  were  not  in  evidence,  and  refused  to  allow  them  to  be 
commented  upon  to  the  jury. 

The  petitioners  also  alleged,  as  a  reason  why  a  new  trial  should  be 
granted,  that  the  jury  had  been  improperly  practised  with,  while 
they  had  the  case  under  consideration ;  and  also,  that  since  the  trial 
they  had  discovered  new  and  material  testimony  f— but  both  these 
grounds  were  abandoned  upon  the  final  hearing. 

Affidavits  were  filed  in  support  of  the  petition,  the  substance  of 
which  are  sufficiently  shown  by  the  opinion  of  the  court* 

0 

&H.  ^  E.  F.  Hodges  for  defendants. 

1.  The  judgment  should  be  reversed  on  account  of  the  rejection 
of  George  O.  Vail  as  a  witness.  The  presumption  is,  that  the  prop* 
erty  receipted  was  still  in  his  possession,  to  be  re>delivered  to  the 
officer,  or  returned  to  the  defendants.  His  interest,  therefore,  was 
balanced. 

But,  whatever  might  be  the  effect,  had  the  court  merely  refused 
to  exercise  their  discretion,  they  erred  again  in  deciding  that  they 
had  no  power  to  let  in  the  witness.  A  deposit  of  money  to  a  suffi- 
cient amount  with  the  officer  of  the  court  purges  the  interest  of  a 
witness,  who  is  responsible  to  one  of  the  parties  for  the  payment  of 
the  judgment.  Cowen  &  Hill's  notes  to  Phil,  on  £v.  264,  265, 
J565,  1568-1670.  Gilpins  v.  Consequa,  1  Pet.  C.  C.  Rep.  901. 
Collins  V.  Mc  Crummen,  3  Martin's  (La.)  Rep.,  N.  S.  166.  Rob' 
erts  V.  Adams,  9  Greenl.  9.  Mym  v.  Joliffe,  I  Mood.  d&  Rob.  329. 
Allen  V.  Hitwks,  13  Pick.  79,  85.  BeckUy  v.  Frtman,  15  lb.  468. 
Bailey  v.  Hale,  3  C.  &.  P.  560.  Pearcy  v.  Ftemng,  5  C.  tb  P. 
429. 

2.  The  depositions  rejected  were  admissible.    If  it  appears  that 
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they  were  taken  at  the  request  of  one  of  the  defendants,  it  is  of  no 
oonsequence  who  else  united  in  the  request.  Neither  is  there  any 
occasion  for  the  magistrate  to  know  who  are  joined  in  the  suit  with 
the  party,  requesting  the  taking  of  the  deposition,  since  he  is  to 
certify  nothing  respecting  them.  We  tohmit,  farther,  that  objec- 
tions of  this  character  are  entitled  to  no  weight,  when  depositions 
are  taken  with  notice.  • 

3.  The  petition  for  a  new  trial  should  be  granted.  The  intro- 
duction of  the  Johnson  notes  was  essential  to  a  just  understanding 
of  the  cause ;  and  it  was  no  fault  that  they  were  not  read.  The 
testimony  of  George  O.  Vail  was  of  vital  consequence.  The  exclu- 
sion of  both  these  sources  of  evidence  was  a  great  surprise  to  the 
defendants,  and  entirely  defeated  their  preparations.  The  course 
of  the  plaintiff  respecting  this  witness  betrays  also  a  w^nt  of  fair- 
oessy  which  demands  that  a  verdict,  obtained  by  such  practises^ 
should  be  set  aside. 

J.  C.  Better  and  Ormshee  4*  Edgerton  for  plaintiff. 

1.  George  O.  Vail  was  properly  excluded,  as  haring  i  durect 
interest  in  the  result  of  the  suit. 

2.  Every  thing  that  was  offered  by  the  defendants  was  merely 
m  the  nature  of  additional  security  to  the  officer.  The  offer,  if 
complied  with,  tended  to  secure  the  officer  against  loss,  but  did  not 
release  him  from  liability. 

3.  The  language  used  in  the  captions  of  the  depositions  was  not 
sufficiently  descriptive  of  the  parties. 

4.  As  to  the  petition  for  a  new  trial, — if  the  county  court  were 
right  in  their  decision  as  to  George  O.  Vail,  it  is  not  perceived  how 
his  testimony  could  be  obtained  at  a  future  trial ; — and  perhaps, 
tinder  the  petition  for  a  new  trial,  it  may  not  be  irrelevant  for  the 
court  to  consider  the  fact,  that  it  has  once  been  admitted,  without 
changing  the  verdict. 

The  evidence  to  be  derived,  if  any,  from  the  Johnson  notes 
would  have  merely  been  in  some  slight  degree  cumulative,  if,  indeed 
h  would  have  added  any  thing  to  the  evidence  bearing  upon  that 
pmnt  already  in  the  case. 
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The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  In  this  case  there  are  exceptions  to  the  de- 
cisions of  the  county  court  upon  the  trial,  and  there  is  also  a  peti- 
tion for  a  new  trial. 

The  first  exception  is,  that  the  county  court  improperly  excluded 
the  depositions  of  Eunice  Vail  and  Eunice  V.  Vail.  The  decision 
was  conformable  to  the  decision  of  this  court  in  the  case  of  Dupy 
T.  Wickwire,  I  D.  Ch.  237,  and  also  in  the  case  of  Swift  v.  Cobb^ 
10  Vt.  282.  Indeed  the  latter  is  almost  identical  with  the  one  at 
bar.  In  the  caption  to  a  deposition  the  parties  must  ber  correctly 
described,  and,  in  order  to  this,  the  christian  and  sirnames  of  the 
parties,  both  plaintiff  and  defendant,  must  be  set  forth.  It  is  neither 
1  cotrect,  nor  accurate,  description  of  the  parties  defendants,  to 
name  them  "  Seneca  Smith  and  others."  A  judgment  rendered 
in  the  name  of  a  firm  and  an  execution  issuing  thereon  were  ad- 
judged void  in  the  case  of  Gray,  Drew  Sf  Co.  ?.  Parker,  16  Vt* 
652. 

The  second  exception  is,  that  the  court  excluded  George  O. 
Vail  as  a  witness.  It  appeared  that  the  property  of  the  defendants 
in  this  suit  was  attached,  and  the  witness  offered  receipted  it  to 
the  officer  making  the  attachment.  The  usual  course,  when  prop- 
erty is  thus  attached,  is,  that  it  goes  back  to  the  defendant,  and  the 
receiptor  becomes  a  surety  for  him  for  the  value  of  the  same;  and 
the  presumption  is  always  conformable  to  this  usage,  until  the  con- 
trary is  shown.  The  party  introducing  a  witness,  situated  like  the 
one  in  question,  could,  if  such  was  the  fact,  show  affirmatively  that 
the  property  attached  remained  in  the  hands  of  the  receiptor.  The 
party  opposing  the  introduction  of  the  witness  could  not  show  the 
contrary,  unless  he  resorted  to  the  testimony  of  the  witness  him- 
self, on  his  voir  dirt*  This  he  is  under  no  obligation  to  do.  The 
witness  offered  was  apparently  interested  in  behalf  of  the  party,  and 
was  properly  rejected. 

A  question  is  then  raised,  whether  the  court  should,  on  the  offer 

made  by  the  counsel  for  the  defendant  to  bring  the  sum  of  eight 

hundned  dollars  into  court,  have  discharged  the  attachment,  released 

.the  officer  from  his  responsibility,  and  admitted  the  witness  to  te»* 

tify.    We  appjrehend  it  was  not  within  the  legitimate  and  appropri- 
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ate  power  or  duty  of  the  coort  below  to  discharge  the  attachment, 
or  release  the  officer  from  his  responsibility,  or  interfere  in  the  con- 
tract between  him  and  his  receiptor.  It  is  not  the  appropriate  busi- 
ness of  the  clerk  to  receive  and  take  care  of  property  attached,  or 
of  money  deposited  in  lien  thereof.  The  plaintiff,  if  he  recover^ 
may  in  such  a  case  resort  to  the  officer  attaching,  apd  his  sureties, 
and^  is  not  to  call  on  the  clerk  or  officer  of  this  court  for  money, 
which  it  is  not  his  official  duty  to  keep,  and  for  the  safety  of  which 
his  official  sureties  are  not  responsible. 

This  was  the  only  offer  made,  and  the  only  decision  excepted  to, 
and  the  only  one  of  which  this  court  can  take  notice.  The  remark 
which  is  brought  into  the  bill  of  exceptions,  that  the  court  had  no 
power  to  give  any  ether  reUef,  can  be  considered  as  only  applicable 
to  the  case  then  presented ;  and  on  that  we  have  already  considered 
that  the  court  could  not  grant  any  relief.  If  any  thing  farther  was 
meant,  or  intended,  by  that  expression  in  the  exceptions,  I  have  on- 
ly to  say,  that  it  would  have  been  improper  for  the  counsel  to  ask 
the  court  how  they  could  render  the  witness  admissible,  or  for  the 
court  to  decide  that  under  no  possible  circumstances  they  could 
admit  him.  It  is  sufficient  to  say,  that,  under  the  circumstances 
presented  to  the  court  below,  and  the  offer  made,  the  court  cor- 
rectly decided  that  they  could  not  discharge  the  attachment,  or 
give  any  other  relief  to  the  defendants. 

What  powers  the  courts  of  Great  Britain  have  in  discharging 
bail,  or  substituting  other  security,  is  of  no  consequence  in  this 
case.  In  all  the  cases  read  the  bail  were,  by  order  of  court,  abso- 
lutely discharged,  and  their  names  stricken  from  the  bail  piece ; 
and  a  similar  power  is  exercised  in  this  State  in  relation  to  chang- 
ing bail.  But  no  such  power  is  ever  exercised  here  in  relation  to 
attachments,  and,  from  the  nature  of  the  case,  cannot  be.  We  can 
neither  increase  the  amount  of  a  receipt,  nor  change  the  receiptor 
to  make  him  a  witness.  The  cases  in  Massachusetts,  from  Picker- 
ing, decide  only  this,  that,  when  the  receiptor  has  received  of  the 
party  a  sum  in  money  equal  to  the  value  of  the  property  receipted, 
lie  stands  in  the  same  situation  as  though  he  had  the  goods  in  his 
custody.  It  did  not  enter  into  the  minds  ot  the  counsel  for  the  de- 
fendants to  adopt  this  course,  and  entrust  the  receiptor  with  the 
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money  with  a  view  to  make  bim  a  wknese,  and.  the  court  was  not 
called  on  to  decide,  whether^  under  aach  a  state  of  Cacts,  the  wit^ 
neas  woold  have  been  competent.  The  decision  of  t'he  county 
court  was  right  on  all  the  questions  raised  by  the  bill  of  exeeptionsw 

The  petition  for  a  new  trial  is  presented  for  three  causes.  1.  New 
discovered  evidence.  This  is  now  abandoned*  3.  For  that  the 
agent  of  the  plaintiff  practised  with  the  jury.  This,  also,  is  aban- 
doned, and  no  evidence  has  been  taken  to  sustain  it.  A  charge  of 
this  kind  ought  not  to  be  made  and  placed  on  the  records,  when 
there  is  no  attempt  to  support  it  by  proof.  The  charge  is  of  a  grave 
and  serioua  nature ;  and,  unless  the  party  has  some  proof,  or  pre* 
tence,  for  making  it,  it  ought  not  to  be  inserted  in  the  petition. 
3.  Surprise  in  rejecting  the  testimony  of  Vail,  and  also  in  not  put* 
ting  in  evidence  certain  notes.  This  ground  of  an  application  for 
a  new  trial,  viz.  surprise,  is  scarcely  ever  tenable ;  and,  indeed,  it 
is  not  laid  down  as  a  reason  for  granting  a  new  trial  m  any  of  the 
modern  authorilies. 

In  this  case  there  is  no  foundation  whatever  for  this  allegation  of 
surprise.  Vail  was  interested, — was,  as  it  is  said,  an  important 
witness ;  the  defendants  could  not  with  safety  ezpect,  or  believe, 
that  the  plaintiff  would  not  avail  himself  of  the  objection ;  nor  could 
the  objection  to  the  witness,  or  the  decision  of  the  court,  be  unex- 
pected. 

In  relation  to  the  notes,  the  party  had  no  reason  to  suppose  them 
in  evidence,  when  they  were  not  offered^,  or  read,  and  no  note  was 
taken  of  them.  Courts  are  usually  liberal  in  granting'  continuan* 
ces  on  trial,  on  such  terms  as  they  deem  expedient  The  defend- 
ants  did  not  move  for  a  continuance  for  this  cause,  but  took  the 
chance  of  a  verdict  in  their  favor  on  the  testimony  introduced; 
The  notes  and  the  indorsements  contained  but  little  evidence  of 
any  importance.  To  have  admitted  them  on  tlie  argument  would 
have  operated  injuriously  to  the  plaintiff,  who  said  he  had  had  wit- 
nesses in  attendance  to  disprove  the  indorsements.  An  appeal  on 
the  part  of  the  plaintiff  for  a  new  trial  on  the  ground  of  surprise,  if 
the  verdict  had  been  against  him,  would  have  presented  a  stronger 
appeal  to  our  discretion  than  is  now- presented. 
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In  the  exercise  of  our  discretion  we  think  we  ooght  not  to  open 
this  case  for  another  trials  when  there  has  been  such  a  multiplicity 
of  testimony,  and  so  many  trials,  and  when  the  case  has  been  so 
greatiy  contested. 

The  judgment  of  the  county  court  is  therefore  affirmed^  and  the 
petition  for  a  new  trial  is  dismissed. 


Caleb  Hall  v.  I&a  Parsons. 

[Same  Case,  15  Vt.  358.] 

A  concurrent  potsetsion  of  personal  property  by  the  vendor  and  rendee,  after 
the  sale  of  the  property,  renders  the  sale  fraudulent  per  se,  as  to  tbe  credi- 
tors of  the  render;  bttt  the  joint  possession,  to  have  that  etfect^  most  ap- 
pear to  be  of  tho  same  description,  in  the  use,  occapaney  and  disposition 
of  the  property,  as  that  of  joint  owners. 

What  constitutes  a  concurrent  possession  is  a  question  of  law,  to  be  deter- 
mined by  the  court;  but  the  jury  must  decide  what  facts,  tending  to  show 
such  possession,  are  established  by  the  eyidence* 

And  tbe  same  change  of  possession,  which  is  required  in  case  of  the  sale  of 
persoiral  property^  is  required  where  personal  property  is  assigned  for  the 
benefit  of  tbe  assignee,  as  creditor  of  tbe  assignor,  and,  after  payment  of 
his  claims,  for  the  benefit  of  the  creditors  generally  of  the  assignor. 

But  where  the  property  assigned,  in  such  case,  consisted  of  a  store  of  goods, 
and  the  assignee  was  the  owner  of  the  store,  and  of  the  land  on  which  it 
stood,  and,  immediately  upon  the  eiecntion  of  the  assignment,  took  down 
the  sign  of  the  assignor,  and  hired  anew  the  elerk  who  had  been  before 
employed  by  the  assignor,  and  took  the  control  of  the  store,  and  opened  a 
new  set  of  books,  and  was  present  personally  in  the  store  most  of  the  time 
after  the  assignment,  attending  to  the  business  of  tbe  store,  and  until  tbe 
time  the  goods  were  attached  as  the  property  of  the  assignor,  it  was  held 
that  a  joint  possession  by  the  assignee  and  assignor,  sufficient  to  render  the 
sale  fraudulent  in  law  as  against  the  creditors  of  the  assignor,  was  not  es- 
tablished bj  proof  that  the  assignor,  after  the  assignment,  continued  in  the 
store,  and  assisted  in  making  an  inventory  of  the  goods,  and  that  he,  and 
the  clerk  previously  employed  by  him,  continued,  while  making  the  inven- 
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tory,  to  sell  goods  to  the  customers,  and  that,  when  the  inTentory  wafl 
completed,  the  assignor  took  the  books  to  his  own  hoase  and  posted  them, 
and  made  settlements  with  those  who  had  accounts  thereon,  and,  when 
balances  were  fbund  against  him,  gave  memoranda  of  the  amount,  to  be 
carried  to  the  store,  where  the  amount^  was  paid  in  goods,  and  that,  after 
about  a  week,  the  books  were  returned  to  the  store,  and,  from  that  time, 
the  assignor  was  in  the  store,  settling  with  his  customers,  taking  notes  and 
pay  for  balances  due,  and,  when  the  balances  were  against  him,  paying 
therefor  in  goods  out  of  the  store,  and  also,  by  the  consent  of  the  assignee, 
paying  in  goods  from  the  store  bis  outstanding  due  bills  which  were  made 
payable  in  goods,  and  that  he  sold  goods,  and  waited  upon  costomen, 
and  took  goods  for  the  use  of  his  family,  which  were  charged  to  him  upon 
the  books  of  the  assignee,  and  had,  in  many  instances,  the  sole  charge  and 
care  of  the  store,  selling  goods  and  taking  pay,  in  the  absence  of  the  as- 
signee and  of  the  clerk. 

Trespass,  brought  to  recover  the  value  of  certain  property,  at^ 
tached  by  the  defendant,  as  sheriff,  as  the  property  of  one  Caleb  B. 
Hall.     Plea,  the  general  issue,  with  notice,  and  trial  by  jury. 

On  trial  the  plaintiff  gave  in  evidence  an  assignment  to  himself, 
dated  January  27,  1840,  from  Caleb  B.  Hall,  of  all  the  goods,  &c.y 
then  in  the  store  occupied  by  said  Caleb  B.  Hall,  agreeably  to  an 
inventory  to  be  made  out,  and  of  which  the  goods  attached  were  i 
portion,  and  also  of  certain  other  property,  both  real  and  personal,  for 
the  purpose,  as  specified  in  said  assignment,  first,  of  paying  all  the 
debts  of  said  Caleb  B.  Hall  for  which  the  plaintiff  was  hoiden  as 
surety,  next,  of  paying  the  amountthe  plaintiff  had  paid  for  the  said 
Caleb  B.  Hall,  and  then  to  pay,  equally,  the  other  debts  of  the  said 
Caleb  B.  Hall. 

The  plaintiff  then  introduced  evidence  tending  to  prove  that  said 
goods  were  in  a  store  belonging  to  the  plaintiff,  which  the  said  Caleb 
B.  had  been  occupying  for  some  years,  as  a  store,  by  license  of  the 
plaintiff,  and  that  John  M.  Hall  was  his  clerk  ;  that  on  the  day  of 
the  assignment  the  plaintiff  told  Caleb  B.  Hall  to  inform  John  M. 
Hall  that  he  wished  him  to  stay  as  his  clerk  until  epring,  and  that 
then,  if  the  plaintiff  purchased  new  goods,  he  should  want  him  to 
continue ;  that  Caleb  B.  communicated  this  to  John  M. ;  that  the 
next  morning  the  plaintiff  went  to  the  store  and  took  down  the  sign, 
and  gave  directions,  and  took  the  control  of  the  store,  and  the  invoice 
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of  dM  goods,  wUek  haci  been  prerioudjr  befao,  wm  finiBlied  Vy 
Caleb  B.  HiU  and  Jol»  M.  HaU ;  tJut  from  ihat  time,  whkh  was 
«lie  87th  of  Jinaary  1840,  to  Uie  time  of  the  attachmeet,  wUeh  was 
tlie  17thof  Febraary,  ISM,  the  plaiDtiffooDtmiied  togm  direetioM, 
wd  DO  coatrd  the  butiaeflB  of  the  elore ;  that,  at  the  time  of  the  at-' 
taehnent,  the  plaiotiff's  elaims  against  the  said  Caleb  B.,  i&  debts 
«nd  liabilities  for  him,  amoanted  to  fo«r  thousand  and  one  hundred 
dollars,  amd  that  the  real  estate,  oonveyed  and  included  in  the  as- 
ugnaaent,  amounted  lo  ose  thousand  dollars,  and  the  notes  and  ao- 
eouuts  assigned  amounted  to  two  thousand  two  hundred  dollars, 
and  the  goods  and  persona]  property  to  about  three  thousand  one 
liundred  dollars. 

The  plaintiff's  testimony  tended  farther  to  shew,  that  the  said 
Caleb  B.  Hdl,  at  the  request  of  the  plaintiff,  boarded  the  clerk,  and 
tliaft  he  took  the  books  to  his  own  house,  and  posted  them  up,  and 
then  returned  them  to  the  store ;  and  that  also,  at  the  request  of 
tke  plaintiff,  the  said  Caleb  B.  had  at  times  assisted  in  handing 
down  and  selling  goods,  and  waiting  upon  customers,  and  had  set^ 
tied  wiUi  his  eurtomers  and  taken  notes  to  the  plaintiff;  that  he 
BometioMS  to<dc  pay  and  banded  over  whatever  was  paid  to  the 
plaintiff;  and  that  the  plaintiff  exhibited  said  assignment  and  sched* 
ole  to  the  defendant,  before  the  goods  were  removed. 

After  havmg  given  in  evidence  the  writs  of  attachacient,  ^c,  on 
which  said  property  was  taken  and  sold  as  the  property  of  Caleb 
B.  Hall,  the  defendant  read  in  evidence  the  deposition  of  Charles 
Hunter,  who  had  been,  by  the  defendant,  discharged  from  all  lie* 
btlity,  and  who  testified,  in  substance,  that  he  was  formerly  a  mem- 
ber of  the  firm  of  Hunter,  Kellogg  d&  Co.,  and  went  to  Clarendon 
in  February,  1840,  to  secure  a  debt  which  Caleb  B.  Hall  owed  to 
that  firm ;  that  on  the  I6th  of  February,  184§,  he  called  at  the  store 
of  Caleb  B.  Hall,  in  Clarendon,  and  found  him  behind  the  counter, 
waiting  upon  his  customers,  and  handing  down  and  dealing  out 
goods,  and,  to  all  appearances,  having  the  sole  care  and  charge  of 
the  store ;  that  he  applied  to  said  Caleb  B.  for  security,  and  was  in- 
formed by  him  that  he  had,  soihe  time  previous,  made  an  assign- 
ment of  his  goods  to  his  father,  and  that  said  Caleb  B.  declined 
making  any  satisfactory  security ;  that  he  conversed  with  said  Caleb 
35 
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B.  seTeral  hoara,  daring  all  which  time  said  Caleb  B.  continaed  to 
have  the  charge  of  the  store  and  to  wait  upon  his  castomers,  that 
be  returned  to  the  store  again  the  next  daj,  with  a  writ  of  attach* 
ment,  and  accompanied  by  the  defendant,  the  sheriff;  that  Caleb 
fi.  was  then  absent,  but  returned,  -afler  some  hoars,  and,  still  de- 
clining to  give  security  for  the  debt,  and  the  clerk,  who  was  then 
in  the  store,  leaving  it,  so  that  no  one  remained  in  it  but  Caleb  B. 
Hall,  the  witness  Hunter  and  the  sheriff.  Hunter  gave  the  writ  to 
the  sheriff,  and  directed  him  to  attach  the  goods  upon  it, — which 
was  done ;  and  it  appeared  that  it  was  for  this  takipg  that  the  pres- 
ent action  was  brought 

The  defendant  also  introduced  testimony  tending  to  prove,  that, 
after  said  assignment  and  before  said  attachment,  Caleb  B.  Hall 
continued  in  the  store  and  assisted  to  make  an  inventory  of  the 
goods,  and  that,  while  making  said  inventory,  the  said  Caleb  B.  and 
the  clerk  continued  to  sell  goods  to  the  customers,  and  that,  after 
the  inventory  was  completed,  the  said  Caleb  B.  took  the  books  to 
his  own  house  and  posted  them,  and  made  settlements  with  his  cus- 
tomers, and,  when  a' balance  was  found  due  from  him,  gave  them 
a  memorandum  of  the  amount  to  carry  to  the  store,  where  the 
amount  was  paid  iA  goods ;  that,  when  the  books  were  posted,  they 
were  carried  back  to  the  store,  (after  about  one  week ;)  and  that 
from  that  time  the  said  Caleb  B.  spent  his  time  in  said  store,  settling 
with  his  customers,  taking  notes,  and  taking  pay  for  balances  doe, 
and  paying  in  goods,  where  balances  were  found  against  him,  and 
that  he  also  paid  in  goods  his  outstanding  due  bills  payable  in  goods; 
that  he  sold  goods,  waited  upon  his  customers,  and  took  goods  from 
the  store  for  his  family's  use,  without  weight  or  measure,  made 
charges  upon  the  books,  and,  in  many  cases,  had  the  >  sole  posses- 
sion, charge  and  care  of  the  store,  selling  goods,  and  taking  pay, 
in  the  absence  both  of  the  plaintiff  and  the  clerk. 

After  the  evidence  was  closed,  and  before  the  cause  was  submit- 
ted  to  the  jury,  the  counsel  for  the  defendant  requested  the  court, 
in  writing,  to  charge  the  jury,  as  follows; — 1st.  That,  to  entitle  the 
plaintiff  to  recover,  he  must  have  taken  and  kept  exclusive  possession 
of  said  property.  2d.  That,  if  the  jury  find  that  said  Caleb  B.  Hall 
was  permitted  to  exercise,  separately,  or  jointly  with  said  Caleb 
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Hall,  possession  of  said  goods,  the  goods  were  subject  to  attachment 
as  the  property  of  the  said  Caleb  B.  Hall.  3d.  That,  if  the  posses- 
sion of  said  Caleb  B.  was  by  the  permissioo,  or  request,  of  the 
plaintiflT,  it  did  not  tAiet  its  character  or  effect  as  to  the  creditors  of 
said  Caleb  B.  4th.  That  the  exhibiting  said  assignment  to  Hunter 
and  the  fact  that  he  was  notified  thereof  before  attachment,  can 
have  no  effect.  5th.  That  if  the  jury  find  that  said  Caleb  6.,  after 
the  assignment  and  before  the  attachment,  did  post  the  books,  settle 
with  the  customers,  receive  the  pay,  pay  their  balances,  deaf  out 
goods,  charge  them  on  the  plaintiff^'s  books,  wait  on  customers,  pay 
cot  goods  on  his  debts,  and  take  goods  for  his  family,  it  did  consti* 
tute  a  possession,  either  in  his  own  right,  or  jointly  with  the  plain- 
tiff; and  that  the  plaintiff  cahnot  recover,  even  though  all  these 
things  were  done  at  his  request  and  procurement. 

In  answer  to  the  first  and  second  request,  the  court  charged  sub- 
stantially as  requested.  As  to  the  third  request,  the  court  charged 
the  jury,  that  tliey  should  inquire  whether  John  M.  Hall  the  clerk, 
was  the  servant  of  the  plaintiff,  and  also  who  was  at  the  head  of  the 
business ;  and  that,  if  a  careful  observer  would  be  at  a  loss  to  deter- 
mine this,  it  would  be  deemed  a  joint  possession ;  and  that  this  was 
a  fact  for  the  jury  to  find  from  all  the  facts  proved  in  the  case.  In 
answer  to  the  fourth  request  the  court  charged  as  requested.  As 
to  the  fiflh  request  the  court  charged  the  jury,  that  it  was  for  them 
to  find  in  whom  was  the  possession,  and  whether  it  was  a  joint  or 
exclusive  possession  ;  that  the  several  facts  there  supposed  did  not 
constitute  a  possession  in  Caleb  B.  Hall,  either  in  his  own  right,  or 
jointly  with  the  plaintiff,  but  were  evidence  of  such  possession,  to 
be  considered  by  the  jury ;  and  that,  in  determining  this  point,  it 
would  be  proper  for  them  to  consider  the  fact  that  the  plaintiff 
owned  the  store  and  land,  that  the  sign  had  been  taken  down,  and  a 
new  set  of  books*  procured,  apd  whatever  other  outward  change 
there  was  in  the  circumstances,  and  in  the  person  who  was  in  attend- 
ance upon  the  business  of  the  store;  and  that,  in  determining  these 
questions  in  relation  to  fraud  in  law,  it  made  no  dffference  where 
the  clerk  boarded,  or  by  whom  he  was  first  informed  of  the  change. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptions  by 
defendant. 
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for  defendant 


Orwube$  and  Linsh^,  for  plaintiff^  oiled  Hall  r.  Parsons,  15  Vt 
366;  AUiHi.E^enan^SYL  458;  Harding  v.  Janes,  A  Yt  4m  i 
Wiban  r.  Hoapsr  H  ai.,  13  Vt  656. 

The  opinion  of  the  conrt  was  delitered  by 

Bbnnktt,  J.  This  is  tke  seeond  time  that  this  caae  has  oone 
before  this  eourt,  aabaUntiall  j  upon  the  same  itate  of  focts.  In  the 
vame  oaae,  reported  in  the  15th  rolume  of  Vermont  Reports,  p. 
358,  the  oounty  coart  amunied,  that,  if  the  jary  found  the  fhcts  de» 
tailed  in  the  eharge,  which  they  were  about  to  git e  to  the  jury, 
they  would  constitute  such  a  eoncnrrent,  or  joint,  poasewion  in  the 
Hails,  as  would  render  the  assignment  fraudulent  in  law,  as  againsi 
the  creditors  of  Caleb  B.  Hall. 

The  minority  of  the  supreme  court  thought,  that,  from  all  the 
facts  detailed  in  that  bill  of  exoeptions,  the  plaintiff  was  entitled  to 
&  different  charge.  No  doubt,  that  a  comnmnt  possession  in  the 
Tender  and  t endee,  after  the  sale  of  a  chattd,  does,  under  the  ee> 
tablished  law  in  this  state,  render  the  sale,  in  the  eye  of  the  law,  a 
fraud  per  se,  as  to  the  ▼endor's  creditors ;  and  what  giren  state  of 
faots  will  constitute  a  cancurreni  possession  must  also  be  a  questioa 
of  law ;  though  it  must  always  be  a  question  for  the  jury  to  decide, 
what  fiicts  «re  established  by  the  evidence.  In  the  case  before  us 
no  question  can  arise  as  to  the  plaintiff's  having  taken  and  mainr 
tained  a  possession  of  the  goods,  after  the  assignment ;  but  the  im- 
portant question  is,  did  Caleb  B.  Hall,  at  the  same  time,  have  a 
concurrent  possession  with  him  ?  The  possession  of  the  plaintiff 
was  substantial,  open  and  notorious.  He  owned  the  store,  took 
down  the  sign  of  Caleb  B.  Hail,  which  was  lettered  with  his  narne^ 
and  hired  the  clerk  anew,  and,  as  the  case  finds,  gave  directions  to 
the  clerk,  informing  him  of  the  amignment,  and  took  the  control  of 
the  store,  and  opened  a  new  set  of  books,  and,  as  testified  by  John 
M.  Hall,  whose  deposition  is  made  a  part  of  ibe  case,  the  plaintiff 
was  present  personally  in  the  store,  most  of  the  time  after  the  as* 
signment,  attending  to  the  business  of  the  store,  to  the  time  of  the 
attachment. 
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I»  JPVimmoHJI  t.  Shipyard,  6  Vt  fill,  the  plaintiff  had,  in  An* 
gnat,  1831,  pnrohaaad  a  mare  of  one  Barker,  and  had  kept  and 
uaed  her  as  Ua  own  from  that  tiaae  until  the  next  March,  when  she 
was  attached  as  the  property  of  Barker.  Yet  it  appeared  on  trial, 
that  Barker,  in  the  fall  of  1831,  had  rode  the  mare  twice  to  Dan- 
ville, and  once  to  Oreensborough,  and  that  he  had  aef  eral  times 
drote  the  mare  in  a  wagon  to  meeting  with  amne  of  the  plaintiff's 
fimiily,  and  a  few  other  times  was  seen  riding  and  driving  the  mare 
in  the  neighborhood,  and,  when  the  mare  was  attached,'  Barker  and 
one  Ellis  were  returning  with  her  from  Randolph  in  a  sleigh.  Noi* 
withstanding  these  fiicts,  it  was  held  that  the  plaintiff  had  the  gen- 
eral and  permanent  possession  of  the  mare,  and  that  such  tempo* 
rary  lendings,  or  hirings,  did  not  give  sueh  character  to  the  pos» 
asssion  of  Barker,  as  to  render  the  sale  a  frand  psr  se,  ior  the  want 
of  a  change  in  the  poasessicm  Lyndm^  v.  BtUm  ei  al,  14  Vt  4S3, 
is  to  the  same  effect 

In  Attm  ¥.  EdgaUm^  8  Vt  442,  the  qoeotion  came  directly  be- 
fore the  court  in  regard  to  what  should  coostitule  such  a  tmuurrtni 
possession,  as  would  render  the  transfer  Jramdulmi  per  se*  The 
plaintiff  bad  assumed  a  liability  for  one  Seely,  and  Seely  had, 
nnong  other  things,  assigned  to  the  plaintiff  wool,  cloth,  yarn,  dtc., 
in  an  unfinished  sUte  in  a  factory,  and  Seefy  toms  to  <u«t5l  and  hmn. 
a  90ic€  tn  ike  wnnrnfmUure  and  $<de  ^tlk  ariieks.  The  plaintiff 
was,  fitMtt  the  avuls,  to  pay,  in  the  first  place,  the  debts  for  which 
lie  was  holden.  The  i^aintiff,  under  the  contract,  came  into  pon- 
aession  of  the  goods,  and  had  conducted  the  manufaoturing  of  them 
i(Nr  sereral  weeks,  when  they  were  attached  by  a  oreditor  of  Seely. 
In  the  defence  the  defendant  gave  testimony  tending  to  prove  that 
Seely  was  advising  in  regard  to  the  business,  and  that  he  continued 
to  have  u  joint  possession  of  the  property  with  the  plaintiff;  and  it 
was  insisted,  that,  for  this  reaaon,  the  transfer  waa  9i  fraud  per  se. 
B«t  the  court  gave  in  charge  to  the  jury,  that,  if  the  transfer  waa 
hama  Jide,  to  render  it  vmd  as  against  creditors  *'  it  must  appear 
that  the  possession  and  use  of  the  property  was  of  the  aame  desorip* 
tion,  as  that  of  a  joint  owner,  in  using,  ocoopymg  and  disposing  of 
it"  This  charge,  upon  escqptions,  was  held  to  be  correct,  and  is, 
in  eSect,  the  aame  rule  that  was  applied  in  the  case  otFarmutortk 
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T.  Skephard.  The  possession,  which  Barker,  in  that  case,  had  of 
the  mare,  was  not  in  fact  that  of  a  joint  owner,  and  was  not  al* 
lowed  to  control  the  general  possession,  which  had  been  in  the 
plaintiff. 

Ii^  the  case  now  under  consideration,  the  plaintiJBT's  testimony, 
it  is  said,  tended  to  prove  that  Caleb  B.  Hall  took  the  books  home 
to  post  at  the  request  of  the  plaintiff,  and  then  returned  them,  and 
that  he  had,  also,  at  the  request  of  the  plaintiff,  at  times,  assisted  in 
handing  down  and  selling  goods  and  waiting  upon  customers,  and 
had  settled  with  his  customers,  and  took  notes  to  the  plaintiff,  and 
sometimes  took  pay,  which  he  handed  to  the  plaintiff.  The  case 
finds,  that,  on  the  part  of  the  defendant,  evidence  was  given  tend- 
ing to  prove,  that,  after  the  assignment,  Caleb  B.  Hall  continued  in 
the  store,  and  assisted  in  making  an  inventory  of  the  goods,  and 
that,  while  making  the  inventory,  Caleb  B.  and  the  olerk  continued 
to  sell  goods  to  the  customers ;  that,  when  the  inventory  was  com- 
pleted, Caleb  B.  Hall  took  the  books  to  his  house  and  posted  them 
and  made  settlements,  and,  when  balances  were  found  against  him, 
he  gave  to  the  persons  with  whom  he  settled  memoranda  to  carry 
to  the  store,  where  the  amount  was  paid  in  goods,  and  thnt,  after 
about  one  week,  the  books  were  returned  to  the  store,  and  from 
that  time  Caleb  B.  was  in  the  store,  settling  with  his  customers, 
taking  notes  and  pay  for  balances  due,  and,  when  the  balances  were 
against  him,  paying  them  in  goods  out  of  the  store,  and  also  his 
oatstanding  due  bills  payable  in  goods ;  and  that  he  also  sold  goods, 
and  waited  upon  the  customers ;  and  the  case  says  that  he  took  goods 
from  the  store,  without  weight,  or  measure,  for  his  family's  use, 
made  charges  on  the  books,  and,  in  many  instances,  had  the  sole 
charge  and  care  of  the  store,  selling  goods  and  taking  pay,  in  the 
absence  of  the  plaintiff  and  of  the  clerk. 

In  this  case  the  testimony  does  not,  on  either  side,  show  that 
Caleb  B.  Hall  had  any  beneficial  use,  or  possession,  of  the  property, 
as  a  joint  owner,  inconsistent  with  the  assignment.  It  was  a  mat- 
ter quite  immaterial  where  the  clerk  continued  to  board,  as  to  the 
actual  possession  of  the  goods.  The  fact  that  Caleb  B.  Hall  had 
the  books  at  his  own  house,  posting  them,  is  no  act  of  ownership 
over  the  goods  then  in  the  store,  indicating  to  whom  they  belonged ; 
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neither  was  the  settlemeilt  of  the  dd  accounts  and  giving  memoran* 
da  of  the  balances  dne ;  and  if  the  plaintiff  chose  to  consent  that 
they  shonld  be  paid  in  goods,  it  woald  seem  as  if  this  should  not 
hare  any  effect  upon  the  question  of  possession.  It  was  according 
to  the  trust,  that  the  plaintiff  should  first  be  paid,  and  then  all  the 
other  creditors  of  Caleb  B.  Hall,  in  equal  proportions.  If  the  plains 
tiff  chose  to  waive  his  priority  of  claim  under  the  assignment,  he 
had  a  right  so  to  do.  If  it  turned  out,  that  all  the.  creditors  did  not 
get  their  pay,  whether  the  plaintiff,  in  accounting  with  them,  should 
be  allowed  the  whole  sum  paid  in  full  of  an  individual  creditor's 
debt  is  quite  another  question. 

The  fact,  that  Caleb  B.  Hall  might  sometimes  take  notes  to  the 
plaintiff,  and  also  receive  payment  from  balances  that  might  be 
found  due  to  the  store,  (which  the  case  finds  he  paid  to  the  plain- 
tiff,) is  consistent  with  the  idea,  that  he  was  only  the  plaintiff's 
servant  So,  if  he  paid  any  of  the  balances,  found  against  him,  or 
outstanding  due  bills,  in  goods,  it  was  no  perversion  of  the  property 
to  his  individual  use,  to  the  injury  of  creditors;  and  the  acts  might 
well  be  performed  by  him  in  the  character  of  a  mere  servant.  The 
same  may  be  said  in  regard  to  his  having  sometimes  sold  goods  and 
waited  on  customers.  The  expression,  in  the  bill  of  exceptions, 
that  testimony  was  given  tending  to  prove  "  that  Caleb  B.  Hall  took 
goods  from  the  store  without  weight,  or  measure,  for  his  family's 
use,"  is  indeed  quite  too  general.  If  he  was  made  debtor  for  such 
things  as  he  had,  it  would  be  the  same,  as  if  any  one  else  had  pur- 
chased  them.  But  if,  on  the  other  hand,  bis  family  were  having 
from  the  store,  from  day  to  day,  such  things  as  are  ordinarily  wanted 
in  a  family,  without  his  being  made  accountable,  it  would  be  very 
important,  in  showing  a  joint  beneficial  possession  of  the  goods  in 
Caleb  B.  Hall.  But  if,  on  the  contrary,  Caleb  B.  Hall  should, 
upon  any  one  particular  occasion,  carry  into  his  house  a  cup  of 
coffee,  or  a  bowl  of  sugar,  "without  weight,  or  measure,"  it  could 
have  but  little  effect  in  giving  character  to  a  transaction  like  this. 
We  think,  when  the  question  is  upon  a  joint  possession,  the  rule 
was  well  laid  down  in  Edgerton  v.  Alkn, — that  it  must  appear  to 
be  of  the  same  description,  in  the  use,  occupancy  and  disposition  of 
it,  as  that  of  a  joint  owner.    Any  thing  short  of  this  would  not 
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seem  to  ibrnish  efideDee»  that  the  Tendor  itill  cootiinied  the  owner, 
BO  HA  to  gain  a  credit  by  hia  continued  poBaeasioo.  This  role  wai, 
in  aubstance,  adopted  by  the  court  below,  with  the  qoalificatioa, 
that,  if  a  carefal  observer  would  be  at  a  iosa  to  determine  which  of 
the  two  were  at  the  head,  having  the  chief  control  of  the  bnsineait 
it  mast  be  deemed  a  joint  (KMiession.  Under  these  tnatroctions  the 
jary  have  negated  the  iact  of  there  being  a  joint  posnaMon;  and  the 
jadgment  of  the  county  coart  in  affirmed. 


Arunah  yr.  Htde  V,  Olive  Barnet. 

The  heir"  of  an  intestate  hai,  immediately  on  the  death  of  the  ancettor,  a 
yetted  interest  in  his  estatei  which  may  be  eonTeyed  by  deed. 

If  the  heir  be  a,  feme  covert^  her  husband  has  an  interest  in  the  real  estate,  as 
tenant  by  the  curtesy,  which  may  be  (conveyed,  or  which  may  be  taken 
fbr  his  debts. 

And  the  interest  of  the  hasband  in  snoii  eatate  may  be  attaehed  immedialeiy 
upon  the  deoeasejof  the  ancestor,  be&re  any  distribotion,  or  any  action  of 
the  probate  court,  and  may  be  levied  on  by  execution. 

Id  a  return  of  a  levy  of  an  execution  upon  real  estate,  a  reference,  for  a  de- 
scription of  the  land,  to  deeds  upon  record  whkh  contain  a  proper  deserip- 
tion,  is  snAoient. 

A  defect  in  a  levy  of  execution  upon  the  nndiyided  interest  of  an  heir,  in  the 
real  eatate  of  the  ancestor,  in  not  stating  the  amount  of  the  interest  of  such 
heir  in  the  estate,  is,  at  most,  a  mere  defect  in  form,  which  will  be  cured, 
after  the  lapse  of  two  years,  without  action  by  either  party,  under  the  statote 
of  1887.    [Rot.  St.,  c.  4S,  §  §  43, 44] 

Ejbctment  for  the  recovery  of  certain  premiaes  in  Castleton. 
Trial  by  the  Court.  The  poaaeasion  of  the  preraiaea  by  the  defend- 
ant, at  the  time  of  the  aervice  of  the  writ  in  this  action,  waa  con- 
ceded. 
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It  appeared  that  the  defendant  .was  the  widow  and  admioistratriz 
of  Thomas  Barney,  who  die4  seized  in  fee  of  the  premises  in  ques- 
tion; that  Evaline  Barney,  now  Evaline  Towner,  who  was  married 
to  James  S.  Towner,  and  by  whom  she  had  issue  born  aliYe,  was 
the  daughter  and  one  of  the  h^irs  of  said  Thomas  Barney«  The 
plaintiff  claimed  title  by  virtue  of  an  attachment  and  levy  of  execu- 
tion upon  the  interest  of  the  said  James  S.  Towner  in  the  premises 
in  question,  made  before  any  settlement  of  the  estate  of  the  said 
Thomas  Barney,  and  before  any  decree  of  distribution  of  the  same 
among  the  heirs  of  said  Thomas. 

The  descriptive  part  of  the  return  of  said  levy,  upon  the  execu- 
tion, was  in  these  words ;  "  I  extended  and  levied  this  execution  on 

*  the  undivided  share,  or  part,  of  the  several  pieces  or  parcels  of 

*  land  lying  and  being  in  Castleton  aforesaid,  belonging  to  the  said 

*  James  S.  Towner  as  tenant  by  the  curtesy,  that  is  to  say,  all  of  the 
'  undivided  part,  or  share,  belonging  to  Evaline  Towner,  wife  of 
'  the  said  James  S.  Towner,  in  the  real  estate  in  said  Castleton,  of 
'  which  Thomas  Barney,  her  father,  late  of  said  Castleton,  died 
'  seized  and  possessed, — for  a  particular  description  of  the  said  sev- 
'  eral  pieces,  or  parcels,  of  land  reference  may  be  had  to  the  several 
'  deeds  thereof  to  the  said  Thomas  Barney,  on  record  in  the  town 
'  clerk's  office  in  said  Castleton, — the  proper  life  estate  of  the  said 
'  James  S.  Towner,  as  tenant  by  the  curtesy,  as  aforesaid."  The 
levy  was  made  Aug.  5,  1833. 

The  defendant  objected  to  the  introduction  of  said  attachment 
and  levy,  as  being  both  irregular  and  void.  The  defendant  also  in- 
sisted that  the  interest  of  the  husband  in  said  premises,  under  the 
circumstances,  was  not  liable  to  attachment  and  levy.  The  defendant 
also  introduced  a  deed  from  Evaline  Towner  and  her  husband  to 
the  defendant  of  the  said  Evaline's  interest  in  said  estate,  which 
bore  date  the  7th  day  of  May,  1840. 

The  county  court  rendered  judgment,  upon  these  facts,  in  favor 
of  the  plaintiff;  to  which  decision  the  defendant  excepted. 

J.  T.  Wright  and  Omtsbee  Sf  Edgerton  for  defendant 
The  right  of  an  heir  to  a  distributive  share  in  an  estate  is  not 
ordinarily  attachable.    If  it  be  the  right  of  the  wife,  it  is  treated  like 
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Other  chases  in  aetion,  and  she  takes  it  by  sorviforship.  Parks  ei 
al.  V.  HttdUy,  9  Vt,  920.    Short  v.  San^son,  10  Yt.  446. 

The  description  in  the  levy  is,  we  contend,  wholly  insufficient, 
and  the  levy  is  irregular  and  void.  It  is  quite  as  loose  as  the  levy 
upon  '*  all  the  right,  title  and  interest,"  d&c.  Arms  v.  Burt  et  aL, 
1  Vt  308. 

At  the  time  this  levy  was  made  it  is  apparent  that  there  was  no 
estate  before  the  appraisers,  which  they  could  properly  and  ander- 
standingly  appraise.  They  were  called  upon  to  appraise  the  contin- 
gency of  a  contingency. 

B.  F.  Langdan  for  plaintiff. 

1.  The  plaintiff  insists  that  the  husband  has  such  an  interest  in 
the  freehold  estate  of  his  wife,  after  issue  born  alive,  that  it  may  be 
attached,  or  levied  on  by  execution,  under  our  statute,  on  the  death 
of  the  ancestor,  and  before  distribution  of  the  estate.  Slade's  St. 
210,  §  3.  9  Vt.  326,  336,  337.  Com.  Dig.,  Tit.  Baron  &  Feme, 
K  (3.)  Griswold  v.  Penniman,  2  Conn.  564,  667.  2  Kent  112, 
113,  134.  4  Kent  27,  28.  In  the  case  of  Griswold  v.  Penniman, 
Judge  Swift  says,  "  The  right  does  not  depend  on  the  distribution, 
but  originates  by  the  statute  at  the  time  of  the  death  of  the  intestate. 

2.  The  levy  on  **  all  the  undivided  share,  or  part,"  was  good, 
because  the  husband  was  seized  of  it,  and  it  could  not  do  away  the 
right|Of  division  among  the  heirs.  SI.  St.  212,  §  7.  3  Vt  394-9. 
9  lb.  326,  336,  337.     Swifts  Dig.  165. 

3.  The  levy  is  good  as  to  certainty.  The  statute  requires  the 
description  to  be  by  *'  metes  and  bounds,  or  with  as  much  precision 
as  the  nature  and  situation  thereof  will  admit."  The  officer  has 
done  all  he  could  do ;  he  has  so  described  the  land,  that  he  can 
identify  and  give  possession  thereof  to  the  creditor,  as  tenant  in 
common  with  the  other  heirs,  by  metes  and  bounds,  because  the 
levy  refers  to  known  deeds  and  descriptions  on  the  .public  records 
of  the  town  in  which  the  lands  lay.  SI.  St.  210,  §  4,  212,  §  7.  10 
Vt  103,  105.     11  lb.  643,  649.     11  Mass.  517. 

The  opinion  of  the  court  was  delivered  by 
Williams,  Cb.  J.     The  questions  which  are  involved  in  this 
case  have  been  mostly  decided,  either  in  this  or  the  neighboring 
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aUtM.  A  ne,w  investigationy  or  a  re-examination}  of  tbe  easea 
which  hare  been  decided,  is  not  called  for.  The  decisions  in  the 
New  England  States,  on  the  subject  of  the  lerj  of  executions  on 
real  estate,  and  the  rights  and  interests  of  heirs,  are  entitled  to  a 
respectful  consideration,  inasmuch  as  our  institutions  are  similar  to 
theirs,  and  our  laws,  particularly  on  these  subjects,  are  in  many  in- 
stances nearly  copied  from  theirs. 

That  the  heir  of  an  intestate  has,  immediately  on  the  death  of  tbe 
ancestor,  a  vested  interest  in  his  estate,  which  may  be  cmweytd  hy 
deed,  is  not  questioned.  If  the  heir  be  a  feme  covert ,  that  her  hus- 
band has  an  interest  in  the  real  estate,  as  tenant  by  the  curtesy, 
which  may  be  taken  for  his  debts,  was  decided  in  the  case  of  Mat- 
toeks  V.  auams  et  nx.,  9  Vt.  326.  Procter  v.  Newhall,  17  Mass. 
81,  and  recognized  in  Oriswold  v  Fenniman  et  a/.,  0  Conn.  664. 
That  such  estate  may  be  attached  immediately  on  the  death  of  tbe 
ancestor,  before  any  distribution,  or  any  action  of  the  probate 
court,  and  may  be  levied  on  by  execution,  was  expressly  decided  in 
the  before  mentioned  case  of  Procter  v.  Newhall,  17  Mass,  81. 
Indeed  the  latter  case  may  be*  said  to  run  quatuor  pedibus  and  to  be 
identical  with  the  present  case,  so  far  as  it  respects  the  right  of  the 
creditor  to  attach,  and  the  interest  which  he  derives  by  the  levy  of 
an  execution. 

The  objections  which  are  made  to  this  view  of  the  subject  are 
altogether  imaginary.  It  neither  prevents  or  retards  the  acticd  of 
the  probate  court  in  making  a  division.  The  creditor  is  substitu- 
ted in  place  of  the  husband  of  the  heiress ;  and  if  no  objection  is 
made  to  the  distribution,  or  division,  either  by  the  husband  or  the 
creditor,  neither  the  rights  of  the  husband  or  of  the  other  heirs  are 
affected.  The  life  estate  of  the  husband  is  to  be  appraised,  and 
there  is  always  some  uncertainty  in  estimating  the  value  of  a  life 
estate ;  but  the  advantage  arising  from  this  uncertainty  is  wholly 
with  the  debtor.  He  can  redeem,  if  the  appraisal  is  too  low ;  if  too 
high,  the  creditor  runs  the  risk. 

Objections  are  then  taken  to  the  levy,  as  irregular  and  void. 
One,  that  the  levy  is  not  made  by  metes  and  bounds,  but  by  refer- 
ence to  other  deeds.  This  objection  was  taken  to  a  levy  in  the 
case  otBoyUton  v.  Carver,  11  Mass.  515,  and  it  was  held  that  in  a 
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return  a  reference  to  deeds  upon  record  was  a  sufficient  description 
of  the  lands  levied  on.  Without  the  authority  of  that  case^  I  might 
hare  entertained  some  doubts  on  this  point. 
.  Another  objection  is,  that  the  officer  has  not  stated  the  amount  of 
the  interest  of  the  heir, — whether  one  seventh,  or  more.  This;  at 
most,  is  a  mere  matter  of  form.  He  states  that  he  has  levied  on  the 
undivided  share  belonging  to  the  wife ;  and  it  is  not  to  be  presumed 
that  this  was  not  known  to,  and  ascertained  by,  the  appraisers  and 
officer ; — and  moreover  the  debtor  has  the  same  advantage  here,  as 
before  mentioned  ;  if  too  little  was  taken  and  the  appraisal  too  high, 
the  debtor  has  the  advantage,  if  too  much,  he  could  redeem. 

But  there  is  another  and  conclusive  answer  to  all  these  objec- 
tions. The  estate  of  the  judgment  debtor  was  liable  to  be  taken  in 
execution  and  levied  on.  If  there  was  a  defect  in  the  return,  or 
any  irregularity,  or  informality,  or  if  the  levy  was  not  made  accord*- 
ing  to  the  strict  rules  of  law,  so  that  the  title  derived  from  the  levy 
should  be  deemed  doubtful,  or  uncertain,  that  defect  was  cured  by' 
the  act  of  1837,  entitled  ''  An  Act  relating  to  the  levy  of  execu- 
tions," as  well  as  by  the  act  of  1835  on  the  same  subject ;  and  the 
levy  was  made  good  and  valid  to  convey  the  interest  of  the  judg- 
ment debtor,  inasmuch  as  neither  parly  moved  or  petitioned  the 
supreme  court  to  vacate  the  levy  within  two  years  from  and  after 
the  framing  of  the  several  acts  aforesaid. 

TRe  deed  from  Towner  and  wife  to  the  defendant,  under  which 
she  claims  title,  was  not  executed  until  the  7th  of  May,  1840, — pre- 
vious to  which  all  the  defects  in  the  levy  were  cured  by  the  lapse 
of  time. 

The  judgment  of  the  county  court  is  therefore  affirmed. 
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[Same  Gaie,  14  Vt.  938.]    ^ 

The  case  of  Sanford  y.  J^orion^  14  Vt.  S28,  lo  ftr  as  it  decides  in  reference  to 
tha  liabitity  of  one,  not  party  to  a  note,  who  indorses  it  in  blank,  com- 
mented  npon  and  examined  bj  Williams,  Ch.  J. 

Where,  at  the  time  a  note  was  indorsed,  the  maker  of  the  note  was  engaged 
in  business  in  this  state,  and  lived  in  a  house  with  his  son  and  daughter, 

,  his  daughter  being  his  housekeeper,  and,  before  the  note  became  due,  went 
into  another  state,  leaving  his  son  and  daughter  living  in  the  same  house, 
his  son  being  his  agent  in  the  transaction  of  his  business  in  this  state,  it  was 
held  that  a  demand  of  payment  of  the  note,  made,  on  the  day  it  became 
due,— which  was  about  nine  months  after  the  maker  of  the  note  left  the 
•tate,— at  the  house  previously  occupied  by  him,  and  which  was  then 


to  pay  Uriah  EdgertoD^/Y^    ,  . 
t;"  (Signed)  "U«A«-pLXL 
•  bad  beea  in  written^  ( 
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occapied  bj  the  son  and  daughtar^  waa  anfficient  to  charge  the  indoraer,  it 
not  appearing  that  the  maker  had  ever  abandoned  the  idea  of  retaming  to 
hii  said  reaidenoe,  althoogh  it  did  appear,'  that,  at  the  time  the  demand  waa 
made,  he  had  an  actual  residence  in  another  state. 

Abbvhpsit  apon  a  promissory  not«  in  these  wfN'ds;  ''Bennington, 
Dec.  29,  1688;  On  the  first  day  of  April,  one  thousand  eight  hun- 
dred and  forty,  for  value  received  I  promise  to  pay  Uriah  Edgerton,^ 
or  bearer,  one  thousand  and  fifty  six  dollars ; 
Sayles  ;"— on  the  back  of  which  note  there 
in  blank,  the  names  of  the  defendant  and  of  Samuel  C.  Raymond. 
The  declaration  contained  a  count  against  the  defendant  as  indorser 
of  the  notes,  and  also  counts  against  him  as  maker  of  the  same  note, 
and  the  common  counts.  Plea,  the  general  issue,  and  trial  by  the 
jury. 

On  a  former  trial  of  this  case  the  blank  over  the  names  o^the  de- 
fendant and  Raymond  had  been  filled  up^  in  court,  by  the  plaintiff's 
attorney,  with  the  following  words ; — "  For  value  received  we  joints 
ly  and  severally  promise  to  pay  the  money  within  mentioned  to  the 
said  Uriah  Edgerton,  or  bearer." 

The  plaintiff  introduced  parol  evidence  tending  to  prove,  that, 
sometime  in  February,  1839,  the  note  was  transferred  by  Edgerton, 
the  payee,  to  the  defendant,  and  became  his  property, — at  which 
time  the  defendant's  name  was  not  upon  it ;  that  afterwards,  an<i 
before  the  note  became  doe,  it  was  transferred,  by  indorsement 
of  the  defendant,  to  Samuel  C.  Raymond;  and  that  subsequent- 
ly, and  before  it  became  due,  it  was  transferred  by  Raymond, 
for  a  valuable  consideration,  to  the  plaintiff.  Also,  that,  on 
the  first  day  of  April,  1840^  the  note  was  placed  in  the  hands  of  a 
notary  public,  who,  on  that  day^  made  demand  of  paynent  of  a 
daughter  of  Caleb  Sayles,  the  maker,  at  a  house  in  Bennington,  she 
being  the  only  person  in  the  house,  bat  that  no  payment  was  made; 
that  the  note  was  then  protested  for  non-payment ;  that  on  the  same 
day^he  said  notary  left  a  written  notice  of  such  demand  and  protest 
al  the  dwelling  house  of  the  defendant,  in  Beanington^  he  being 
absent  firom  hone,  bat  which  was  received  by  him  the  sane  day ; 
and  that  on  the  same  day  the  notary  deposited  in  the  post  office,  in 
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Bennington,  a  written  notice  of  such  protest,  directed  to  said  Sayles, 
Wrentham,  Massachusetts. 

The  plaintiff  also  gave  evidence  tending  to  prove  that  the  note 
declared  upon  was  executed  by  said  Sayles  in  Bennington,  at  the 
time  it  bore  date,  he  then  residing  in  Wrentham,  Massachusetts, 
and  was  given  for  real  estate,  including  a  building  for  manufactur- 
ing cotton,  in  Bennington ;  that,  in  the  spring  of  1899,  the  said 
Sayles,  with  a  son  and  daughter,  came  to  Bennington,  and  brought 
some  furniture,  and  took  possession  of  the  property  so  purchased, 
and  commenced  preparing  said  factory  building  for  operatiQU,  under 
the  firm  of  Caleb  Sayles  d&  Co. ;  that  his  daughter  acted  as  house- 
keeper for  him  and  his  son,  in  the  hoase  where  the  demand  of  pay- 
ment was  made  of  her,  as  above  mentioned;  that  said  Caleb  Sayles 
remained  there  until  sometime  in  July  following,  when  he  returned 
to  Wrentham,  where  he  has  ever  since  continued  to  reside ;  that 
the  wife  of  Caleb  Sayles  had  never  removed  to  Bennington ;  and 
that  his  son  was  his  agent,  and  a  partner  in  the  transaction  of  busi- 
ness at  Bennington,  and  resided  with  his  sister  at  the  house  where 
the  demand  was  made,  but  was,  on  the  day  of  the  demand,  absent 
from  home. 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury 
that  the  facts,  attempted  to  be  proved,  as  above  detailed,  were  in- 
sufficient to  entitle  the  plaintiff  to  recover.  But  the  court  instructed 
the  jury,  that  the  evidence,  if  believed,  was  sufficient  to  entitle  the 
plaintiff  to  recover  against  the  defendant,  as  indorser  of  the  note; 
that,  the  note  having  been  executed  at  Bennington,  for  property  so 
purchased  there,  it  was  to  hp  presumed  the  parlies  understood  that 
there  was  to  be  the  place  of  payment;  that  it  was  not  necessary  for 
the  plaintiff  to  show  that  Sayles  had  moved  his  family  to  Benning- 
ton, and  taken  up  his  permanent  residence  there,  but  that  it  was 
sufficient  for  him  to  prove  that  business,  in  which  he  was  concerned, 
was  carried  on  there  by  his  partner,  as  agent  for  carrying  it  on ;  and 
that  a  demand  at  the  residence  6f  his  said'partner,  or  agent,  being 
the  place  where  Sayles  had  resided,  while  he  was  in  Bennington, 
and  where  his  business  bad  been,  and  was,  at  the  time  of  giving  the 
note,  expected  to  be  carried  on,  was  a  sufficient  demand  of  pay- 
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ment  of  the  note,  although  the  residence  of  said  Sayles  was  then 
known  to  be  at  said  Wrentham. 

The  jury  returned  a  ?erdict  for  the  plaintiff.  Exceptions  by  de- 
fendant 

H(ill  4*  Lyman  for  defendant. 

1.  It  is  contended  that  the  county  court  erred,  in  deciding  that 
the  defendant,  from  the  testimony,  was  liable  as  an  indorser,  while 
the  contract,  as  it  then  rested  between  the  parties,  would  make  him 
liable,  if  liable  at  all,  as  the  signer  of  a  joint  and  several  promissory 
note.  This  contract  it  is  true  was  attached  to  a  blank  indorsement  ,- 
but  the  case  finds  that  it  was  put  there  by  the  plaintiff,  or  his  coun- 
sel,  on  a  former  trial  of  this  suit ;  and  while  the  contract  remained 
upon  the  note,  no  evidence  should  make  him  liable  as  a  common 
indorser, — which  is  only  a  conditional  undertaking,  Sfi^ith  v. 
Frye,  14  Maine,  457. 

2.  It  is  contended,  that  the  note  in  question  should  have  been  first 
indorsed  by  Uriah  Edgerton,  the  payee,  to  m^ke  the  subsequent 
indorsements  negotiable.     Sandford  v.  Norton,  14  Vt.  238. 

3.  But  if  the  court  shall  be  of  opinion  that  the  defendant  is  ac- 
countable to  the  plaintiff  as  a  common  indorser,  with  the  contract 
as  it  is  attached  to  the  note,  we  have  a  farther  objection  to  the  right 
of  recovery. 

We  believe  it  to  be  a  principle  of  law,  settled  beyond  controver- 
sy, that  the  contract  between  an  indorser  and  an  indorsee  is  a  con- 
ditional contract.  It  is  upon  condition  that  the  note  is  duly  pre- 
sented, payment  demanded  and  refused,  and  the  earliest  reasonable 
notice  of  its  dishonor  given  to  the  indorser,  that  he  becomes  ac- 
countable for  the  debt.     Heylins  v.  Adamson,  2  Burr.  676. 

It  is  admitted,  in  this  case,  that  the  residence  of  the  maker,  when 
he  executed  the  note,  was  at  Wrentham,  Mass.,  where  he  resided 
when  the  note  fell  due,  and  that  such  fact  was  known  to  the  parties. 
The  date  of  the  note  indicates  when  the  contract  was  executed,  but 
it  is  not  evidence  of  the  residence  of  the  maker,  nor  does  it  fix  the 
place  of  payment.  Fisher  v.  Evans,  5  Binn.  541.  BamweU  et 
al.  V.  Mitchell,  3  Conn.  101.    Frunum  v.  Boynton,  7  Mass.  483. 
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Duncan  y.  Mc  CuUough,  4  S.  d&  R.  48.  Spencer  v.  Bank  ofSulna, 
3  Hill  520.  Bayl.  on  Bills  209.  Gilpin  r.  Hard,  3  Mc  Cord, 
394.  Anderson  r,  Drake,  14  Johns.  114.  Lowery  y.  8cM,2i 
Wend.  356.  The  parties  not  ha? ing  fixed  the  place  of  payment  in  the 
note,  it  was  left  subject  to  general  roles ;  and  payment  should  have 
been  demanded  of  the  maker  in  person,  or  at  his  residence,  if  either 
coold  be  found  with  reasonable  diligence.  The  courts  in  their  in- 
structions to  the  jury,  say.  "  The  note  being  executed  at  Benning- 
ton, for  property  so  purchased  there,  it  was  to  be  presumed  that  the 
parties  intended  that  there  was  to  be  the  place  of  payment."  This 
instruction  was  manifestly  wrong,  as  none  of  the  parties  to  the  note 
were  on  trial ;  and  any  understanding  between  them,  not  made  a 
part  of  the  note,  should  not  affect  the  rights  of  the  tndorser  and  in- 
dorsee, who  are  strangers  to  that  part  of  the  contract. 

4.  We  deny  that  Caleb  Sayles  ever  had  any  such  place  of  busi- 
ness at  Bennington,  as  would  warrant  a  demand  for  payment  of  his 
individual  paper  at  that  place.  In  order  to  constitute  such  a  place 
of  business,  it  should  be  one  that  would  require  the  personal  at- 
tendance of  the  maker ;  and  it  is  upon  the  presumption  that  the 
maker  will  be  more  likely,  or  as  likely,  to  be  found  there,  as  at  his 
residence,  that  the  place  of  business  is  recognized  as  the  proper- 
place  for  demand  of  payment  Bayley  on  Bills  200.  It  must  be  a 
place  of  business  in  the  occupation  of  the  party,  and  not  where  he 
occasionally  visits.  Bank  of  Columbia  r.  Lawrence,  1  Peters  582. 
Bank  of  the  United  States  v.  Cochran,  2  Peters  121. 

5.  A  demand  upon  the  general  agent  of  the  maker  in  all  his 
business  is  not  good.     Bayley  on  Bills  210. 

6.  We  insist  that  the  county  court  erred  in  directing  that  the 
location  of  the  property,  for  which  the  note  was  given,  was  proper 
evidence  to  fix  the  place  of  payment,  and  most  especially  as  between 
these  parties,  who  were  strangers  to  the  original  contract. 

7.  It  forms  no  excuse  for  not  presenting  the  note,  that  the 
maker  resided  in  Massachusetts  when  the  note  fell  due ;  for  that  was 
the  same  place  at  which  he  resided,  when  the  note  was  executed. 
He  Cruder  t.  Bank  of  Washington,  9  Wheat.  596. 
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W.  M.  Rohinscn  for  plaintiff. 

As  a  general  rale,  demand  of  the  maker  of  the  note,  at  his  rest- 
dence,  is  essential  to  charge  the  indorser ; — but  this  is  dispensed 
with  in  many  cases.  State  Bank  y.  Hurd,  12  Mass.  172.  Chit 
on  Bills  9d9,  note.  Herring  y.  Sanger,  3  Johns.  Cas.  71.  Thomp- 
son  y.  Ketcham,  4  Johns.  285.  Howe  v.'  Bowes,  16  East  112. 
Whitwell  et  al.  y.  Johnson,  17  Mass.  449.  If  the  maker  of  the 
note  has  absconded,  or  gone  out  of  the  country,  the  want  of  a  de- 
mand will  be  excused.  X^hit.  on  Bills  385,  404.  Ld.  Raym.  743. 
Putnam  et  oL  y.  Sullivan  et  al,  4  Mass.  45.  Lef/ingwell  y.  White, 
1  Johns.  Gas.  99.  Widgery  v.  Munroe,  6  Mass.  449.  Ererj 
question,  as  to  the  diligence  of  the  holder  in  making  demand  suffix 
cient  to  charge  the  indorser,  is  to  be  decided  according  to  the  facts 
of  the  particular  case.  3  Kent  91 ,  96.  Boot  y.  Franklin,  3  Johns. 
209.    3  Conn.  497.     14  Johns.  114. 

It  is  a  presumption  of  law,  that  the  maker  resides  at  the  place 
where  the  note  is  dated,  and  that  he  contemplates  payment  at  that 
place.  Stewart  Y.  Eden,  2  Caine  121.  Hepburn  y.  Tokdano,  10 
Martin's,  (Louis.)  Rep.  1  Johns.  296.  20  Johns.  172.  3  Kent 
96.    Chit,  on  Bills  307. 

If  the  maker  remove  from  the  State,  he  need  not  be  pursued  by 
the  holder  in  the  State  to  which  he  has  removed.  Andersony.  Drake, 
14  Johns.  114.  Cromwell  v.  Hynson,  2  Esp.  R.  511.  McGruder 
y.  Bank  of  Washington,  9  Wheat.  598.  2  Taunt.  206.  Gillespie 
y.  McHannahan,  4  McCord  503.  Central  Bank  v.  Allen,  16 
Maine  41.  1  Cowen's  Treatise  195,  196.  Chit,  on  Bills  401,  note 
(2.)  lb.  14,  note.  Bayley  on  Bills  198.  3  Kent.  96.  2  PhU.  Ev. 
24,  note  87.    Anth.  N.  P.  1,  notes. 

A  demand  at  the  house,  or  place  of  business,  of  the  maker, 
though  shut  up,  is  sufficient ;— -or  of  his  wife.    4  B.  dz;  Adol.  127.  - 
8  Mass.  260.     1  P|ck.  413.    6  Mass.  389. 

We  insist  that  the  court  were  right  in  their  instructions,  and  that 
the  jury  were  right  in  their  finding  the  facts,  as  it  appears  they  did 
find  them.  When  Norton  received  the  note  of  Edgerton,  Saylea 
was  in  Bennington;  when  Norton  transferred  the  note  to  Ray- 
mond, there  is  nothing  in  the  case  which  shows  that  he  was  not 
still  in  Bennington.    AH  the  parties  to  the  note,  except  Sayles,  re^ 
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sided  at  Bennington ;  Saylea  was  at  Bennington  while  the  note  was 
transferred  twice,  at  least  The  note  was  dated  at  Bennington ;  it 
was  given  in  pan  payment  of  a  large  amount  of  factory  property, 
which  was  to  be  carried  on  in  Bennington  by  Styles.  Now  where 
did  the  parties  expect  that  Sayles  would  do  the  business  appertain* 
ing  to  the  factory,  and  pay  his  notes, — at  Bennington,  or  in  the 
State  of  Massachusetts? 

In  whatever  place  a  person  has  a  domicil,  or  place  of  business, 
where  he  keeps  his  papers,  a  demand  on  him  there,  as  maker  of/i 
note,  or  notice  to  him  as  indorser,  is  sufficient,  although  he  have 
no  fixed  residence  there,  or  legal  settlement,  or  right  to  vote. 
Peiree  ei  al  v.  Pendar^  5  Mete.  3M^«^^^«^^^ 

A  person,  indorsing  his  name4^^l^iB*m4U^kMk  of  a  note,  is 
supposed  to  enter  into  some  contract  respecting  tnf  note.  If  the 
note  is  payable  to  bearer,  or  to  il{J^.\|fr  SBHOQNkv  liable  as  in- 
dorser, and  in  no  other  form.f  Deem  v.  Hall,  ll|  Wend.  214. 
Hall  v.  Newcomb,  3  Hill  233.  yiriaVSiMffjme  to  A.  B.  or 
order,  A.  B.  not  having  indorsed  w^  give  itcimfBcy,  the  indorser 
in  blank  will  be  liable  as  joint  maker,  oNfuarantor,  according  to 
the  contract  at  the  time  of  indorsing.  The  following  cases  were 
all  cases  of  notes  payable  to  the  payee,  or  order,  viz.  Nash  y.  Skin' 
ner,  12  Vt.  219;  Sumner  v.  Gay,  4  Pick.  311 ;  Herrick  v.  Car" 
man,  12  Johns.  J 59;  Tilllnan  v.  Whethr,  ]7  lb.  326;  Palmer  y. 
Grant,  4  Conn.  389 ;  Beckwith  v.  Angell,  6  lb.  315 ;  Wylie  y. 
Lewis,  7  lb.  301  ;  Ulen  v.  Kittredge,  7  Mass.  233;  White  t. 
Howland,  9  lb.  314;  Moies  v.  Bird,  11  lb.  436.  It  is  believed 
that  no  case  can  be  found,  where  the  indorser  in  blank  of  a  note, 
payable  to  A.  B.  or  bearer,  has  been  held  as  joint  maker,  or  guar- 
antor. The  payee  of  such  a  note  is  a  mere  cypher  ;  every  person 
indorsing  such  a  note  makes  a  new  party.  Dean  ▼.  Hall,  17 
Wend.  214.  Bay],  on  BiUs  26.  Chit,  on  BUIs  181.  4  Mass.  468, 
462.     3  Burr.  1526.     13  Vt.  248. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  This  case  was  before  this  court  in  February, 
1843.  I  was  not  present  at  that  time.  The  judgment,  which  was 
then  reversecl,  had  been  made  at  the  county  court,  when  I  presided. 
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and,  as  the  views  which  I  then  eaterUined  have  some  influence  oa 
me  ia  the  decision  which  the  court  have  at  this  time  made,  it  may 
be  proper  to  state  them^  without  any  disposition  to  go  abreast  of  the 
judgment  of  this  courts  reversing  the  former  decision  of  the  county 
court. 

The  note  was  originally  made  by  Caleb  SayleSi  payable  to  Uriah 
Edgerton,  or  bearer.  Edgerton's  name  was  not  on  the  note,  but 
the  names  of  Norton,  the  defendant,  and  Raymond.  Under  these 
circumstances  I  considered  that  the  plaintiff  might  recover  against 
the  defendant,  as  maker,  and  that,  as  no  evidence  was  given  to 
show  that  there  was  any  fraud,  or  force,  in  obtaining  the  note  from 
the  maker,  or  holder,  it  appeared  to  me  that  the  plaintiff  was  not 
called  on  to  prove  that  he  gave  a  consideration  for  the  note,  or  that 
it  was  indorsed  to  him  while  current ;  and,  until  this  was  done,  the 
defendant  was  not  at  liberty  to  contest  with  the  plaintiff  his  liability 
on  the  note,  or  to  change  the  prima  facte  character  of  the  transac- 
tion by  any  evidence  of  what  transpired  between  him  and  Ray« 
mond,  the  knowledge  of  which  was  not  carried  home  to  the  plain- 
tiff. Both  of  these  positions  were  established  by  this  court  in  the 
case  o^FUttt  v.  Day,  9  Vt.  345,  and  in  Nash  v.  Skinner,  12  Vt. 
219.  In  the  former  case  declarations,  made  by  Day  at  the  time  he 
signed  the  note  on  the  back,  were  not  allowed  to  change  the  char- 
acter he  assumed,  as  it  respected  a  person  to,  whom  they  were  not 
known.  In  the  Latter,  all  the  cases,  both  in  this  State,  in  Massa- 
chusetts, and  in  New  York,  were  elaborately  considered  by  the 
counsel,  and  the  judge,  who  delivered  the  opinion  of  the  court,  lays 
it  down  as  settled  law  in  this  State,  established  by  decisions,  "  that 
when  a  person,  not  a  party  to  a  note,  signs  bis  name  upon  the  back, 
without  any  words  to  express  the  nature  of  his  undertaking,  he  is 
considered  as  a  joint  promissor  with  the  other  si^rners ;"  and  the 
epurt  farther  decided  that  any  oonversatton,  to  the  effect  that  the  de- 
fendant was  to  stand  as  an  indorser,  and  not  as  a  maker,  could  not 
prejudice  the  payee  in  that  note,  not  carried  home  to  his  knowl- 
edge ;  and  surely,  if  they  could  not  prejudice  the  payee  of  the  note, 
they  ought  not  to  affect  an  indorsee.  The  case  of  Strang  v.  Riker, 
V  16  Vt  654,  i»  to  the  same  effect. 

Tliai  this  piineiple>  of  coasid^ing  that  a  person^  not  a  parly,  who 
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Morses  a  nole,  is  to  be  coasidered  as  maker,  is  not  confined  to 
notes  not  negotiable,  we  find  in  the  cases  before  mentioned,  both 
oi  which  were  on  negotiable  notes,  and  also  in  the  cases  of  Uien  r. 
Ktttredge,  7  Mass.  233 ;  Mtmm  v.  Bird,  11  lU  436 ;  Ndsan  r.  Du^  uc 
hois^  13  Johns.  175;  and  in  the  case  of  i>ean  v.  HuU,  17  Wend. 
214,  it  was  considered,  that,  when  a  person  is  privy  to  the  consid- 
eration, and  indorses  a  note,  though  negotiable,  if  not  negotiated, 
he  maj  be  charged  directly  as  maker.  I  think,  therefore,  that,  in 
this  State,  it  has  been  established,  and  is  now,  unless  it  is  consid* 
ered  as  changed  by  the  determination  made  in  this  case  when  for* 
merly  before  the  court,  that  the  defendant  was  liable  as  joint  prin- 
cipal,  and^  though  it  may  be  admitted,  that,  as  between  the  parties 
to  the  contract,  this  relation  may  be  raried  by  parol  proof,'yet  as  to 
others,  baring  no  knowledge,  the  apparent  engagement  and  obligap* 
tion  must  be  considered  as  the  real  one. 

The  parol  proof,  which  was  ofiered  on  the  former  trial,  of  the  re- 
ceipt of  Raymond,  and  the  other  facta,  it  appears  to  me  would  not 
hare  been  admissible,  unless  upon  the  principle  that  the  plaintiff, 
on  its  admission,  would  hare  been  obliged  to  show  that  he  paid  a 
consideration,  and  took  the  note  while  current.  To  require  this 
would  entirely  contravene  the  policy  of  the  legislature,  when  they 
repealed  the  forifter  law,  subjecting  negotiable  notes  to  certain  in- 
firmities, and  adopted  the  common  law,  or  the  law  merchant,  in  re* 
lation  to  commercial  and  negotiate  paper.  Whatever  I  might  have 
thought  of  the  pdicy  of  this  action  of  the  legislature,  I  feel  bound 
to  give  effect  to  their  enactments,  and,  whatever  I  find  the  law  to 
be,  ISO  to  declare  it ;  and  if  I  find  a  decision,  which  I  might  consider 
as  more  congenial  to  my  views  of  what  the  law  ought  to  be,  yet,  if 
it  is  not  the  law,  I  do  not  feel  at  liberty  lo  adopt  it, — which  would 
be,  in  effect,  to  make,  and  not  declare,  the  law. 

The  case  of  Heath  v.  Saruomy  2  B.  dt  Add.  291,  decided  that 
when,  from  the  defect  of  consideration,  the  original  payees  cannot 
recover  on  a  note,  or  bill,  the  indorsee,  to  maintain  the  actioo 
against  the  maker,  as  acceptor,  must  prove  a  consideration  given  by 
himselC  or  by  a  prior  indorsee,  though  he  may  have  had  no  notice 
that  such  proof  would  be  called  for.  This  decision  was  made  by  a 
majority  of  the  court,  Parke,  J.,  jpsenting.    This  decision  stands 
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solitary  and  alone,  and  we  learn  in  a  subseqnent  case,  by  the  re- 
marks of  Patterson,  J.,  who  was  one  of  the  judges  who  concurred 
in  the  decision,  that  it  lead  to  a  consideration  of  the  subject  by  the 
court,  the  result  of  which  has  biten  a  decision  adverse  to  the  ma- 
jority of  the  judges  in  that  case,  and  in  conformity  to  the  views  of 
Parke,  J.,  who  dissented.  In  a  note  to  Chitty  on  Bills,  66,  the 
opinion  of  Parke,  J.,  is  considered  as  conformable  to  the  law ;  and 
it  is  stated,  that,  in  the  London  Law  Magazine,  the  decision  in  that 
case,  is  considered  as  unfounded  in  principle  and  opposed  to  author- 
ity. The  cases  of  French  y.  Archer,  2  D.  &  R.  130 ;  Stem  r. 
YgUsias,  lb.  252;  Law  y.  Clifford,  5  M.  &  Scott  95  ;  Brand  v. 
Roberts,  1  Bingh.  N.  S.  465 ;  Whittaker  v.  Edmunds,  1  M.  d& 
Rob.  965,  and  the  opinion  of  the  chancellor  of  New  York,  in  Jfor- 
tan  V.  Rogers,  14  Wend.  582,  may  tdl  be  considered  as  disregard- 
ing and  overruling  the  case  of  Heath  v.  Sansom, 

The  case  of  Sturtevant  v.  Lord,  43  £.  C.  L.,  61^,  and  the  case  of 
Arbouinv.  Anderson,  41  E.  C.  L.  642,  seem  to  settle  the  doctrine, 
as  now  prevailing  in  England,  that  the  owner  of  a  bill,  or  note,  is 
entitled  to  recover  upon  it,  if  he  come  by  it  honestly,  that  that 
fact  is  implied,  prima  facie,  by  possession,  that,  to  resist  the  infer- 
ence so  raised,  fraud,  felony,  or  some  such  matter,  must  be  proved, 
and  that  it  is  not  sufficient  to  show  a  want  of  consideration.  The 
case  of  Charles  v.  Marsden,  1  Taunt.  224,  is  recognized  and  re-estat^ 
lished.  The  same  position,  which  now  prevails  in  England,  is  re- 
cognized by  the  Supreme  Court  of  the  United  States  in  Swift  t. 
Tyson,  1  Pet.  1.  I  feel  ^warranted,  therefore,  in  saying,  that,  if  the 
doctrine  of  the  case  of  Heath  v.  Sansom  is  established  by  the  de- 
cision to  which  I  have  adverted,  I  regret  it,  because  I  think  it  is  not 
recognized  as  law  any  where  else.  I  cannot  see,  that,  in  the  case 
of  Bassett  v.  Dodgin,  25  E.  C.  L.  21,  any  confirmation  of  the  case 
of  Heath  v.  Sansom  is  given,  or  that  it  was  spoken  of  with  approba- 
tion, or  disapprobation ;  but,  so  far  as  the  decision  was  had  in  this 
latter  case,  it  was  rather  in  opposition  to,  than  in  approbation  of, 
that  case. 

On  the  trial  of  this  case  at  the  last  county  court,  the  testimony, 
which  was  rejected  at  the  former  trial,  was  admitted;  and  I  am  to 
suppose  that  it  established  the  fie^t,  that  the  defendant  was  not  a 
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maker,  or  guarantor,  bot  an  indorser.  For  I  cannot  suppose,  that, 
when  a  man,  not  a  party,  indorses  a  note,  he  is  to  be  considered 
frima facte  a  joint  maker,  according  to  our  previous  decisions,  and 
prima  fade  an  indorser,  as  now  established.  Without  in  any  way 
impugning  the  decision  made  in  this  case,  when  it  was  formerly 
reported,  and  taking  it  for  granted  that  the  testimony,  which  had 
been  offered,  should  have  been  admitted,  and  on  the  facts  now  in  the 
case,  I  think  the  plaintiff  entitled  to  recover  on  the  whole  case,  as 
presented.  To  this  plaintiff  the  defendant  was  apparently  a  joint 
promissoT.  The  plaintiff  received  the  note  for  a  valuable  consider- 
ation, it  was  indorsed  and  delivered  to  him  before  it  was  due,  and 
as  to  him  it  was  not  open  to  the  inquiry  when  the  defendant's  name 
was  on  the  note ;  he  had  no  notice  of  the  transactions  between  the 
defendant  and  Raymond,  and  there  is  no  defence  to  the  note,  and 
the  plaintiff  has  received  the  note  while  current,  and  paid  a  consid- 
eratioo  therefor. 

This  was  not  the  ground  on  which  the  case  was  put  at  the  last 
trial  in  the  county  court,  but  the  defendant  was  treated  as^  an  indor- 
ser; and  on  this  ground  we  are  of  opinion  the  defendant  was  right- 
ly charged;  and  although  I  do  not  feel  very  clear  and  decided  in 
this  view,  I  yet  acquiesce  and  agree  with  my  brethren,  that,  if  the 
•defendant  is  to  be  considered  as  an  indorser,  on  the  facts  which  ap- 
peared before  the  court,  he  was  liable  as  such.  In  this  aspect  of 
the  case,  Sayles  was  the  maker  of  the  note,  and  it  was  incumbent 
on  the  plaintiff  to  present  the  note  to  him,  when  it  became  payable, 
and,  on  his  neglect  to  pay,  to  give  due  notice  to  the  defendant. 
The  question  is,  whether  the  note  was  so  presented  for  payment  as 
to  charge  the  indorser ;  for  if  it  was,  there  is  no  doubt  but  that  the 
defendant  was  duly  notified. 

The  charge  of  the  court  was,  that  the  evidence,  if  believed,  was 
sufficient  to  entitle  the  plaintiff  to  recover;  and  in  this  opinion  we 
coincide  with  the  court  below,  without  deciding  whether  all  the 
▼iews  expressed  in  the  charge  were  correct,  or  not.  At  the  time  the 
note  was  executed,  Sayles,  the  maker,  resided  in  Wrentham,  Mas- 
sachusetts ;  but  in  the  spring  of  the  year,  when  this  note  was  in- 
dorsed to  the  plaintiff,  or  about  that  time,  Sayles  had  commenced 
a  residence  in  Bennington;  he  began  to  keep  house  with  his  son 
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and  daaghter,  and  his  daughter  was  his  housekeeper,  and  he  re- 
mained there  personally  until  the  July  foUofwing ;  and  the  daughter 
and  son  continued  to  keep  house  there,  the  son  acting  "as  the  agent 
of  Sayles,  at  the  time  when  the  note  fell  due,  and  when  the  demand 
was  made.  It  is  not  found  that  this  residence  was  ever  abandoned 
by  Sayles,  the  maker,  or  that  he  gave  up  the  idea  of  returning  to 
his  house  here,  and  attending  personally  to  his  concerns ;  but  the 
contrary  is  to  be  inferred  from  the  facts  in  the  case.  It  was  there- 
fore a  question,  not  susceptible  of  being  made  perfectly  clear,  where 
was,  in  point  of  fact,  the  actual  residence  of  Sayles.  While  he  re- 
sided in  Bennington,  keeping  house,  that  was  his  residence,  not- 
withstanding the  other  part  of  his  family  had  not  removed  there ; 
and  although  a  personal  demand  on  the  maker,  any  where,  would 
have  been  sufficient  to  charge  the  indorser,  we  are  of  opinion  that 
the  demand  in  this  case  was  equally  sufficient,  within  the  spirit  of 
the  cases  read  at  the  bar  by  the  plaintiffs  counsel.  The  case  from 
the  10th  Martin's  Rep.  is  very  much  in  point. 

The  judgment  of  the  county  court  is  therefore  affirmed. 
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Joseph  Steen  and  Lovell  Fare  v.  Roger  Wardswortb. 

If  it  do  DOt  appear  from  the  rule  of  reference  of-a  case,  that  the  referee  waa 
required  to  decide  the  case  upon  strictly  legal  ground,  nor  from  his  report, 
that  he  intended  so  to  decide  it,  his  report  will  not  be  set  aside,  though  1m 
may  have  mistaken  the  law  in  his  decisioa. 

In  an  action  for  use  and  occupation,  the  defendant  cannot  dispute  the  title  of 
his  landlord,  nor  that  of  the  assignee  of  bis  landlord ;  and  be  is  bound  to 
pay  rent,  while  he  occupies,  to  the  plaintilT,  though  the  assignment  fh>m 
the  landlord,  under  which  the  plaintiff  claims,  were  fraudnient  and  void  aa 
to  the  ereditors  of  the  landlord, 

ImnuiiTATini  Asbithpsit  fior  use  «nd  oecupstioa.    The  letioa 

wm  rrferred,  under  «  rule  ftcm  the  countj  eoart^  and  the  reftree 

reported,  as  follows. 
38 
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In  January,  1843^  one  Thompson,  being  in  failing  circumstances, 
made  an  assignment  of  his  property,  including  the  premises  in  ques- 
tion, to  the  plaintiffs,  for  the  benefit  of  his  creditors.  The  premises 
in  question  were  conveyed  by  a  deed  separate  from  the  deed  of  as- 
signment, but  which  referred  to  the  deed  of  assignment  for  its  terms, 
and  which  was  duly  acknowledged  and  recorded.  The  defendant 
was  in  possesion  of  the  premises,  under  Thompson,  at  the  time  of 
the  assignment,  and  was  informed  by  the  plaintiffs  that  the  rent 
'would  be  at  the  rate  of  $75,00  per  annum ;  and  the  defendant  paid 
to  the  plaintiffs  the  first  quarter's  rent,  at  that  rate,  and  this  action 
was  brought  for  the  rent  for  the  two  succeeding  quarters. 
*  The  referee  decided  that  the  plaintiffs  were  entitled  to  recover  the 
rent  claimed,  and  interest.  To  this  decision  the  defendant  filed 
exceptions  in  the  county  court,  which  were  overruled,  and  judgment 
was  rendered  for  the  plaintiffs  upon  the  report.  Exceptions  by  de- 
fendant. 

D,  KeUagg,  for  defendant,  contended  that  the  assignment  from 
Thompson  to  the  plaintiffs  was  inoperative  and  void,  and  that  there- 
fore the  plaintiffs'  title  failed,  and  they  were  not  entitled  to  recover 
in  this  action. 

Bradley  4*  WoXker,  for  plaintiffs,  contended  that  the  tenant  can- 
not dispute  the  title  of  the  landlord,  nor  of  the  assignee  of  the  land- 
lord, and  cited,  to  this  point,  Parker  ei  a/,  v.  Mannings  7  T.  R. 
637 ;  Cooke  v.  Loxhy,  5  lb.  4  j  B.  N.  P.  139 ;  Balls  v.  Westwood, 
2  Campb.  U ;  Doe  v.  8mythe,  4  M.  &  S.  347 ;  Rennie  v.  Robin- 
son, 1  Bing.  147;  2  Co  wen's  Phil.  E  v.  201,  202;  4  lb.  61-63; 
Tuttk  V.  Reynolds,  I  Vt  80 ;  Greeno  v.  Munson,  9  Vt  37. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  It  does  not  appear  that  the  referee  was  required, 
by  the  rule,  to  decide  the  case  upon  strictly  legal  ground,  nor,  from 
his  report,  that  he  so  intended  to  decide  it.  In  such  case  the  report 
will  not  be  set  aside,  though  the  referee  may  have  mistaken  the  law. 
The  tribunal  for  the  trial  of  the  cause  is  created  by  the  agreement 
of  the  parties;  and  they  must  be  satisfied  with  the  deeisioBof  a 
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eornt  of  their  own  creating,  unless  it  i^pears  that  snch  coart  in- 
tended to  decide  according  to  law. 

Bat  we  see  no  groand  to  question  the  correctness  of  the  decision 
of  the  referee*  In  an  action  for  use  and  occupation,  the  defendant 
cannot  dispute  the  title  of  his  landlord,  nor  that  of  the  assignee  of 
the  landlord ;  and,  while  he  occupied,  he  is  hound  to  pay  the  rent 
Though  the  assignment  by  Thompson  were  fraudulent  and  void  as 
to  creditors,  still  this  would  not  alter  the  principle.  The  defendant 
has  paid  a  part  of  the  rent,  which  was  to  be  at  the  rate  of  seventy 
five  dollars  a  year,  and  he  can  be  made  accountable,  for  the  balance 
now  due,  only  to  the  plaintiffs. 

The  judgment  of  the  county  court  is  affirmed. 


Caltin  Washburn,  Charles  A.  Whitney  and  John  M.  Wash- 
burn  V.  Job  Ramsdell^  ^ 

Neither  the  declarations  of  the  payee  of  a  note,  as  to  payments  made  to  him 
by  the  maker,  nor  a  receipt  signed  by  bim,  acknowledging  saeh  payment, 
made  at  a  time  when  he  waa  not  holder  of  the  note,  are  competent  evi- 
dence for  the  muket  of  the  note,  in  an  action  brought  against  him  by  an  in- 
dorsee, when  the  payee  is  alive  and  can  be  prjoduced  as  a  witness. 

It  geems,  that,  in  the  absence  of  all  proof  as  to  the  time  when  a  note  wa^ 
indorsed,  the  court  will  presume  that  it  was  indorsed  while  current. 

Assumpsit  upon  a  promissory  note  for  $118,88,  dated  February 
20,  1842,  and  made  payable  to  Erastns  Ramsdell,  or  order,  on  de» 
mand  with  interest,  and  by  the  said  Erastus  indorsed  to  the  plain* 
tiffs,  who  brought  this  action  as  indorsees,  alleging  that  the  in-' 
dorseroent  was  made  on  the  <lay  of  the  date  of  the  note.  Plea,  the 
general  issue,  and  trial  by  the  court. 

On  trial,  after  the  plaintiffs  had  given  in  evidence  the  note,  and 
proved  its  execution  and  indorsement,  the  defendant  offered  evi- 
dence tending  to  prove,  that,  in  October,  or  November,  1842,  Eras- 
tut  Ramsdell,  in  a  conversation  between  him  and  the  defendant,  ad- 
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niHed  Ihat  tbe  dotbndMH  had,  befoe  that  tiBM,  aiade  Um  a  j^f* 
ment  of  about  eighty  dollars  on  the  note  in  aait,  and  alao  ofiered  in 
evidcnee  a  laoeipt,  signed  by  the  said  Erastus,  dated  October  1, 
1842,  and  acknowledging  the  receipt  of  $80^60,  in  part  payment  of 
the  note.  It  did  not  appear  that  the  note  at  the  time  of  the  said 
conversation,  or  of  the  gi? ing  of  the  receipt,  vas  in  the  possessioft 
ofdiesaidErastuB. 

To  the  admission  of  this  testimony  the  plaintift  objected,  and 
the  court  rejected  the  same,  and  rendered  judgment  for  the  plain- 
tiffii  for  the  whole  amount  of  the  note  and  interest,  without  requiring 
or  having  before  them  any  other  evidence,  as  to  the  time  when  tho 
note  was  indorsed,  than  the  note  itself,  which  was  indorsed  in  blank. 
Exceptions  by  defendant. 

JR.  W.  Smith  for  defendant. 

1.  The  evidence  and  receipt,  offered  by  the  defendant  and  re- 
jected by  the  court,  showed  a  payment  made,  to  be  applied  on  the 
note  in  suit,  and  that  this  payment  was  made  to  the  original  payee 
of  the  note. 

2.  The  payment  made  by  the  defendant  ought  to  have  been  de* 
docted  from  the  note,  unless  the  plaintiffs,  in  some  way,  proved  that 
the  note  was  indorsed  to  them  while  current 

3.  After  the  evidence  and  receipt  offered  by  the  defendant,  the 
burden  of  proof  was  cast  upon  the  plaintiffs,  to  show  at  what  time 
the  note  was  indorsed  to  them. 

R.  Tyler  for  plaintiffs. 

The  evidence  reiected  wae  not  admissible. 

I.  Because  it  was  mere  hearsay.  Erastus  Ramsddl,  the  payee* 
whose  declarations  were  ofiered,  was  a  competent  witness  for  the 
defendant  and  ought  to  have  been  called.  Chitty  on  Bills  6&0  & 
note.  lb.  651.  CUpsam  v.  a  Brim,  1  Esp.  R.  10.  Duckkmm  r. 
WalKs,  6  Esp.  R.  251.  HedgBr  v.  If^rlse,  3  Car.  &,  Payne  179. 
JSefs  V.  Knight,  4  N.  H.  Rep.  236.  Bakir  v.  Brings,  8  Piok.  127. 
Wkittaker  v.  firesm,  8  Wend.  490.  Bristol  v.  iDoun  of  «/.,  12 
Wend.  142L  Hurd  v.  WeU,  7  Cow.  752.  Warner  ei  oL  y.  Mc 
Qery.  4  Vt  507.    The  oases  that  seem  eontradicftory  will  be  fbood 


FEBRUART  TERM,  184S.  lOt 

Waahban  el  al.  «.  Ramadall. 

to  be  where  edmisBioiifl  and  dedaraiiomi  have  been  received  ae  part 
ef  the  res  gestm,  showing  fraod,  or  some  Tiee  in  the  original  Main 
tM^  of  the  note ;  as  that  it  was  on  a  usurious^  or  gaining  oonsider*^ 
tion,  dDO.    Ghitty  on  Bills  64d---60  and  cases  there  cited. 

IL  The  declarations  of  Erastas  Ramsdell^  the  payee,  if  admissi* 
Me  at  all,  are  only  so  after  the  title  of  the  plaintiff  is  impeached  by 
proof  hy  the  defendant  that  the  plaintiff  took  the  note  when  OTerdue, 
or  under  suspicious  circumstances ;  for— 

1.  The  indorser  of  a  note,  transferred  before  it  is  due,  takcfs  it 
on  its  own  intrinsic  credit,  and  is  not  bound  to  enquire  into  any 
circumstances  existing  between  the  assignor  and  any  of  the  previous 
parties  to  the  note.  Chitty  on  Bills  241,  650.  Hinsdill  v.  Safford 
ei  al.,  11  Vt  313. 

%  Notes. payable  on  demand  with  interest  are  not  to  be  consid- 
ered overdue  immediately.    Chitty  on  Bills  246.     13  Vt  485. 

3.  The  presumption  of  law  is,  that  the  indorsement  of  a  note  is 
contemporaneous  with  its  making,  or  at  any  rate,  before  it  is  due ; 
and  the  burden  of  proof  is  on  the  defendant  to  show  the  time  of  the 
transfer,  in  order  to  let  in  evidence  of  payment.  Chitty  on  Bills 
248,650,— Editors  App.  830.  Beauchamp  v.  Parry,  20  E.  C.  L. 
351.  Webster  v.  Lee,  5  Mass.  334.  Pinkerton  v.  Bailey,  8  Wend. 
600.  Potter  v.  Bartlett,  6  Vt.  248.  Britton  v.  Bishop,  1 1  Vt  70. 
Harrison  v.  Edwards,  12  Vt.  648. 

The  <^inion  of  the  court  was  delivered  by 

Williams,  Gh.  J.  The  proposition,  that,  when  a  person,  who  is 
a  competent  witness,  is  alive  and  can  be  produced  as  a  witness,  his 
declarations  are  toot  admissible  in  evidence,  is  clear  and  plain,  and 
has  been  too  often  decided,  to  admit  of  a  doubt  at  this  time ;  and 
this  is  decisive  of  the  case  before  us.  The  declarations  of  Erastus 
Ramsdell  and  his  receipt, — which  was  but  an  admission, — could  not 
be  received  in  evidence,  when  he  was  alive,  and  could  be  produced. 

The  receipt,  or  declaration,  of  a  payee  of  a  note  has  never  been 
held  as  admissible  in  evidence,  in  a  suit  to  which  he  was  not  a  party, 
when,  at  the  time  he  made  them,  he  was  not  holder  of  the  note.  It 
was  not  proved,  in  this  case,  that  Erastus  Ramsdell  was  holder  of 
the  note,  aA  the  time  the  receipt  was  executed,  or  at  the  time  the 
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ooDTersation  between  him  ami  Job  Ramsdell  was  held ;  nor  was  it 
proTed  that  the  note  waa  not  indorsed  on  the  day  ii  purported  to 
have  been  indorsed. 

The  judgment  of  the  county  court  is  therefore  affirmed. 


Calbb  Newcomb  anb  Abuah  Brown  0.  Oeobob  H.  Pbck  and 
Chester  W.  Pomrot. 

A  judgment  rendered  against  a  defendant,  omitting  his  christian  name,  can- 
not be  considered  as  void ;  but  an  action  may  be  maintained  against  him 
on  such  judgment,  averring  his  identity. 

The  plea  oTnildebetj  to  an  action  of  debt  upon  a  judgment  rendered  by* 
court  of  record  in  another  state,  is  bad  upon  general  demurrer* 

No  plea  is,  in  such  action^  admissible,  which  contradicts  the  record ;— but  the 
defendant's  onjy  remedy  is  to  apply  to  the  court,  where  the  jadgmeni  was 
rendered,  to  vacate  the  judgment. 

Therefbre,  where  the  record  set  forth  that  the  defendant  appeared  in  the 
original  suit,  in  which  the  judgment  was  rendered,  it  waa  held  that  be 
was  estopped  by  the  record,  in  an  action  foupded  upon  it  in  this  state,  from 
pleading  that  he  did  not  appear  in  that  suit,  or  that  an  appearance,  which 
was  in  fact  entered  for  him,  was  unauthorised  by  him  and  without  his 
knowledge. 

And,  the  record  having  been  set  forth  by  the  defendant  upon  oysr,  the  plain- 
tiff was  allowed  to  take  'advantage  of  this  estoppel  upon  general  demurrer 
to  the  defendant's  pleas. 

In  Pierson  v.  Mudget,  Addison  Co.,  1831,  it  was  determined  that  a  judgment 
rendered  in  another  state,  against  a  citizen  of  this  state,  who  was  not  with- 
in the  jurisdiction  ef  the  court  rendering  the  judgment,  and  who  had  no 
notice  of  the  suit,  and  did  not  appear,  could  not  be  enforced  iatbis  state  by 
an  action  of  debt  npon  the  judgment.    Williams,  Cb.  J. 

Debt  upon  a  judgment  reco?ered  in  the  court  of  common  pleae 
for  the  county  of  Worcester,  in  the  State  of  MaAaachusetU.    The 
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declaration  alleged  that  the  judgment  waa  reootered  against  the 

defendanta  by  the  name  of  George  H.  Peek  and  Pom- 

roy,  deacribing  them  as  partners,  d&c.  The  defendants  pleaded,—' 
Ist,  Nul  tiel  recard,^^^^  Nil  de6ef,*— dd,  That,  at  the  time  the 
judgment  declared  on  waa  recovered  against  them,  they  were  inhale 
itanta  of  the  State  of  Vermont,  and  had  no  notice  of  the  pendency 
of  that  action,  and  ne?er  appeared  therein,  and  never  authorized 
any  one  to  appear  for  tfaem,*-4th,  They  craved  oyer  of  the  record 
in  said  action,  and  set  forth  the  aame,  and  pleaded,  that  the  said 
action  waa  commenced  sgainat  them  at  the  September  Term  of  the 
court  of  common  pleas  for  said  county  of  Worcester,  1837,  without 
giving  either  of  them  notice  thereof, — that  for  want  of  such  notice 
the  action  was  continued  to  the  December  Term  of  said  court, 
1837^  at  which  term  one  Brigham,  without  authority  from  them,  or 
either  of  them,  entered  an  appearance  for  them, — and  that  thereup- 
on the  clerk  made  up  his  record  that  they  then  appeared,  although, 
as  they  alleged,  they  did  not  appear,  and  had  no  knowledge  of  the 
pendency  of  the  action,— ^and  5th,  That  the  said  court  of  common 
pleas,  at  the  time  6f  the  rendition  of  the  said  judgment,  had  no  ju* 
riadiction  over  the  persons  of  these  defendants. 

The  record  of  the  judgment,  as  set  forth  upon  oyer,  described  the 

defendants  in  that  action  as  "  George  H.  Peck  and Pomroy, 

of  Brattleboro  in  the  county  of  Windham  and  State,  of  Vermont,  co- 
partners jointly  negotiating  under,  the  atyle  and  firm  of  Peck  & 
Pomroy,"  and  set  forth,  that,  at  ffae  December  Term  of  said  conrt, 
1837,  at  which  term  said  action  was  pending  in  aaid  court,  *'  the 
defendanta  appeared,"  and  then  said  action  was  continued  to  the 
next  term  of  said  court,  at  which  term  judgment  waa  rendered 
againat  the  defendants  by  default. 

The  plaintiflb  traversed  the  defendants'  plea  of  ntd  tiel  record  and 
demurred  to  the  remaining  pleas. 

The  county  court  found  the  issue  on  the  first  plea  in  favor  of  the 
plaintiffs,  and  adjudged  the  four  remaining  pleas  insufficient,  and 
rendered  judgment  in  favor  of  the  plaintifi.  Exceptions  by  de- 
fendants. 
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Kejfes  and  Tyler  for  defendants. 

1.  The  copy  of  record  produced  was  not  admissible,  bectine  il 
shows  no  judgment  against  Gkesttr  W.  Pomroy.  This  is  a  defect 
in  the  record  itself,  such  that  no  action  can  be  sostained  npon  il, 
and  may  be  taken  adfantage  of  under  nul  tUlreeard*  Com, 
Dig.,  Record  C,  p.  9H.  lb.  Pleader  2.  W  18,  p.  245.  1  Chiu  PL 
986. 

2.  The  declaration  is  bad  on  demurrer,  for  want  of  a  distinet 
and  issuable  averment  of  the  identity  of  Chester  W.  Pomroy  with 
the  person  against  whom  judgment  was  rendered  by  the  name  of 
Pomroy.    2Chit.  PL  48a 

3.  The  4th  plea  sets  forth  the  record  on  oyer,  and  avers  fads 
showing  a  want  of  jurisdiction  in  the  court,— contradicting  the  re« 
cord  in  so  far  as  it  states  that  the  "defendants  appeared."  In  ac- 
tions on  judgments  of  sister  states  want  of  jurisdiction  can  always 
be  shown,  notwithstanding  the  record  states  an  appearance  by  at« 
torney,  or  generally.  Bissel  t.  Briggs,  9  Mass.  463.  Hattr^ 
WUUams  ei  a/.,  6  Pick.  233.  3  Cow.  4»hil.  800—908,  909.  Al^ 
drieh  v.  Kinney,  4  Conn.  380,  cited  in  Day's  Dig.  288.  Bmiih  t. 
Rhoades^  1  Day  168,  [Day's  Dig.  238.]  Denison  t.  Hyde^  6 
Conn.  608,  [Day's  Dig.  200.]  Starhuch  t.  Murray,  5  Wend.  148. 
Holbroak  t.  Murray,  5  Wend.  16L  Shutmoay  v.  Stilhum,  6  Wend* 
447.  8.  a,  4  Cow.  292.  Bradshauf  t.  Htath,  13  Wend.  406. 
Thurher  t.  Bloi^tbiname,  1  N.  H.  Rep.  242.  Starkweather  t. 
Loami$,  2  Vt.  573.  FuUerton  ▼.  Horton,  11  Yt.  425.  The  oases 
that  seem  to  contradict  this  principle  will  be  found  to  be  generally 
reconcilable  with  it ;  for  in  them  the  record  states,  or  it  appears  by 
admissions,  or  otherwise,  that  the  defendants  did  something  more 
than  merely  appear ;— they  actually  pleaded  to  the  merits,  or  did 
something  in  defence  of  the  action. 

4.  However  the  court  decide  on  the  fourth  plea,  judgment  must 
go  for  the  defendants  on  the  third  plea;  for  that  plea  clearly  a?ers  the 
want  of  jurisdiction  in  the  court,  and  the  demurrer  admi^  the  fact* 
If  the  plaintifik  rdied  on  the  record,  they  should  have  replied  it  by 
way  of  estoppel.    All  the  cases  agree  in  this. 

5.  Want  of  jurisdiction  may  be  shown  under  the  plea  of  nil  dAet. 
Bissel  ▼.  Briggs,  9  Mass.  46a    HaU  ▼.  WilHams,  6  Pick.  283. 
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Tkmrber  r.  Biaekbamme,  1  N.  H.  R«p.  34^    Ome  ?.  Wright, 
2Vt.9f».    JTcXtfe  ?.  JfollMm,  IS  Pick.  63. 

IL  Tlie  6th  plea  is  good»  on  the  generti  prineiple  AiUfni$,  not 
the  oMtna  pfftuis,  are  to  be  atated  id  pleading.     1  Chit.  PL  573. 

Bradley  and  Walker  for  plaintifia. 

1.  Aa  to  the  plea  of  nul  Uei  reeortf  ;•— 4he  record  ia  preciaely 
u  deiicribed  in  the  declaration,  and  the  iaaue  ia  proved.  The  omie* 
aion  of  the  given  name,  of  one  of  the  parties  to  the  original  writ 
eonld  only  hare  been  taken  adraotage  of  by  a  plea  in  abateoMnt. 
Jfann  v.  Carley,  4  Cow.  196.  Waierbttry  ?.  MtUker,  16  Wend. 
611, 618.  Kinne'a  Law  Comp.,  Mianomer,  p.  18.  Siaford  v.  Bol* 
im,  1  B.  k.  P.  40.  Meredith  v.  Hodges,  5  B.  &  P.  45S.  1  Chit 
PI.  440.  If  a  party  appear  by  the  name  in  which  he  ia  aued,  he  ia 
estc^ped  from  afterwards  denying  it.  1  Chit.  PI.  454.  MeredUh 
w.  Hodges,  6  B.  4&  P.  453.  '  In  this  case  the  defendanta  did  ap- 
pear, aa  the  record  ahowa. 

As  to  the  %i  piea^-^^l  dehei  ;^^  haa  been  repeatedly  decided, 
by  the  faigheat  aothority,  that  nii  debet  is  not  a  good  plea  to  a  de- 
claration apon  a  judgment  from  another  atate.  Thia  ia,  kere^  no  lon- 
ger an  open  question.  Jft7/5  r.  Duryee,  7  Cranch  481.  Hamp» 
ten  ¥.  McCmmell,  3  Wheat  234.  Bostm  L  R.  Factory  v.  Hoyt, 
14  Vt  «2. 

To  the  3d,  4th  and  5th  pleaa  we  demnr,  becanae  we  aay  that  the 
deiendanta  are  eetopped  from  aetting  up  the  matter  contained  there- 
in by  the  record,  which  ahowa  that  the  defendanta  appeared ;  which 
record  ia  conclnaive  upon  them  in  thia  action,  and  which  they  can* 
not  gainaay.  We  demur  to  these  pleas,  rather  than  reply  the  estop- 
pel, because,  when  the  matter  which  operates  as  an  estoppel  ia 
apread  upon  the  record,  or  the  anterior  pleadings,  the  party  relying 
npon  it  may,  and  should,  demnr.  1  Chit  PI.  575, 603.  3  lb.  1 14a 
Com.  Dig.,  Estoppel  A  i.  1  Saund.  R.  326,  n.  4.  Str.  817.  IA. 
Raym.  1550. 

It  haa  been  repeatedly  decided  by  the  higheat  judicial  tribnnal  in 
the  union,  that,  by  the  constitution  of  the  United  Statea  and  the  Acts 
of  Congress,  the  record  of  a  conrt  of  another  atate,  properly  authen- 
ticated, ia  entitled  to  the  aame  credit,  and  its  judgment  haa  the  i 
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validity  and  effect,  in  every  other  state,  that  it  has  in  the  state  where 
it  was  rendered.  Mtllt  v.  Dwyee,  7  Cranch.  481.  Hampton  v. 
McConneif,  3  Wheat.  234.  Mayhew  ?.  Thatcher,  6  Wheat  139. 
2  Dallas  30a  Story's  PI.  296.  These  decisions  have  been  fol- 
lowed in  our  own  state.  Haxie  v.  Wright,  2  Vt.  263.  8t.  Albans 
V.  Bush,  4  Vt.  58.  Boston  I.  JR.  Factory  v.  Hoyt,  14  Vf.  92. 
Therefore,  whatever  effect  and  virtue  this  judgment  is  entitled  to  in 
Massachusetts,  it  is  entitled  to  here.  In  Massachusetts  a  judgment 
is  conclusive  evidence  of  the  existence  and  justice  of  the  debt,  and 
cannot  be  impeached,  or  avoided,  by  a  party  to  it,  either  collater- 
ally, or  on  account  of  error  and  fraud ;  but  it  is  valid,  until  regularly 
reversed,  or  set  aside,  unless  it  appears,  from  the  record  itself,  that 
the  court  have  no  jurisdiction.  Hall  v.  Williams,  6  Pick.  232, 
239,  244.  Cook  v.  Darling,  18  Pick.  393.  1  PhU.  Ev.  317.  *  Bos- 
ton I.  JR.  Factory  v.  Hoyt,  14  Vt.  92. 

Before  the  decisions  in  the  cases  of  Mills  v.  Duryet  and  Hampton 
V.  McConnell  several  of  the  state  courts  had  treated  judgments  of 
other  states  as  foreign  judgments,  except  merely  as  to  the  mode  of 
proof  Bartlet  v.  Knighi,  I  Mass.  410.  Hitchcock  v.  Fitch  et 
al.,  1  Caine  480.  Kilhorn  v.  Woodworth,  5  Johns.  37.  Robinson  v. 
ExW  of  Ward,  8  Johns.  86.  Pawling  v.  BirdPs  Ex'rs,  13  Johns. 
205.  In  this  state  the  doctrine  was  never  adopted.  8t.  Albans  v. 
Bush,  4  Vt.  58.  The  courts,  that  have  adopted  this  doctrine,  have 
manifested  great  reluctance  in  bowing  to  those  decisions  of  the 
United  States'  Supreme  Court,  and,  especially  in  New  York,  have 
received  them  with  great  qualification, — insisting  that  the  want  of 
jurisdiction,  of  the  court  rendering  the  judgment,  over  the  cause,  or 
person,  might  be  shown ;  and  in  one  case,  and  only  one,  it  has  been 
decided  that  this  might  be  shown  against  the  record.  J^arbuck  v. 
Murray,  5  Wend.  148.  In  most  of  the  cas^,  where  it  has  been  de- 
cided that  this  want  of  jurisdiction  might  be  shown,  it  has  appeared 
from  the  record  itself,  or  else  it  might  be  shown  without  directly  con- 
tradicting the  record.  Thurber  v.  Blackboume,  1  N.  H.  Rep.  246.' 
Borden  v.  jPVfcA,  15  Johns.  121.  Aldrich  v.  Kinney,  4  Conn.  380. 
Now  it  may  not  be  impeaching  the  "  faith  and  credit,"  to  which 
such  judgments  are  entitled,  to  show  want  of  jurisdiction,  when  the 
record  does  not  expressly  set  it  up, — as  in  Borden  v.  I^Htch,- 
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where  it  expressly  appears  that  there  was  no  jurisdiction  over  the 
person^ — as  in  Thurber  v,  Blackbaume  and  H<ill  r.  WilHams.  But 
to  allow  this  want  of  jurisdiction  to  be  proved  agmnst  an  express 
averment  ofihe  record  would  plainly  be  denying  to  that  record  that 
"  full  faith  and  credit "  guaranteed  to  it  by  the  constitution  and  the 
laws,  which,  in  the  language  of  Ch.  J.  Parsons,  "  provide  that  it 
cannot  be  contradicted,  or  the  truth  of  it  denied." 

In  the  case  oi  Aldrich  v.  Kinney,  4  Conn.  480,  the  record  states 
that  the  defendant  appeared  by  attorney y  and  the  court  allowed  the 
defendant  to  prove  th^  the  appearance  was  unauthorized.  But  in 
this  state  it  has  been  expressly  decided,  that,  in  such  a  case,  the 
aathority  of  the  attorney  cannot  be  questioned,  and  that  the  appear* 
ance  by  attorney  is  conclusive  upon  the  party.  CoU  et  al.  v.  JShel' 
don,  I  Tyler  304.  Hozie  v.  Wright,  2  Vt.  263.  /Sir.  Albans  v. 
Bush,  4  Vt.  58.  The  same  point  was  decided  in  the  same  way  in 
Field  V.  Gibbs,  1  Peters  C.  C.  Rep.  155.  And  if  the  authority  of 
the  attorney  may  not  be  enquired  into,  when  the  record  states  an 
appearance  by  attorney,  the  appearance  of  the  party  may  not  be 
enquired  into,  when  the  record  states  that  appearance  in  person. 

We  say,  then,  that,  when  the  want  of  jurisdiction  over  cause,  or 
person,  does  not  appear  from  the  record,  or  may  not  be  shown  with-r 
out  contradicting  the  record,  the  record  of  judgment  of  one  state  is, 
when  that  judgment  is  sued  in  another  state,  an  absolute  and  indis- 
putable verity,  and  the  only  question  is  as  to  its  existence. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  In  this  case,  on  the  plea  of  nul  tid  record, 
an  objection  is  made  to  a  recovery  by  the  plaintiff,  because,  in  the 
record  of  the  judgment,  the  christian  name  of  Pomroy  is  omitted. 
It  is  to  be  observed  thatfthe  record  is  precisely  as  stated  in  the  dec- 
laration. The  judgment  rendered  in  the  court  in  Massachusetts 
cannot  be  considered  as  void,  on  account  of  that  omission.  When 
a  roan  makes  a  contract  in  one  name,  not  his  true  one,  the  contract 
may  be  declared  on  in  a  suit  againrt  him  in  his  true  name,  averring 
the  identity ;  and  so,  also,  when  a  judgment  is  rendered  against  a 
man  in  one  name,  he  may  be  sued  by  his  right  name,  with  a  simi- 
lar averment. 
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With  respect  to  the  other  pleas,  the  court  are  not  disposed  to 
make  ao  elaborate  inTestigation  of  the  various  decisions,  which  hare 
been  made  on  the  subject  of  foreign  judgmeDts,  or  of  judgments 
rendered  in  the  different  states  of  the  Union.  It  is  sufficient  for  us 
to  say,  that  all  the  questicns,  which  arise  in  this  case,  have  been 
decided  in  the  courts  of  this  state,  and  are  reported  as  authorities. 
We  are  not  inclined  to  take  the  lead  in  setting  forth  any  new  views 
upon  this  subject.  Whether  the  Constitution  of  the  United  States^ 
and  the  Acts  of  Congress  thereon,^  which  certainly  do  elevate  the 
judgments  of  the  different  states  of  the  Union,  when  sued  in  another 
state,  above  foreign  judgments,  do  not,  in  every  particular,  eicept  as 
to  the  remedy  for  enforcing  ihem  give  to  them  the  same  and  all  the 
effects  of  a  domestic  judgment,  which  a  court  of  the  State,  where 
th^  judgment  was  rendered,  acting  under  the  laws  of  the  stale^ 
would  give,  is  certainly  a  question  deserring  of  great  consideration. 

Before  the  cases  of  Mtlls  v.  Dnryee,  7  Cranch  481,  and  Hamp^ 
ton  V.  McConnel,  3  Wheat.  234,  decided  the  effect  of  a  judgment 
rendered  in  the  state  courts,  the  i^icility  with  which  such  judgments 
were,  obtained,  behind  the  back  of  the  defendant,  had  induced  the 
courts  not  to  treat  them  very  favorably.  The  same  difficulty  has 
occurred  in  England,  with  respect  to  their  colonial  and  Irish  judg* 
ments.  There  has  been  a  consequent  disposition  to  limit  and  ex- 
plain away  the  decisions  in  those  cases,  and  to  make  them  appear 
as  not  controverting  the  decisions  which  had  been  previously  made 
in  the  state  courts.  In  most,  if  not  all  the  states,  it  has  been  con- 
sidered, that,  by  a  proper  plea,  it  may  be  put  in  issue  that  the  court 
rendering  the  judgment  had  not  jurisdiction  of  the  parties,  and  that 
process  was  not  served  on  them.  We,  in  this  State,  have  followed 
in  the  wake  of  their  decisions;  and,  in  the  case  oi  Piers&n  v.  Bivd- 
gtif  in  Addison  County,  January  1831,  it  was  determined  that  a 
judgment  rendered  in  another  State,  against  a  citizen  of  this  State, 
who  was  not  within  the  jurisdiction  of  the  court  rendering  the  judg- 
ment, and  had  no  notice  of  the  suit,  and  did  not  appear,  could  not 
be  enforced  in  this  State  by  action  of  debt  on  the  judgment; — thus 
considering  ihem  in  the  same  light  that  an  Irish  judgment  (which 
is  no  record  in  England,  Harris  v.  £kmnders,  10  E.  C.  L.  373) 
was  considered  in  the  case  of  Ferguson  v.  Mahon,  39  E.  C.  L.  3B. 
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Bat  when  the  defendant  was  served  with  process  within  the  State, 
where  the  judgment  was  rendered,  or  appeared  and  submitted  to  the 
jurisdiction,  the  judgment  has  been  held  conclusive.  Hoxit  v. 
Wrigki,  2  Vt.  263.  BtUows  et  al  v.  Ingham,  lb.  575.  Blodget 
V.  Jordan,  6  Vt.  580.  That  sach  judgment  is  to  be  considered  a 
debt  of  record,  on  which  the  appropriate  remedy  is  by  action  of 
debt  on  the  record,  and  to  which  the  only  general  issue  is  nultiel 
rteard,  was  decided,  in  the  case  of  Boston  India  Rubber  Factory  v. 
Hoit,  14  Vt.  92. , 

Give,  then,  to  the  judgment,' on  which  the  present  action  is  foun- 
ded, the  effect  of  a  record,  and  it  is  very  clear  that  the  defendant 
can  interpose  no  plea,  which  denies  the  record.  The  record  does 
not  derire  its  efficacy  from  the  fact  of  notice  to  the  parties ;  but  it 
18  valid  and  eflectual,  in  consequence  of  its  being  the  judgment  of 
a  court  of  record.  The  question,  then,  will  arise,  whether  the  de- 
fendants, in  this  case,  can  deny  the  fact,  which  appears  by  the  rec- 
ord, to  wit,  that  both  of  the  defendants  appeared  in  the  suit  in  Mass- 
achusetts. It  appears  to  us  that  the  averments  in  the  pleas  of  the 
defendants  do  expressly  contradict  the  record,  and  that  the  defend- 
ants' only  remedy,  if  the  facts  are  as  they  have  stated  them  to  be,  is 
to  apply  to  the  court  where  the  judgment  was  rendered  to  vacate  the 
judgment. 

V  In  the  case  of  Mahny  v.  Gibbons,  2  Gampb.  502,  in  an  action  on 
a  colonial  judgment,  where  the  appearance  of  the  defendant  was  sta- 
ted, in  the  record  produced,  to  have  been  by  attorney,  Lord  Ellen- 
borough  said,  that,  though  he  would  look  to  these  foreign  judgments 
with  great  jealousy,  yet  he  would  give  them  credit  for  the  facts 
which  they  specifically  alleged,  and  would  presume  that  the  court, 
in  that  case,  saw  that  the  person  who  appeared  was  properly  consti- 
tuted attorney  for  the  defendant ;  and,  in  the  case  of  Becquet  v. 
MacCarthy,  22  E.  C.  L.  220,  the  court  held,  that,  where  the  law 
of  a  colony  provided  that  notice  of  a  process  might  be  given  to  the 
king's  attorney  general,  in  the  case  of  an  absent  party,  but  did  not 
expressly  provide  that  he  should  give  notice  to  the  party,  upon  the 
presumption  that  he  would  do  whatever  was  necessary,  the  judg- 
ment rendered  there  was  not  void.  Assuredly,  if  the  record  of  It 
fareign  judgment  is  to  be  considered  as  prima  fade  eiridesce  of  no- 
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tice  to  the  party,  the  record  of  a  domestic  judgment  should  be  held 
conclusive  in  a  similar  case,  inasmuch  as  a  record  is  of  absolute 
verity,  and  concludes  every  thing  appearing  thereon. 

The  very  point  in  controversy  in  this  part  of  the  case  was  decided 
by  Judge  Washington,  in  the  case  of  FiM  v.  Gihhs^  1  Pet  C.  C. 
Rep.  155,  that  where,  by  the  record,  it  appears  that  the  party  ap- 
peared and  pleaded  by  attorney,  he  could  not  controvert  that  fact, 
in  an  action  of  debt  on  judgment  in  another  state.  In  the  case  of 
St.  Albans  v.  BusA,  4  Vt.  58,  it  was  decided  that  the  appearance  of 
the  party  by  attorney,  appearing  from  the  record,  was  not  to  be 
'controverted.  And,  indeed,  notwithstanding  some  decisions  to  the 
contrary,  in  some  of  the  states,  we  do  not  see  how  this  fact,  appear- 
ing in  the  record,  can  be  denied  and  traversed,  without  setting 
aside  the  record  altogether ;  and,  from  the  decisions  made  in  this 
state,  and  referred  to,  we  do  not  consider  it  now  an  open  question. 

With  respect,  therefore,  to  the  plea  of  nil  debet  in  this  action,  we 
consider  it  is  bad,  as  the  debt,  on  which  the  plaintiff  declares,  is  a 
debt  of  record ;  and  as  to  the  subsequent  pleas,  the  defendant  is  es- 
topped by  the  record  from  averring  the  facts,  therein  set  forth. 

The  judgment  is  therefore  affirmed. 


Hall  &  Townslet  v.  Joseph   H.  Denison,   and  Edward  R. 
Campbell,  Trustee. 

A  general  aaaignment,  by  a  debtor,  of  all  bis  property,  for  the  benefit  of  all 
his  creditor!,  executed  prior  to  the  enactment  of  the  statute  of  1643,— Acts 
of  1843,  p.  ly-^VB  valid,  and  must  be  sustained,  under  the  decisions  made 
in  this  state. 

The  assent  of  the  creditors  to  such  an  assignment  will  be  presumed,  al- 
though they  do  not  in  any  way  become  parties  to  it,  or  give  any  express 
assent. 

And  such  an  assignment  is  nof*  rendered  inralid,  nor  the  presumption  of  as* 
■ent^f  the  creditors  affected,  by  its  containing  a  clause  giving  a  preftrence 
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to  aoob  creditors  as  shall,  within  oinaty  days,  release  their  claims  agaiDst 
the  debtor  by  becomiDg  parties  to  the  assignment,— which  contains  a  clause 
ofrelease,— if  the  assignment  also  contain  a  general  clause,  providiog  for 
the  division  of  all  the  property,  remaining  after  paying  the  claims  of  the 
preferred  creditors,  pro  rata  among  all  the  creditors. 

Nor  is  the  validity  of  such  assignment  affected,,  by  its  containing  a  clause 
providing  for  the  dnliyery  of  the  surplus  of  the  property  to  the  assignor, 
which  shall  remain  after  the  assignee  shall  have  fully  performed  the  trust 
created  by  the  assignment. 

And  such  an  instrument  imports  a  eonsideration,-*especially  where  a  nomi* 
nal  consideration  is  expressed,  and  the  assignee  executes  a  covenant  for 
the  faithful  performance  of  the  trust. 

Upon  the  execution  of  such  an  instrument,  the  relation  of  trustee  and  eutmi 
que  trust  is  at  once  created  between  the  assignee  and  the  creditors,  so  that 
the  assignor  cannot  revoke  the  instrument ',  and  the  creditors  cannot  hold 
the  assignee  as  trustee  under  the  statute  providing  for  the  trustee  process, 
when  it  does  not  appear  that  there  will  be  a  surplus  remaining  in  the 
hands  of  the  assignee,  after  paying  all  the  debts. 

By  the  statute  of  1843,— Acts  of  1643,  p.  7,— all  general  assignments,  there- 
after made  for  the  benefit  of  creditors,  are  declared  to  be,  as  against  such 
creditors,  null  and  void;  and  this  statute  prohibits,  at  least,  an  assignment 
of  a^^  the  property  of  an  insolvent  debtor,  for  the  benefit  of  all  his  creditors, 
even  though  they  are  to  enjoy  it  pro  rata  ;  while  it  allows  of  a  preference  to 
be  given  to  favorite  creditors,  to  the  exclusioikof  others,— and  especially, 
if  the  insolvent  excepts  from  the  assignment  a  remnant  of  his  property. 

BXVVXTT,  J. 

Tbustbe  Process.  The  trustee  disclosed,  in  substance,  as 
follows. 

On  the  eighth  day  of.  May,  1841,  the  principal  debtor,  Denison, 
for  the  consideration,  as  expressed,  of  one  dollar,  executed  to  the 
trustee,  Campbell,  an  assignment  of  all  his  property,  excepting  such 
as  was  exempt,  by  statute,  from  attachment,  in  trust,  to  be  converted 
into  money,  and  the  proceeds,  after  paying  the  costs  and  charges  of 
the  assignee,  to  be  disposed  of  for  the  purpose  of  paying  the  debts  of 
the  assignor,  in  the  order  and  under  the  restrictions  expressed  as 
follows; — '*  In  the  first  place,  that  he  shall  pay  to  David  Crawford 
*  a  certain  note  executed  by  said  Joseph,  and  Edward  Hall,  to  said 
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'  Crawford,  and  thereby  to  release  certain  property  which  has  been 
'  placed  in  the  hands  of  said  Hall  as  security  for  his  signing  said 
'  note  as  surety  for  said  Joseph  H.  Denison ;  then  upon  trust  to  pay 
'  Lorenzo  Field  a  certain  debt  due  to  him  from  said  Denison,  and 
'  to  secure  the  payment  of  which  said  Denison  has  delivered  to  said 
'Field  two  boxes  of  goods  and  articles  of  property ;  then  upon  trast 
'  to  pay  and  discharge,  so  far  as  the  same  will  go,  and  in  rateable 
'  proportions,  all  the  just  debts,  claims  and  demands  of  such  of  the 
'  creditors  of  the  said  Joseph  H.  Denison  as  shall,  within  ninety  days 

*  from  the  date  of  these  presents,  become  parties  thereto  by  signing 
'  and  executing  the  same ;  and,  after  the  said  payments  aforesaid,  to 
'  pay  the  other  creditors  of  the  said  Joseph  H.  Denison,  in  proportion 

*  to  the  amount  of  the  debts  and  liabilities  in  their  favor  against  the 
'  said  Denison ;  and  if,  lastly,  any  thing  shall  remain,  after  making 
Mhe  payments  aforesaid,  including  all  the  expenses,  costs  and 
'  charges  of  said  trusts,  to  pay  over  the  balance  to  the  said  Joseph 
'  H.  Denison." 

The  assignment  contained  a  clause  releasing  all  claims,  which 
those  creditors,  who  should  sign  it,  had  against  Denison,  and  also  ft 
covenant,  on  the  part  of  the  trustee,  for  the  faithful  execution  of 
the  trusts,  and  was  duly  executed  by  the  assignor  and  assignee,  but 
was  not  signed  by  any  one  of  the  creditors  of  the  assignor,  nor  was 
it  ever  assented  to  by  th^  creditors,  any  farther  thnn  the  Jaw  would 
imply  an  assent  from  the  facts  above  detailed.  The  assignee  took 
possession  of  the  property  assigned,  and,  at  the  time  his  disclosore 
was  made,  retained  it,  or  the  avails  of  it,  in  his  possession.  On  the 
20th  of  May,  1841,  the  writ  in  the  present  suit  was  served  upon  the 
assignee,  and  soon  after  several  of  the  other  creditors  commenced 
actions,  summoning  him  as  the  trustee  of  Denison;  Some  few  of 
the  other  creditors  had  notified  the  assignee  that  they  should  claim 
from  him  a  dividend  upon  their  claims  against  Denison.  The  as- 
signee was  not  a  creditor  of  Denison,  at  the  time  of  the  exeeutioQ 
of  the  assignment. 

The  county  court  adjudged  that  the  assignee  was  chargeable  ia 
this  suit,  as  the  trustee  of  Denison,  for  the  property  of  Denison  in 
his  hands,  to  the  same  extent  as  if  the  assignment  had  not  been 
made ;  to  which  decision  the  trustee  and  principal  debtor  excepted. 
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W>  C.  Brmdky  for  trustee. 

It  fs  confended  that  the  essignment,  in  this  «ii8e,  is  good,  as  the 
law  stood  al  the  ti«ie  of  its  execution.  The  admittitig  a  preferetiee 
11  net  olifeotioiKihle ;  Mer^yr,  Siasen,  18  Vt.  307;  Angel  27,  08; 
U.  6.  Dig.  t58,  %%  258,  346,  346 ;  nor  is  the  time  limited  nnrea- 
Bonable ;  AngeA  123.  Nor  wosfd  the  mere  requirement  of  «  re» 
lease  defeat  it;  Angel  103,  111,  etseq.  But,  in  such  cases,  if 
creditors  are  to  hare  no  benefit,  except  on  condition  of  a  release, 
their  assent  will  not  he  presumed ;  5  Mass.  207 ;  2  Binney  180  ;  6 
Cow.  271 .  But  an  offer  of  preference,  instead  of  pro  ratar  distri- 
bution, to  snch  creditors  as  choose  to  release,  does  not  ritiate,  nor 
is  it  a  condition  coercive  ^  Leniilhon  v.  Moffat^  1  Edw.  464;  Angel 
109.  Nor  need  the  creditors  sign  the  assignment ;  Angel  172 ; 
nor  manifest  their  accession  to  it;  1  Edw.  262;  for  their  assent  w 
presumed;  Angel  168,  178. 

A.  Keyts  for  plaintilb. 

The  assignment  contains  a  clause  of  discharge.  If  the  assign* 
ment  is  made  in  trust  for  the  benefit  of  preferred  creditors,  uncon- 
ditionally, the  law  presumes  their  assent ;  but  when  there  are  con- 
ditions in  the  assignment,  that  the  creditors  shall  release  their 
claims,  this  presumption  does  not  arise;  Hahey  7.  Whitney ,  4 
Mason  206 ;  Wheeler  v,  Sumner,  lb.  183 ;  Lippencoit  ?.  Barker, 
2  Binney  174;  and  where  there  are  no  preferences,  the  law  does 
not  presume  assent;  Wtdgery  r.  Haskell,  3  Mass.  144 ;  Siemens  ei 
ai.  V.  Bell,  6  lb.  339 ;  Russell  v.  Woodward,  10  Pick.  415 ;  Brew- 
tr  r.  Pitkin,  lllb.  298;  Battles  y.  Fobes,  21  lb.  289  ;  and  in  such 
case  the  attaching  creditor  is  allowed  to  hold  against  all  the  cred- 
itors, not  assenting  at  the  time  of  the  attachment. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  case  involves  the  legal  effect  of  the  assign^ 
ment  of  the  principal  debtor.  It  is  a  general  assignment  of  a// his 
estate  and  effects,  for  the  benefit  of  his  creditors,  with  the  exception 
of  some  few  articles  of  trifling  value,  and  which  the  law  exempts 
from  execution.  After  the  payment  of  all  charges  and  expenses, 
fttteuding  the  performance  of  the  trusti  and  the  payment  of  the  debts 
40 
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due  Crawford  and  Field,  the  trustee  is  to  pay,  in  rateable  propor- 
tions, the  debts  of  such  creditors  as  shall,  within  ninety  days,  make 
themselves  parties  to  the  assignment  by  signing  the  same,  and,  after 
the  full  payment  of  such  class  of  creditors,  the  trustee  is  required  to 
pay  the  other  creditors  pro  rata ;  and  the  assignment  reserves  the 
5urp/tf5,  if  any,  after  the  payment  of  all  the  debts,  to  the  use  of  the 
assignor.  It  also  contains  a  release  of  all  claims,  which  those 
creditors,  who  should  sign  it,  had  against  the  aissignor.  The  as- 
signment contains  covenants,  on  the  part  of  the  trustee^  for  a  faith- 
ful performance  of  the  trust,  and  he  made  himself  a  party  to  it,  by 
executing  the  same.  None  of  the  creditors  entitled  themselves  to  a 
preference  by  signing  the  instrument  and  discharging  their  debts, 
and  no  assent^of  any  of  the  creditors  is  found,  farther  than  what  the 
law  will  presume.  This  suit  was  commenced  the  20th  of  May, 
(12  days  after  the  assignment  was  executed  by  the  assignor  and 
trustee,)  and  the  disclosure  was  filed  the  following  April. 

Our  courts  have,  on  several  occasions,  and,  afflthink,  with  great 
propriety,  sustained  the  validity  of  general  assignments,  made,  bona 
Jide,  for  the  benefit  of  creditors ;  and  it  may  well  be  inquired,  why 
they  should  not  be  sustained  ?  In  Pickstock  v.  Lyster,  3  M.  dc  S. 
375,  Lord  Ellenborough  has  said,  '*  that  a  general  assignment  for 
the  benefit  of  creditors  is  to  be  referred  to  an  act  of  duty,  rather 
than  of  fraud,  when  none  is  proved.''  It  arises  out  of  the  discharge 
of  the  moral  duties  attached  to  the  assignor's  character,  as  debtor,  to 
make  the  fund  available  for  the  whole  body  of  his  creditors.  Bay- 
ley,  J«,  speaking  of  the  assignment  in  that  case,  says,  "  that,  so  far 
from  its  being  fraudukwi,  it  was  the  most  honest  act  the  party  could 
do."  It  is  difficult  to  conceive,  why  a  debtor,  feeling  that  he  has 
not  sufficient  property  to  satisfy  all  his  debts,  may  not,  through  an 
agent,  distribute  what  he  has  got  among  his  creditors. 

It  has  been  said,  that  general  assignments  operated  as  a  fraud 
upon  our  attachment  law.  But  is  such  an  opinion  well  founded  ? 
It  may  not  be  altogether  apparent,  what  is  precisely  -meant  by  this 
general  objection.  To  assume  that  they  are  a  fraud  upon  the  at- 
tachment law  is  to  assume  the  point  which  is  to  be  established.  A 
creditor  may  be  defeated,  or  delayed,  in  the  satisfaction  of  his  debt, 
either  by  ^  bona  Jide  sale,  or  by  a  preference  given  to^  another  cred- 
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itor.  The  common  law  fully  sastains  the  right  of  prefering  one 
credited  to  another.  The  right  arises  out  ofthat  absolute  ownership, 
which  every  man  has  in  that  which  is  his  own ;  and  it  is  no  fraud, 
that  property  is  disposed  of  by  an  insolrent,  with  the  intent  to  give 
a  preference,  unless  prohibited  by  some  bankrupt  law.  If  a  debtor 
may  prefer  one  creditor  to  another,  it  would  seem  fiomewhat  strange, 
that  he  should  not  be  allowed  to  prefer  off  to  ene.  If  it  be  honest 
to  convey  all  of  a  debtor's  property,  for  the  benefit  of  all  his  credi- 
tors, if  it  be  a  moral  and  a  just  discharge  of  duty,  then  it  would 
seem  to  be  a  poor  objection,  that,  by  such  means,  one  creditor  may 
be  defeated  of  his  process  to  levy  his  whole  debt.  It  should  be  re- 
membered, that,  by  the  opposite  course,  other  creditors  might  lose 
their  wholt  debts.  The  attachment  law,  it  is  true,  allows  a  prefer- 
ence to  be  created  in  intitum.  But  the  legal  title  to  the  property 
passes,  by  the  assignment,  to  the  trustee ;  and  ho  attachment  can 
be  made,  which  can  avail  the  party,  unless,  at  the  time  it  is  made, 
the  property  belonged  to  the  debtor. 

By  the  statute  passed  in  1843,  it  was  enacted,  that  all  general 
assignments,  thereafter  made  for  the  benefit  of  creditors,  should,  as 
to  such  creditors,  be  nuU  imd  void.  What  assignments  shall  be  con- 
sidered as  general,  and  coming  within  the  purview  of  the  law,  re- 
mains to  be  settled  by  judicial  determination.  I  take  it,  the  statute 
at  least  prohibits  an  assignment  of  aU  the  property  of  an  insolvent 
debtor  to  a  trustee,  for  the  benefit  of  ail  his  creditors,  even  though 
they  are  to  enjoy  it  pro  rata ;  while  it  allows  a  preference  to  be  given 
to  favorite  creditors,  to  the  exclusion  of  others,  and  especially,  if  the 
insolvent  excepts  from  the  assignment  a  remnant  of  his  property. 
Thus  equaUty  among  creditors  is  discountenanced,  in  disregard  of 
the  long  established  maxim,  that  *'  equality  is  equity." 

It  seems  to  me,  that  general  assignments,  for  the  benefit  of  all 
the  creditors,  are  the  class  entitled  to  favor,  if  any.  If  made  bona 
fide,  and  their  object  carried  out  in  good  faith,  they  are  well  calcula- 
ted to  promote  the  interest  of  all  concerned,  and  have  almost  uni- 
formly received  the  approbation  of  the  most  enlightened  jurists. 
The  property  should  be  sacredly  applied  to  the  payment  of  the  debts,  - 
and  the  trustee  should  be  held  to  a  faithful  performance  of  his  trust. 
If  creditors  suffer  from  the  selection  of  irresponsible,  or  unfaithful,- 
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trustees^  it  would  aeenv  that  vbe  evils  resulting  from  micb  a  soaree 
might  be  guarded  against,  by  requiring  them  to  gife  seeurfly  ^ 
tlie  performance  of  the  trust,  and  also  to  file  inventories  of  the  prop- 
erty assigned  in  some  proper  office  \  and  if  the  tro8tee»  are  not  al- 
ready sufficiendy,  at  all  times^  under  the  control  of  ehanoery,  the . 
powers  of  that  court  over  them  might  be  enlarged, 

If>  then,  general  assignments  to  a  trustee,  for  the  benefit  of  ered^ 
itorsy  are  tO' be siifitained,  as  this  court hasmore  than  once  decided^ 
the  enquiry  arises,  is>  there  any  thing  in  this  case,  which  should  in- 
validate the  present  assignment  % 

.  No  objection  can  be  made  to*  it  for  a  want  of  oonsideratioB« 
The  debts  due  the  creditors  constitute  a  consideration  of  the  high- 
est kind.  Besides,  a  nominal  coosideratioD  is  specified  in  the  deed 
of  assignment ;  and  there  is  a  direct  covenant  upon  the  part  of  the 
trustee  for  a  faithful  performance  of  the  trust.  Wilt  v.  FranlUm^ 
1  Binney  517.  Marhury  v.  Brooks^  7  Wheaton  556.  Brocks  t. 
Marhury,  11  Wheaton  78.  • 

We  think  there  is  no  such  stipulation  fov  a  release  of  debts  by 
the  creditors,  as  should  invalidate  this  assignmenU  The  law  seeme 
to  be  quite  well  seuled,  that  a  debtor  may  indirectly  exert  an  influ- 
ence over  the  creditors,  through  hope  and  fear,  by  the  insertion  of 
a  provision  in  the  assignment,  that  they  shall  only  be  entitled  to 
their  order  of  preference  upon  their  executing  a  release  of  their 
debts  withia  a  reasonable  time.  In  this  assignment  a  release  is 
contained  for  such  creditors,  as  shall,  within  ninety  days,  become 
parties  to  it  No  claim  is  made,  that  the  time  is  unreasonable. 
Those  who  do  not  release  their  debts  are  not  excluded  from  all 
benefit  under  the  assignment,  but  only  firom  a  preferencek  Ae  no 
creditors  complied  with  the  condition,  upon  which  they  were  to  be 
prrferred^  the  effect  is,  thai  the  property  must  be  distributed  pro 
rata  among  all  the  creditors,  with  the  excepticm  of  the  two  who 
were  preferred  without  ccmdition.  The  release  was  not  a  condi« 
tion^  upon  which  the  property  ^as  to  vest  in  the  trustee,  but  only 
affected  the  rate  of  distribution.  If  any  of  the  creditors  had  cheeea 
to  have  gained  a  preference  upon  the  terms  prescribed,  their  act 
should  not  be  imputed  to  a  coercive  necessity,  to  prevent  an  e»cla>- 
sieo  of  all  benefit  from  the  assigmeni,  or  even  of  being  postpoMd  to 
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aU  other  ereditorti  This  mast  be  regarded  as  a  Hiode  of  creatiof  a 
frefemue  among  creditors,  and  the  act  of  reAeaaing  the  debts  tw^ 
uniary  on  the  part  of  the  cfeditors,  and  therefore  not  objectionable 
See  Ltj^maH  r.  Bitrker,  3  fiinncj  174 ;  e^tevtr  r.  Clark,  7  S.  dD 
R.  510;  King  t.  WtHsorn,  2  Price  Exch.  Rep.  6;  Hulsey  t.  WkiU 
Mjr,  4  Maeon  906;  DeCaiirs  v.  Le  JR«jr  De  ammmft,  2  Paige 
449;  BrasUar  v.  WeU  H  al,  1  Peters  614;  Amutrong  v. 
^B^«,  1  £dw.  Ch.  Rep;  81 ;  and  LaUOh^  v.  MiqfM,  lb.  464. 

Some  of  ibe  oases  hare  gone  the  Tength  of  holding,  that,  if  the 
erediiors  were  excluded  all  benefit  under  tlm  assignment,  unfessi 
within  a  giren  time,  they  execoted  releases,^  still  the  assignment  was 
BOi  Toid.  It  is  not  necessary  to  inquire  whether  we  should  be  wil* 
laog  to  go  that  length.  It  is  sufficieal  to  say,  thai  this  assignmcDt 
does  not  coatain  such  a  provision,  aa  to  reader  it  oppressive  opoor 
creditors  and  fraadulest. 

It  is  said  that  the  trustee  process  should  prerail  over  the  assign^* 
menft,  from  the  want  of  assent  to  it  by  the  creditors,  prior  to  the 
serrice  of  the  writ.  By  the  eomnoo  law,  in  the  creation  of  trusts 
by  deed,  it  is  not  necessary  that  the  ^es^at  que  trust  sbcvld  be  a 
party  to  the  deed,  or  assent  to  it,  aod  valid  trusts  have  frequetitlj 
bee*  created  in  favor  of  person  »ot  in  esse  at  the  time.  Ordina* 
rily,  all  that »  reqttisite  is,  a  person  competent  to  create  the  trust, 
and  an  asngnee,  cosspetent  to  take  ifae  legal  title.  I  am  awave 
that  it  has  been  held  in  Massachusetts,  and  I  believe  in  Maine,  that 
the  assent  of  creditors  to  be  benefitted  by  the  attachment  was  essen- 
tial to  its  validity,  so  as  to  exclude  an  iotervening  attachmeM  by  a 
creditor  not  a  party  to  the  assignment.  But,  I  think,  to  hold  a  dt 
rect  and  express  assent  necessary  is  a  departure  from  weH  estab-* 
lished  principles.  The  legal  estate  immediately  passes  to,  and 
vests  in,  the  trustee;  and  a  court  of  equity  will  compel  an  execii* 
tson  of  the  trust  for  the  benefit  of  creditors,  though  not  at  the  time 
parties  to,  or  assenting  to,  the  assignment.  NieoU  v.  Mumford,  4 
Johns.  Ch.  Rep.  589.  Brwks  v.  Marbury,  1 1  Wheaton  07.  Chay 
V.  Hia,  le  S.  6l  R.  486.  Hakey  t,  Whitney,  4  Mason  206. 
Cunningham  v.  JWsAom,  1  Edw.  Cb.  Rep.  262.  8.  C,  II  Wefid. 
240.  Rob.  on  Fraud.  Conv.  429,  434. 

The  relation  of  trustee  and  cestui  que  trust  is  at  once  created  be- 
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tween  the  assignee  and  the  creditors,  so  that  the  assignor  cannot 
revoke  the  instrument.  See  EUison  t.  ElUsan,  6  Vesey  666,  and 
Bunn  r.  Winihrop,  1  Johns.  Ch.  Rep.  329.  The  assent  of  the 
creditors,  especially  where  the  assignment  is  to  the  trustee  for  the 
benefit  of  all  the  creditors,  without  the  annexation  of  any  condition, 
will  be  inferred,  as  a  presumption  of  law,  unless  the  contrary  ap- 
pears. The  common  principle  is,  that  a  grantee  is  presumed  to 
assent  to  a  conveyance,  which  is  for  his  benefit,  and  the  same  prin* 
ciple  well  applies  to  the  cestui  que  trust.  It  must  be  for  the  benefit 
of  the  creditors  to  receive  all  the  effects,  which  the  debtor  has,  in 
the  liquidation  of  their  debts.  WiU  v.  IVankUn,  1  Binney  518. 
Hahey  v.  Whitney,  4  Mason  215.  If  the  creditors  are  to  have  the 
benefit  of  the  assignment,  only  upon  the  condition  that  they  dis- 
charge their  debts,  their  assent  might  not  be  presumed.  In  such 
case,  it  would  involve  a  question  of  discretion,  in  regard  to  which 
there  might  be  a  difference  of  opinion.  In  the  present  case  the 
want  of  an  express  assent  can  only  affect  the  right  to  a  preference, 
and,  it  being  for  the  benefit  of  all  the  creditors  to  take  pro  rata 
shares  under  the  latter  clause  of  the  assignment,  their  assent  to 
such  a  distribution  may  well  be  presumed.  With  the  exception  of 
the  two  creditors  named,  who  had  security  for  their  debts  prior  to 
the  assignment,  the  eflbct  is  to  make  a  pro  rata  disposition  of  all 
the  property  of  the  insdvent  among  all  his  creditors,  and  it  is  an 
ancient  maxim  of  the  law,  that  equaKty  is  equity. 

As  this  is  a  general  assignment  for  the  benefit  of  all  the  credit- 
ors, there  can  be  no  objection  to  the  reservation  of  the  surplus  to 
the  assignor,  after  all  his  debts  are  paid.  The  surplus  would,  by 
implication  of  law,  without  any  express  reservation,  result  to  him. 
If  the  reservation  to  the  assignor  could  injure  any  of  the  creditors^ 
it  might  merit  a  different  consideration. 

No  claim  is  made  to  charge  this  trustee  upon  the  ground  of  a 
surplus,  after  the  payment  of  the  debts,  still  remaining  in  his  hands. 

The  result  is,  the  judgment  of  the  county  court  is  reversed,  and 
the  trustee  is  discharged,  with  his  costs ;  and  the  judgment  agunst 
the  principal  debtor  is  affirmed,  without  costs  in  this  court. 
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Churchill  d&  Bailsy  v.  Asa  Botden,  Administrator  of  Jamks 

MiNOT. 

When  an  ancillary  administration  is  granted  in  this  state  upon  the  estate  of 
one  who  was  a  resident  of  another  state,  creditors  residing  in  such  other 
state  are  not  entitled  to  have  their  claims  allowed  by  the  commissionera 
appointed  here. 

If  the  ihndfl  found  here  are  more  than  sufficient  to  pay  the  creditors  residtaf 
here,  the  court  will  not  ordinarily  make  any  decree  of  distribution  among 
heirs,  or  legatees,  but  will  remit  the  balance  to  the  principal  administra- 
tion ;-^but  this  is  a  matter  resting  in  their  discretion.    Rbofibld,  J. 

If  the  estate  is  solvent,  the  resident  creditors  will  be  entitled  to  full  payment 
'of  their  claims  here;  but  ifinsoWent,  then  the  preyailing  practice  is  to  pay 
the  resident  creditors  pro  rote,  taking  into  the  account  all  the  creditors  and 
the  whoje  estate,  so  iar  as  can  be  ascertained.    P§r  Is. 

*  But  in  the  state  where  the  principal  administration  is,  the  entire  mass  of  the 
creditors  are  entitled  to  have  their  claims  allowed,  and  to  share  ratably  in 
the  assets,  until  fhlly  paid.    Per  Is. 

Defects  in  form,  merely,  in  a  plea  will  not  be  reached  by  general  demurrer.i 

Appbal  from  the  decision  of  commissioners,  disallowing  the 
plaintifis'  daim  upon  the  estate  of  James  Minot,  deceased. 

The  plaintiffs  declared  upon  a  promissory  .note,  executed  by  the 
deceased  in  the  State  of  New  York.  To  this  declaration  the  de- 
fendant pleaded  that  the  plaintiffs  ought  not  to  have  and  maintain 
their  action  ''against  the  estate  of  the  said  James  Minot,  deceased, 
in  this  State,"  because  they  alleged,  "  that  the  said  James  Minot,  at 
'  the  time  of  the  making  of  the  contract  in  the  plaintiffs'  declaration 
'  mentioned,  and  until  his  decease^  resided  and  had  his  domicil  at 
'Pomfret,  in  the  county  of  Chautauque,  and  State  of  New  York, 

*  during  all  which  time,  and  hitherto,  the  plaintiffs  have  resided  in 
'  the  city,  county  and  state  of  New  York ;  and  that,  immediately 

*  after  the  decease  of  the  said  James  Minot,  to  wit,  on  the  tenth  day 
'  of  NoTember,  1842,  administration  was  duly  granted  in  said  State 
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'  of  New  York  to  one  W.  S.  Hackley,  to  administer  said  estate, 
'  who  thereupon  accepted  said  trust,  and  ever  since  hath  adminis- 
'  tered  the  same."  To  this  plea  the  plainttfTs  demurred  generally. 
The  county  court  rendered  judgment  in  favor  of  the  defendant ; 
to  which  decision  the  plaintiffs  excepted. 

W,  C  Bradley  for  plaintiffs. 

The  plea  of  the  administrator  is  considered  bad  in  substanae. 
1.  It  does  not  set  forth  by  what  authority  any  other  administration 
was  granted.  %  Nor  sufficiently  describe  where  the  other  admin* 
istrator  is  to  be  sought  for.  3.  It  avers  that  administration  was 
granted  in  New  York  of  *'  said  estate,"  when  no  other  but  "  estate 
in  this  jurisdiction"  had  been  previously  mentioned, — which  makes 
«  void  administration.  4.  The  domicil  of  the  deceased  is  not  d»- 
rectly  alleged  to  have  been  without  this  state.  5.  It  is  not  alleged 
whether  there  is  any  estate  without  this  jurisdiction.  6.  The  fad 
that  the  contract  was  made  and  the  creditor  resided  in  another  state 
ought  not  to  be  sufficient  to  bar  the  .plaintiffs'  claim.  The  statute 
expressly  says  that  the  commissioners  are  to  be  appointed  "  to  re- 
ceive, examine  and  adjust  all  cUims  and  demands  of  all  persons 
against  the  deceased."  Rev.  St.  p.  277,  §  1.  It  is  true,  that,  after 
the  assets  are  collected  and  the  debts  ascertained,  the  administrator 
is  to  pay  the  creditors  in  a  certain  order,  if  there  is  not  sufficient  to 
pay  the  whole ;  Rev.  St.  p.  282,  §§  31-4^ ;  and  that  the  probate 
court  may  make  decree  for  the  payment  ''  among  the  creditors,  as 
the  circumstances  of  the  case  shall  require."  But  this,  so  far  from 
contravening  the  former  provision,  evidently  supposes  that  the  di»» 
crimination  is  not  to  be  made  until  the  decree  of  distribution,  when 
the  circumstances  can  all  be  taken  into  consideration. 

It  is  no  objection  to  this  view  that  the  statute, — page  274,  sect. 
30^ — provides  that,  when  debts  against  the  deceased  person  in  this 
State  do  not  require  a  sale  of  real  or  personal  property,  it  may  be 
sold  to  pay  debts  and  legacies  in  another  State,  because  such  a 
provision  would  be  necessary  in  the  counter  case,  where  the  pro^ 
erty,  and  not  the  debts,  was  in  this  jurisdiction  ;  and,  furthermore, 
real  estate  is  not,  at  common  law,  assets,  nor  governed  by  the  h% 
domicilii  (2  Kent,  Lect  37)  until  made  so  by  the  statute. 
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TMi  tmm  is  corroborated  by  the  phrwedogy,  which,  if  the  legis- 
Utare  intendel  to  ;ive  a  preference  to  iu  own  citizens,  would  have 
been  bd  shaped  as  to  havo  f  iveo  that  preference,  after  the  payment 
of  an  debCa,  in  the  paymeMt  to  them  of  legacies,  and  not  of  debts 
only, — sttch  being  the  doctrine  where  the  rule  of  preference  pre- 
faik.    ir<s«9  ?.  JKieionb,  I  Masoo  881. 

The  case  o{BmU  w.  Ik^,  Adm'r,  7  Vt.  170,  presented  a  differ- 
tut  pointy— vis,  vhatber  a  creditor,  barred  firom  claiming  in  the 
ftntm  dmmieUU  in  which  he  resided,  might  afterwards  claim  in  an- 
oAer  jarisdscftion,  where  property  of  the  deceased  was  situated  ;— 
here  tin  qweetaoi  is,  can  be  claim  there  at  all? 

A.  Kitfes  fer  defaodaBt 

The  aBdHary  idmittistratiasi  is  auicte  subservient  to  tbe  rights  of 
oredBlon  withki  Am  oowrtry ;  and  the  balance  may  be  transmitted 
to  tbe  pnncipal  administration.  Vdugkn  v.  Barrett,  5  Vt.  3S3. 
Eames'  Adm'r  v.  CVs  of  Eatnts^  4  Vt  256.  Porter's  Heirs  v. 
ibydoek,  6  Vt  S74    Bunt  v.  Fay,  Adm'r,  7  Vt  170,  183. 

The  opinion  of  the  court  was  delivered  by 

Ra»FiEL9«  h  The  only  question  here  is,  whether  the  creditors 
of  aaeataie,  when  the  principal  administration  is  ont  of  this  State, 
■id  an  ateiniBtralson  of  estate  within  this  State  has  been  granted 
here,  are  all  alike  entitled  to  have  their  demands  allowed  by  the 
oommassioners  appointed  here ;  or  whether  the  commission  extends 
only  to  resident  creditors.  We  think  it  may  be  considered  well 
settled,  sa  this  State,  that  it  is  only  the  latter  class  of  creditors,  who 
are  entilied  to  havte  tlieir  daims  allowed  here.  This  subject  has 
been  fuUy  oonsidca'ed  by  this  court,  and  their  views  were  expressed 
and  reported  many  years  since.  Vaughn  v.  Barrett,  5  Vt  33S. 
MmM  V,  1%,  Adm'r,  7  Vt  170.  Poriet^s  Heirs  v.  Heydoek,  6 
Vt.874. 

I  am  awere,  that,  upon  general  principles  of  moral  equity,  there 
may  be  much  said  against  this  rule  of  allowance.  But  tbe  law 
seema  to  he  so  setded  in  most  of  those  countries  where  the  common 
lew  of  England  prevails,  and  in  many  others.  It  has  never  been 
fesBtiooed  that  the  oeert  of  probate,  where  the  ancillary  adminis* 
41 
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tration  is,  will  take  no  notice  of  foreign  creditors,  and  not  usaally 
of  foreign  legatees,  or  distributees.  Dawes  t.  Head^  3  Pick.  128. 
Davis  V.  Estey,  8  Pick.  475.  Mothland  v.  Wtsemany  3  Penn.  R. 
185.  mUer's  Estate,  3  Rawle  312.  Story's  Conf.  of  Laws  334, 
336-7.    2  Kent  434  and  note. 

Some  question  has  been  made,  whether  resident  creditors  shall 
be  fully  paid,  if  the  funds  here  are  sufficient,  although  not  sufficient 
in  all  to  pay  all  the  creditors.  It  has  also  been  questioned,  how  far 
the  courts  of  the  subsidiary  administration  will  proceed  to  distribute 
the  funds  found  there  among  the  heirs,  or  legatees.  The  prevailing 
practice  upon  this  latter  point  is,  I  apprehend,  as  above  stated,  not 
to  decree  any  such  distribution,  but  to  remit  the  funds  to  the  prin- 
cipal administration.  But  it  is  admitted  that,  even  here,  there  is  a 
discretion  in  the  courts  where  the  funds  are  found ;  and,  if  they  do 
remit  them,  it  is  merely  from  courtesy.  Porter* s  Heirs  v.  Heydock^ 
6  Vt.  374.  Richards  v.  Dutch,  8  Mass.  506.  Daioes  v.  Boykston^ 
d  lb.  337.    Stevens  v.  Gayhrd,  11  lb.  257. 

In  regard  to  the  payment  of  resident  creditors,  the  general  prac- 
tice seems  to  be  to  pay  them  fully,  when  the  estate  is  upon  the 
whole  clearly  solvent, — ^but  if  insolvent,  to  pay  them  pro  rata,  taking . 
all  the  creditors  and  all  the  estate,  so  far  as  can  be  ascertained,  into 
the  account ; — although  this  latter  qualification  of  the  rule  first  stated, 
of  pacing  aU  resident  creditors,  is  by  no  means  uniform.  Each 
separate  administration  is  foreign  to  all  the  others,  and  absolutely 
independent  of  all  of  them,  and  may  do  as  it  will.  But  in  the  prin- 
cipal administration  the  entire  mass  of  the  creditors  are  entitled  to 
have  their  claims  allowed,  and  to  share  ratably  in  the  assets,  until 
fully  paid.  And  the  more  equitable  course,  because  the  more  equal, 
would  be  to  have  the  funds  found  in  other  States  there  collected, 
and  remitted  to  the  principal  administration.  And  this  would  be 
done,  were  it  not  for  the  possibility  that  all  the  creditors  might  not 
then  be  treated  alike ; — so,  to  "  trammel  up  consequences,"  we 
choose  to  pay  our  creditors  first,— generally  to  the  extent  of  their 
ratable  proportion  at  least. 

This  is  the  settled  law ;  and  it  is  only  for  this  purpose  that  any 
commission  is  here  issued  in  the  case  of  a  subsidiary  administration. 
It  does  not  seem  much  like  courtesy,  or  confidence  in  others,  and 


FEBRUARY  TERM,  1845.  838 

Fisher,  Ex'r,  v,  Kimball  at  al. 

saTors  not  a  little  of  the  times,  when  a  foreigner  and  a  barhiofian 
were  the  same,  and  ^  foreigner  and  an  enemy  were  expressed  by  the 
same  ward^ — ho$tis.  Bot  the  law  is  so  settled, — "  Ua  lex  sertpta 
est" — and,  under  the  modifications  above  stated,  which  it  is  not  to 
bepresamed  the  probate  court  will  disregard,  there  seems  little  dan- 
ger of  injustice  in  the  final  resuit.  And  should  the  probate  court 
finally  make  an  improper  decree,  those  injured  have  their  remedy 
by  appeal. 

The  other  defects  are  considered  merely  formal,  and  not  reached 
by  general  demurrer. 

Judgment  afiirmed. 


Daniel  Fisher,  Executor  of  Hannah  Holland,  v.   Pardon  T. 
Kimball  and  Others,  Appellants. 

A  married  woman  may  diBpose  of  her  estate  by  will,  by  ,the  consent  of  her 
husband,  given  in  writing  under  his  band  and  seal  during  the  coverture. 

And  quterey  whether,  in  this  State,  any  contract,  or  consent,  by  the  husband 
is  necessary,  in  order  to  reader  such  will  valid.    Rsdfixld,  J. 

This  was  an  appeal  from  a  decree  of  the  court  of  probate,  ap- 
pforing  the  will  of  Hannah  Holland,  deceased.  The  several  pleas 
of  the  appellants  were,  first,  that  the  testatrix  never  executed  the 
will  offered  for  probate, — secondly,  that,  at  the  time  of  the  supposed 
execution  of  the  will,  the  testatrix  was  nbt  of  sound  mind, — ^third- 
ly, that  the  will  was  obtained  by  the  fraudulent  and  unfair  practi- 
ees  of  the  executor, — and  fourthly,  that  the  testatrix,  at  the  time  of 
the  supposed  execution  of  the  will,  and  from  thence  until  the  time 
of  her  decease,  was  under  coverture  of  one  Abraham  Holland,  her 
hosband,  who  was  still  living.  On  the  three  first  pleas  issue  Vas 
joined ;  and  to  the  fourth  plea  the  executor  replied  that  the  will 
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was  execoted  bj  the  testatrix  with  the  Ucenae  and  ooosetift  oChei 
husband,  the  said  Abraham  Holland,  giVeo  to  her  in  vritinf  iwder 
his  hand,  before  and  at  the  time  of  the  execution  of  the  wili  On 
this  replication  issue  was  joined.     Trial  by  jurj. 

Oil  trial  the  executor  ofiered  in  evidence  the  will  in  qnesiioei 
which  commenced  with  a  recital  that  the  testatrix  wa0  the  wife  of 
the  said  Abraham  Holland,  and  had  the  right  to  make  her  last  will 
and  testament,  by  the  Jaw  of  the  land,  by  a  legal  contract  between 
the  said  Abraham  Holland  and  herself  preTiooa  to  the  marrii^y 
and  by  his  express  consent  since  and  at  all  ttmefl  during  the  m«^ 
riage,  and  which  purported  to  convey  personal  estate  only ;  to  the 
admission  of  which,  in  evidence,  the  appellants  objected  ;  but,  the 
execution  being  duly  proved  by  the  attesling  witnesses,  it  was  ad- 
mitted by  the  court.    This  instrument  bore  date  March  6,  1839. 

The  executor  then  offered  testimony  tending  to  show  that  said 
instrument  was  executed  under  a  license,  given  by  the  husband  for 
that  purpose,  and  that  he  was  competent  to  execute  the  same ; 
and,  in  support  thereof,  offered  three  several  papers,  which  were 
proved  to  have  been  signed  by  the  persons  whose  names  were  ap- 
pended thereto.  The  first  was  an  agreement,  under  seal,  executed 
'  by  Abraham  Holland  and  his  wife,  aAer  their  marriage,  bearing 
date  September  24,  1824,  which  recited  an  agreement  made  be- 
tween them  previous  to  their  marriage,  and  in  consideration  of  the 
same,  that  all  the  property  of  each  should  continue  to  belong  separ- 
ately to  each  in  the  same  manner  as  if  the  marriage  should  never 
occur ;  and  which,  in  furtherance  of  the  said  prior  agreement,  ex- 
pressly provided,  among  other  things,  that  the  said  Hanaah  should 
'*  keep  and  retain  to  her  sole  and  separate  use  and  benefit,  and  her 
heirs,  all  the  goods,  notes  of  band,  rights,  credits  and  petsottal  prop* 
erty,  which  belonged  to  her  at  and  before  her  marriage  wifth  tho 
said  Abraham ;''  and  that  she  might  **  at  any  time  uee  said  preperlji 
as  she  might  think  proper,  and  dispose  of  the  same  is  wkole,  or  in 
part,  by  gift,  sale,  will,  or  in  whatever  manner  she  mighd  ftbink 
proper ;"  and  which,  after  reciting  that  Danid  Fiahev  then  had 
charge  of  the  property  of  the  said  Hanaah,  contained  this  dauee,— 
''It  is  hereby  understood  that  the  said  Daniel  is  appointed  die  true* 
tee  for  the  said  Hannah,  to  take  the  chai^  and  directioii"  of  her 
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•ti4  proparty,  ukI  to  maoage  and  acoocmt  fir  tke  aame  aeeotd* 
ing  Id  eertam  apaeified  prot iskma. 

Tha  aeeond  paper  offered  in  eridesce  by  tbe  executor  was  signed 
by  Abraham  Holland,  not  under  seal,  and  bere  date  August  4, 1688, 
Md  parported  to  be  an  expression  of  bis  ^  free  and  full  consent " 
tbat  the  said  Hannah  might  *t  make  and  ezeeute  her  last  will  and 
testament,  giving  and  beqneathit^  to  whom  she  plesnea  all  her 
\  and  fwoperty  of  every  description."  The  other  paper  offered 
\  of  Uke  tenor,  and  executed  by  Abraham  Hdland  in  like  man* 
ner,  and  bore  the  same  date  with  the  will  offered  for  probate,-— 
March  6,  1839.  All  which  papass  were  obfected  to  by  tbe  appel- 
lants, but  admitted  by  tbe  court. 

The  appellants  then  gave  evidence  tending  to  prove  that  the  said 
Hannah  and  Abraham,  by  reason  of  age,  &o«,  were  incapaUe  of 
making  a  will,  and  that  tbe  said  Abraham  was  also  incapable  of 
giving  his  consent  to  the  same,  or  of  understanding  the  nature  of 
the  instrument  which  he  executed. 

The  executor  then  offered  in  evidence  a  writing,  sigoU  by  Abra* 
bam  Holland,  dated  January  ^,  1843,  purporting  to  express  the 
consent  of  the  said  Abraham  to  the  probate  of  the  will  offered ;  and 
also  a  former  will,  made  by  the  deceased,  dated  Aug.  7,  1888,  as 
evidence  tending  to  show  that  the  dispositions  and  intentions  of  the 
sttd  Hannah  were,  at  tlie  time  of  making  the  same,  essentially  sion 
ilarto  those  expressed  in  her  said  last  urtU;  both  which  papers 
were  objected  to  by  the  appellimtB,  but  admitted  by  the  court. 

Testimony  was  farther  offered  by  the  executor,  tending  to  prove 
that  the  husband  had  said,  previous  to  the  making  of  the  will  ot 
ioed,  that,  by  an  agreement  made  between  him  and  his  wife,  pre* 
rions  to  their  marriage,  he  was  to  have  none  of  his  wife's  property, 
and  she  was  to  have  none  of  his, — ^that  he  had  no  care  or  concern 
about  the  property,^— that  she  might  dispose  of  the  6ame,-^and  that 
what  wan  her  will  was  his  will;  all  which  was  objected  to  by  the 
appellants,  but  admitted  by  the  oonrt. 

The  court  charged  the  jury,  among  other  things,  that,  in  order 
to  find  the  issues  in  favor  of  the  executor,  they  must  \^  convinced 
fnm  the  testimony  that  the  said  Hannah,  at  the  time  ^e  execoled 
tfe  will  in  March,.  163&y  was  of  sound  and  diiposing  mind  and 
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memory,  capable  of  anderstanding  the  business  she.  was  iibout  to 
do,  and  of  forming  the  intention  of  disposing  of  her  property  by 
will ;  that  they  must  also  be  convinced  that  the  said  Abraham,  at 
the  time  he  executed  the  license  in  March,  1699,  was  capable  of 
giving  his  consent  to  the  making  of  the  will,  and  understood  the 
nature  of  the  inurnment  he  then  executed,  and  did  give  his  consent 
to  the  said  Hannah's  making  the  will  in  question ;  and,  fEurther, 
that  they  must  be  convinced  that  no  fraudulent  or  improper  practices 
were  exercised  over  either  the  said  Hannah,  or  the  said  Abraham, 
by  the  executor. 

The  jury  returned  a  rerdict  in  faror  of  the  executor  on  all  the 
issues  joined.    Exceptions  by  appellants. 

W,  C  BradUy  for  appellants. 

The  first  question  presented  is,  whether  a  feme  covert  can  make 
any  will.  She  clearly  could  not,  of  real  estate,  whether  with  or 
without  the  consent  of  her  husband.  Blade's  St.  336,  ^16.  Pow. 
on  Dev.  94.  1  Mod.  211.  Osgood  v.  Breed,  12  Mass.  525. 
Marston  v.  Norton,  5  N.  H.  R^.  206.  Picquet  ▼.  Swan,  4  Ma- 
son 443.  Bracton,  lib.  2,  cap.  26,  fol.  60.  Fleta,  lib.  3,  cap.  3, 
p.  17^,  §  12.    Moore,  page  339,  case  459. 

If  the  court  shall  be  of  (pinion  that  she  might  have  made  a  will 
with  the  consent  of  her  husband,  being,  after  all,  a  gift, — See  au- 
thorities ut  sup,, — the  question  arises,  whether,  as  by  our  statutes 
personal  property  is  made  distributable  as  by  descent,  and  must  be 
disposed  of  with  the  same  solemnities  as  real  estate,  a  change  in 
the  common  law  has  not  been  produced  in  that  particular ;  and  also 
whether,  in  this  case,  such  consent  was  properly  given ;  and  wheth- 
er the  point  was  regularly  presented  to  the  jury.  It  is  now  evident, 
from  the  whole  case,  that  whatever  consent  was  giren  had  refer- 
ence to  an  agreement  reduced  to  writing  after  the  marriage,  and 
that  the  will  was  executed  with  a  riew  to  that  agreement ;  for  the 
husband  always  expressed  himself  as  having  parted  with  all  con- 
trol over  the  property  brought  by  the  wife,  and  the  testatrix  refers 
to  a  contract  exbting  long  before  the  execution  of  the  will.  If  this 
contract  is  Toid,  it  is  apparent  that  the  parties  acted  under  mistaken 
impressions  as  to  their  rights,  and  so  that  no  fair  consent  was  given. 
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Tbe  Goatf  acly  a»  ahowii  by  tbe  ezecatory  is  that  of  Sept  34, 1834. 
Now  no  law  is  clearer,  than  that  married  persons  cannot  covenant 
with  each  olber  without  the  intervention  of  a  trustee ;  and  Daniel 
Fisher  is  no  partj  to  that  instrument.  If  it  be  said  that  that  is  a 
mere  expression  of  consent,  it  appears  otherwise;  for  it  carries 
within  it  a  consideration  which  is  totally  void ; — for,  as  a  release  of 
the  wife's  right  to  the  husband's  personal  property,  it  amounts  to 
nothing ;  and,  as  a  release  of  dower  in  his  estate,  it  would  be  nug- 
atory without  a  jointure.  And,  as  one  taking  by  execution  of  a 
power  takes  under  the  power,  in  the  same  manner  as  if  it  had  been 
incorporated  in  the  instrument, — Marlbore^  ▼.  Oodolphin,  2  Yes. 
78, — so,  if  tbe  power  fails,  the  instrument  made  under  it  fails  like- 
wise. 

If  it  be  said,  that,  notwithstanding  this  objection,  the  instrument, 
if  found  by  the  jury,  may  be  taken  as  a  declaration  of  a  trust,  anie 
nuptial,  or  otherwise,  in  Daniel  Fisher,  without  his  signature,  to 
hold  all  the  property  which  she  was  to  dispose  of,  and  as  consent 
by  the  husband  that  the  wife  might  make  a  disposition  and  appoint- 
meotof  thesame  by  will, — then  we  say  that  that  important  instrument 
ought  to  have  been  so  put  to  the  jury,  and  the  point  not  have  been 
left  to  rest  upon  the  mere  fairness  of  the  executicm  of  the  license  of 
March,  1839. 

It  is  also  objected  that  the  writing  of  Jan.  24,  1843,  and  the  will 
of  Aug.  7, 1838,  should  not  have  gone  to  the  jury. 

JS^Mfgg  and  Tyler  for  executor. 

1.  The  execution  of  the  will  being  proved,  the  will  itself  was 
properly  admitted  in  evidence  to  the  jury.  Reeve's  Dom.  Rel. 
141-2,144,149.  Cro.  Car.  219,  376.  2Yes.  75,  190.  1  Wend. 
111.  Hearh  v.  Greenbank,  3  Atk.  709.  2  lb.  69.  Jaques  v.  if. 
1^.  C5i.,  17  Johns.  548.    2  Kent  170.    3  Johns.  Ch.  R.  481. 

2.  The  agreement  dated  Sept  24,  1824,  and  signed  by  the  tes- 
tatrix and  her  husband,  and  the  paper  signed  by  Abraham  Holland, 
dated  Aug.  4,  1838,  and  the  paper  signed  by  him  dated  March  6, 
1839  were  properly  admitted  in  evidence,  as  they  tended  to  prove 
the  issue  taken  upon  the  plaintiff's  replication  to  the  fourth  plea. 

3w    The  paper  dated  Jan.  24, 1843,  executed  by  Holland,  giving 
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hia  conaent  to  the  probate  of  the  wiD,  waia  conreotlf  adnihfd ;  it 
was  a  ratification  of  the  will. 

4.  The  dedaratioDS  of  Abraham  Hdland,  aa  to  the  right  of  his 
wife  to  make  a  wiU  dlapoaing  of  her  property  by  reaaon  of  an  agree* 
ment  made  between  them  before  marriage,  were  proper  to  be  girstt 
ia  efidence,  aa  tending  to  ahow  that  he  waa  not  imposed  open^  hot 
had  uniformly  understood  it  in  conformity  with  the  written  licsnsss 
which  he  had  giren  at  varioaa  timea. 

The  opinion  of  the  court  was  delirered  by 

Reofibld,  J.  The  only  queatton,  properly  arising  in  this  case, 
is  in  regard  to  the  right  of  a  married  woman  to  dispose  of  her  sep* 
arate  peraonal  estate  by  will.  By  atatutei  in  thia  State,  the  right  to 
dispose  of  real  and  personal  estate  is  put  opon  the  same  ground, 
with  the  exception  of  ndncopatire  wills  of  personal  eatate  to  the 
ralue  of  two  hundred  dollars,  which  shall  be  reduced  to  writing  by 
some  witness  within  six  days  after  they  are  made,  and  preaeoted  for 
probate  within  aix  montha  after  the  death  of  the  teatator. 

In  England  married  women  are  expreasly  excepted  from  the  stat- 
ute of  wills.  They  cannot,  therefore,  dispose  of  their  real  estate, 
nor  of  their  personal  estate,  except  it  be  such  as  is  settled  to  their 
separate  use,  or  which  they  hold  in  the  right  of  another,  as  trustees 
merely.  But  it  seems  to  be  conceded  on  all  bands,  that,  even 
there,  a  married  woman  may  dispose  of  all  her  estate  by  will,  with 
the  express  consent  of  her  husband,  or  where,  by  marriage  settle- 
ment, the  husband  expressly  consents  that  ahe  ahall  hare  this  right 
3  Kent  1 70.    Reeve's  Dom.  Rel.  197  et  uq. 

As  our  statute  expressly  exct^s  from  the  right  of  making  wills 
persons  not  of  full  age  and  aound  mind,  it  is  aoppoaed  by  many  that 
it  must  include  married  women.  Judge  Reeve  aeema  to  take  this 
view  of  aimilar  atatutes ; — and,  if  it  were  neceasary,  t  think  very 
good  reaaona  might  be  urged  in  favor  of  that  view. 

No  farther  objection  is  raised  to  the  trial  below,  except  to  the 
form  of  putting  the  case  to  the  jury ;  and  we  do  not  perceive  that 
that  is  objectionable. 

Judgment 
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94mont  SvAvpoiip  «.  Gnun  Baljmv  and  qthsiis. 

[Iff     Ch  AH  C  KRT  .] 

TIm  pimftif a  9f  4ll9fRrUig  a  da^ rae  to  paaa  in  tiia  cooft  of  cbaacary  nUt  siUniio^ 
witk  a  Tiaw  tP  takipf  ai|  appaal,  00191900 ted  upon. 

iViiatM»Fia  avCaiaat  to  put  a  party  spoa  iaqiiiry  la  aoffiaienl  to  affeet  him 
mtk  nollfe  of  ^  tboae  iaata«  vluali  he  might  ba  preauiiiad  to  have  learBa4 
npoo  raaaonabla  lii(|uirj. 

Whaa  a  pamon  haa  a  mortgage  upon  land,  #nd  another  peKM>n  has  a  subse- 
quent mortgage,  if  the  second  mortgagee  stand  by  and  see  the  mortgagor 
induce  the  first  mortgagee  to  release  his  mortgage  and  take  the  assignment 
of  another  security,  which  he  supposes  to  be  next  to  his  own,  but  which  is 
in  fact  subsequent  to  the  second  mortgage,  sucb  subsequent  security  will  be 
preferred  to  the  second  mortgage. 

Appeal  from  the  coart  of  chancery.  It  appeared  that  the  caae  was 
not  heard  by  the  chancellor,  but  a  decree  passed  by  consent,  with  a 
view  to  bring  the  case  here.  This  court  (Redfield,  J.)  took  occa- 
sion to  say  that  such  a  practice,  if  it  became  general,  must  be  at- 
tended with  many  erils ;  that  the  court  were  not  then  prepared  to 
adopt  the  New  York  rule  inHantir^  and  affirm  all  such  decrees 
sub  sikntio ;  but  they  had  no  doubt  that  such  a  rule,  when  properly 
promalged,  might  be  judicious  and  necessary. 

The  court  remarked,  in-  delivering  the  final  decree,  and  remand* 
iDg  tbe  case  to  the  chancellor,  that  it  was  quite  impossible  that  this 
wurt  could,  in  the  short  time  allowed  them,  do  the  same  justice  to 
a  voliiminoue  ohaocery  case,  which  the  ehaneellor  could  have  done 
to  it,  had  it  been  submitted  to  him ;  and  that  a  hearing  before  him 
might  very  likely  have  obviated  all  desire  for  an  appeal, — and,  at 
all  events,  would  have  so  far  made  the  counsel  aware  of  the  import- 
ant points  in  tl^e  case,  as  very  much  to  have  abridged  the  labor  of 
this  court. 

The  ease  /depended  upon  the  proob  mainly ;  and  it  is  not  deemed 
inportaAt  to  report  them  in  detail.  The  court  held,  that  whatever 
was  sufficient  to  put  a  party  upon  inquiry,  was  sufficient  to  affect 
him  with  notice  of  all  those  facts,  which  he  might  be  presumed  to 
have  learned  upon  reasonable  inquiry,  according  to  the  rule  laid 
^wn  ia  Qr^m  v,  Slayter^  4  Johns.  Ch.  R»  38. 
42 
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The  coort  farther  held,-  thai,  where  one  person  had  a  mort^fe 
upon  land,  and  another  person  held  a  subseqaent  mortgage,  if  the 
second  mortgagee  stood  by  and  saw  the  mortgagor  indace  the  first 
mortgagee  to  release  his  mortgage  and  take  an  assignment  of  an- 
other security,  which  he  supposed  to  be  next  to  his  own,  bat  which 
was  in  fact  subsequent  to  the  second  mortgage,  such  subsequent  se* 
curity  should  be  preferred  to  the  second  mortgage, — that  the  second 
mortgagee,  having  signed  the  assignment  as  a  witness,  and  having 
for  a  long  time  treated  it  as  prior  to  his  own  claim,  and  thus  led  the 
orator  into  the  b^ief  that  such  was  the  fact,  must  now  be  bound 
by  it 

D.  Kellogg  and  W.  C.  Bradley  for  orator. 
A.  Keyes  for  defendants. 


Dakiel  Ellis  o.  David  Howard,  Lucius  Dean  and  William  D. 

Leonard. 

On«,  who  haa  aaaigned  and  transferred  personal  property  to  his  ereditor  in 
payment  of  a  debt,  is  a  competent  witness  for  the  creditor,  in  air  action  of 
trespass  brought  by  him  against  other  creditors  of  the  same  person,  who 
haye  attached  and  taken  from  the  plaintiff's  possession  the  assigned  prop- 
erty, notwithstanding  the  officer,  who  served  the  defendant's  writs  of  at* 
tachment,  inoladed  in  his  fees  minuted  npon  the  writs  charges  for  takmg 
and  securing  the  property  in  question. 


Where  two  creditors  sne  out  separate  writs  of  attachment  against  the 
debtor,  and  put  the  writ»  into  the  hands  of  the  same  officer,  who  serres 
them  at  the  same  time  by  attaching  upon  them  the  same  property  of  the 
debtor,  they  are,  prima  fad^y  jointly  concerned  in  the  taking  of  the  proper* 
ty,  and  must  be  so'  holden,  in  an  action  of  trespass  brought  against  them 
and  the  officer  for  such  taking ;— but  it  is  competent  fer  either  iK  the  de- 
fendants to  show  that  he  had  no  concern  in  the  taking,  or  that  the  taking 
on  the  two  writs  was  at  different  times. 

The  declarations  of  the  Tender  of  personal  property,  as  to  the  character  of 
the  sale  made  by  him,  are  not  evidence  against  the  vendee,  in  an  aotien  of 
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brought  by  the  TOBdaa  agaioat  the  oraditon  of  the  yandor,  who 
haya  attached  the  propartj  as  belonging  to  the  yandor,  notwithetanding 
0uch  declarations  were  made  before  the  attachment,  and  while  the  vendor 
still  retained  the  property  !n  his  possession. 

Whara  the  doAndanfa  in  an  action  af  trespass  had  attached  the  property 
oC  the  pUintUf  aa  the  property  of  the  debtor  of  two  of  the  defend- 
aiits,  and'  the  attaching  officer,  who  was  also  made  defendant  in  the 
action  of  trespass,  had  delivered  the  property  to  a  third  person,  who 
executed  a  receipt  therefor,  thereby  promising  to  re-deliver  the  property  to 
the  officer  upoa  demand,  and  the  plaintiff  commenced  his  said  action  of 
trespass,  and  then  aasigned  his  claim  in  said  action  to  the  said  receiptor, 
and  judgment  waa  afterwards  duly  obtained  and  execation  issued  in  the 
suit  in  which  the  attachment  was  made,  and  the  officer  having  the  execu- 
tion duly  demanded  the  property  of  the  receiptor,  and  the  receiptor  refused 
to  surrender  the  property,  and  retained  it  in  his  possessioli^  it  was  held 
that  the  defendants,  on  the  trial  of  the  action  of  trespass,  were  not  entitled 
to  give  in  eyidence,  in  mitigation  of  damages,  such  refhsal  on  the  part  of 

-  the  receiptor,  they  never  having  offered  to  surrender  to  him  his  receipt,  or 
discharge  him  fiom  hia  liability  thereon. 

Tkb8FA88  de  bimis  asportatis,  Plea^  the  general  iasae,  and  trial 
by  jury. 

The  plaintiff  clairoed  title  to  the  property  in  question  by  virtue  of 
wa  asaignment  and  transfer  of  the  same  to  him  by  one  Abel  Hough- 
ton, the  former  owner  thereof,  made  to  secure  the  plaintiff  for  cer- 
tain debtfl,  and  against  certain  liabilities  which  he  had  incurred  for 
said  Houghton's  benefit ;  and  the  plaintiff  proved  that  the  property 
was  in  his  possession,  at  the  time  it  was  tak«n  by  the  defendants. 

To  proye  the  taking  by  the  defendants  the  plaintiff  gave  in  evi- 
dence a  writ  of  attachment,  and  the  officer's  return  thereon,  in  favor 
of  the  defendant  Howard  against  Houghton,  which  was  served, 
Ang.  26, 1843,  by  the  defendant  I^eonard,  as  constable,  by  attach- 
ing thereon  the  property  in  question ;  and  the  plaintiff  then  offered 
in  evidence  a  writ  of  attachment,  and  return  thereon,  in  favor  of 
the  defendant  Dean  against  the  same  Houghton,  which  was  also 
served,  as  appeared  by  the  return  by  the  same  defendant  Leonard, 
aa  constable,  on  the  same  26th  of  August,  1643,  by  attaching  there- 
on the  same  property.  To  the  admission  of  this  last  writ  and  re- 
turn the  defendants  objected,,  upon  the  ground  that  the  plaintiff, 


333  WINDHAM  COUNTY. 

Ellia  ».  Howard  et  ti. 

having  undertaken  to  show  a  trespass  in  the  taking  by  tiHoe  of 
said  Howard's  attachment,  could  not  afterwards  be  allowed  to 
prove  a  trespass  by  virtue  of  said  Dean's  attachment.  Biit  the  ol^ 
jectton  was  overruled ;  and  the  court  held,  that,  the  attachments  a|^ 
pearing  to  have  been  made  at  the  same  time,  and  bearing  the  same 
date,,  and  having  been  served  by  the  same  offieei*,  it  was  prima  fitde 
evidence  of  a  joint  taking  by  the  defendants  and  a  tre^ass  ;^-^btit 
that  the  defenfdants  were  at  liberty  to  show  that  either  of  them  was 
not  concerned  in  procuring  the  attachment,  or  that  the  attachments 
were  made  at  different  times.  The  plaintiff  ideo  proved  thai  judg- 
ments were  duly  recovered,  September  90,  1843,  in  tiie  suits  in 
which  the  attachments  were  made,  on  which  executions  were  issued, 
and  that  the  property  was  duly  demanded,  by  the  officer  holding 
said  execution,  of  the  persons  who  receipted  the  same  to  the  at- 
taching officer. 

The  plaintiff,  also,  to  prove  his  title  to  the  property,  offered  •■  •▼- 
idence  the  deposition  of  the  said  Abel  Houghton ;  to  the  Mfmisrioii 
of  which  the  defendants  objected,  upon  the  ground  that  Houghton 
would,  in  case  the  assignment  was  established,  diminish  his  liability 
to  the  plaintiff  to  the  amount  of  the  full  value  of  the  property;  but 
that,  in  case  the  attachments  were  sustained,  hw  indebtednett  would 
be  diminished  by  an  amount  as  much  less  than  the  valae  of  the 
property,  as  the  officer's  fees  for  attaching  the  same  property  Would 
amount  to,  and  that  therefore  Houghton  was  inlerMed  for  thepkuft«' 
tiff,  and  incompetent  as  a  witness ;  and  it  lippeared  tlMt  tfa#  attaeli* 
ing  officer  had,  on  each  of  said  writs,  made  a  charge  Ibr  SeOSribf 
said  property ; — but  the  court  admitted  the  deposition. 

The  defendants  offered  to  prove,  that,  after  the  assigmbent  of  thtt 
property  to  the  plaintiff,  Houghton  exercised  acts  of  owcieTflfcip  ever 
the  property,  and  also  offered  to  prove  dedarationa,  made  by  Hough- 
ton after  the  assignment,  and  while  'h  horse,  which  Wnh  -assigiied  to 
the  plaintiff  at  the  same  time  with  the  property  in  q^eiflion,  sood  « 
lumber  wagon,  which  was  part  of  the  property  sued  for,  were  In 
Houghton^s  possession,  as  to  whose  the  prc^erty  was,  and  his  otkm  to 
sell  it, — but  not  that  the  plaintiff  knew  of  these  declaaratiem,  or 
offers;  to  the  admission  x>f  proof  of  which  deolaratioas  the  piaifitiff 
objected,  and  the  court  excluded  the  testimony. 
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The  defimdintfl  also  oAered  evidence,  in  mitigatioD  of  damagef , 
tending  to  prove  that  ihe  attaching  officer^  on  the  30th  day  of  An- 
gmt,  1848,  delivered  the  property  in  question  to  Clark  Pnflfer,  and 
that  the  said  Pnibr  and  Ebeneeer  Huntington  thereupon  executed 
e  receipt  dierelbr  to  the  officer,  thereby  promising  to  re^elirer  the 
same  property  to  the  officer  on  demand ;  that  the  plaintiff,  on  the 
90th  day  of  September,  1843,  by  deed,  duly  executed,  conreyed  all 
his  property,  both  real  and  persona],  and  "  Idl  his  dues,  rights  and 
B,"  to  the  said  Pufler ;  and  that  said  Puflfer  still  retained  the 
I  of  the  said  property,  notwithstanding  it  had  been  duly  de* 
■landed  of  hiss  by  the  officer  holding  the  executions  issued  npon 
the  judgments  rendered  in  the  actions  in  which  the  property  was  at* 
tacfaed ;  to  which  testimony  the  plaintiff  objected,  and  it  was  ezdo- 
ded  by  the  courtl 

Tie  jory  returned  a  verdict  for  the  plaintiff.    Exceptions  by  de* 


A.  Keyes  for  defendants. 

1.  To  determine  whether  a  witness  is  disqualified,  or  not,  does 
not  involve  the  inquiry  as  to  the  amount  of  interest.  Starkie's  £v. 
In  this  case  it  appeared  that  the  constal>le,  Leonard,  charged  twenty 
Sve  cents  for  his  trouble  in  securing  and  removing  the  property  in 
question  on  each  writ  Now  that  Houghton,  or  his  property,  would 
he  lisbie  to  dmse  sheriff  fees,  there  can  be  no  doubt,  if  the  property 
afttlMsifaed  was  Houghton's,  and  was  liMe  to  the  attachment.  But, 
on  the  other  hand,  that  Houghton,  or  his  property,  would  not  be 
liable  to  the  expense  of  securing  and  removing  the  property  of  third 
persons  is  equally  clear ;  thus  Houghton's  interest  appears  to  be 
direct  and  certain. 

The  defendants  insist  that  the  county  court  erred,  in  deciding  that, 
the  attachments  appearing  to  have  been  made  at  the  same  time  d^c., 
it  was  prima  fade  evidence  of  a  joint  taking  and  a  trespass,  until 
the  pluntiff  had  farther  proved  that  Dean  and  Howard  either  di- 
tected,  or  assented  to,  said  attachments.  1  Chit.  PI.  80,  180,  186, 
note  1.  iS/sye/  V.  Lewrente^  et  al.,9  Day  1.  Vml  v.  Lewis  ei  al., 
4  MiAs.  460.    Adams  v.  JFVefmcm,  9  Johns.  117.    HoJUsier  v. 
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JoJmsm,  4  Wend.  639.    I  Hetcalf  d&  Perk.  Dig.  816.    CSUey  v. 
Jenness,  2  N.  H.  Rep.  87. 

3.  The  defendants  insist  that  the  conoty  court  erred  in  exclud- 
ing the  sayings  of  Houghton,  as  to  whose  the  property  in  question 
was,  made  after  the  sale  and  while  he  remained  in  possession,  though 
without  the  knowledge  of  the  plaintiff.  2  Phil.  Ev.  177,  note  180. 
Willies  y.  Farley,  3  C.  d&  P.  395.  2  PhU.  Er.  589,  note  452.  lb. 
602,  note  481. 

4.  The  defendants  insist,  that,  as  Clark  Puffer,  the  receiptor  of 
the  property  in  question,  is  the  party  in  interest  in  the  present  suit, 
and  would  have  a  sufficient  defence  to  an  action  upon  the  receipt, 
if  the  property  proved  to  belong  to  Ellis,  or  hot  liable  to  the  attach- 
ments, the  evidence  offered  should  have  been  admitted  in  mitiga* 
tion  of  damages.  Cilley  v.  Jenness,  2  N.  H.  Rep.  87.  1  Mete.  dl& 
Perk.  Dig.  316.  Cooper  v.  Mowry,  16  Mass.  8.  Learned  v.  Bry^ 
ant,  13  Mass.  224.  Denny  ▼.  Willard,  11  Pick.  519.  Fisher  r. 
Bartlett,  8  Greenl.  122«    4  Mass.  498. 

Kellogg  and  Roberts  for  plaintiff. 

1.  The  deposition  of  Abel  Houghton  was  properly  admitted.  1 
Phil.  Ev.  52.    Bland  v.  Ansley  et  al.,  2  New  Rep.  331. 

2.  The  attachments  appearing  to  have  been  made  at  the  same 
time,  and  bearing  the  same  date,  and  having  been  served  by  the 
same  officer,  Leonard,  the  court  were  correct  in  deciding  that  it  was 

^primafade  evidence  of  a  joint  taking  and  trespass  by  the  defends 
ants. 

3.  The  sayings  of  Abel  Houghton,  as  to  the  ownership  of  the 
property,  after  the  sale  to  Ellis,  were  correctly  excluded  by  the 
court. 

4.  The  court  properly  excluded  the  evidence  offered,  that  Puflbr 
receipted  the  property  attached  on  the  writs  of  the  defendants* 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  There  are  several  questions  made  in  this 
case  by  the  counsel  for  the  defendants,  but  none  of  them  very 
difficult.  The  first  question  is,  whether  the  deposition  of  Hough- 
ton should  have  been  admitted.    The  plaintiff  claimed  by  virtue  of 
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a  tale  from  Houghton,  and  the  defendants  by  virtue  of  an  attach- 
ment, which  Howard  and  Dean,  as  creditors  of  Houghton,  and 
Leonard,  as  their  officer,  caused  to  be  serfed  on  the  property  in 
question.  The  interest  of  Houghton  was  either  balanced,  or,  if  he 
had  any  interest,  it  was  in  favor  of  the  defendants.  This  was  decided 
in  the  case  of  Seymour  ▼.  Beaek,  4  Vt.  403.  The  authority  of  that 
case  has  never  been  questioned ;  but  it  has  always  been  recognized. 

The  next  question  is,  in  relation  to  the  attachment  of  Dean,  one 
of  the  defendants,  after  the  plaintiff  had  proved  the  attachment  of 
Howard,  another  defendant,  both  of  which  were  served  by  Leon- 
ard ;  but,  inasmuch  as  we  learn  from  the  case  that  there  was  but 
one  taking,  apparently  at  the  same  time,  by  Leonard,  at  the  suit  of 
Howard  and  at  the  suit  of  Dean,  it  was,  prima  faeity  a  joint  tres- 
pass in  the  whole;  but  either  of  the  defendants  was  at  liberty  to 
disprove  any  concern  on  his  part  in  the  transaction,  or  to  show  that 
the  attachments  were  made  at  diffisrent  times.  On  this  point  in  the 
case  we  think  the  county  court  were  correct. 

The  next  question,  which  was  raised,  was  as  to  the  offer  to  prove 
the  declarations  of  Houghton,  and  that  he  exercised  acts  of  owner- 
ship, and  what  he  said  as  to  the  ownership  of  the  wagon,  and  that 
he  offered  to  sell.  The  horse  was  not  in  controversy  in  this  suit, 
and,  if  the  wagon  was  in  the  possession  of  Houghton  at  the  time  of 
the  attachment,  the  defendants  would  have  been  justified,  on  the 
well  established  principle,  that,  unless  possession  accompanies  and 
fellows  the  sale  of  personal  property,  it  is  liable  to  attachment  and 
execution  for  the  debts  of  the  vendor.  That  the  sayings  of  Hougji- 
ton  were  correctly  excluded  is  apparent  from  the  principle,  that, 
when  a  person  is  alive,  and  may  be  a  witness,  his  declarations  are 
not  to  be  received ;  and  the  declaration  of  the  holder  of  property, 
aa  to  the  character  of  a  sale  by  him,  was  excluded  in  the  case  of 
Carjpei^ter  v.  HolKsier,  13  Vt  552,  and  in  Nines  et  td.  v.  Soule,  14 
Vt.  09;  and  moreover  these  declarations  related  to  property  not  the 
subject  of  this  suit. 

The  only  remaining  question  is  in  relation  to  the  receipt  executed 
by  Puffer  and  Huntington, — whether  it  should  be  admitted  and  re- 
ceived in  mitigation  of  damages.  Thb  is  the  only  point  on  which 
the  court  are  not  all  agreed,— -one  of  the  members  of  the  court 
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thinking  it  should  have  been  received  in  mitigation  of  damagei.  I| 
appears  that  the  tre^ass,  of  which  the  plaintiff  cowplainsy  was  com- 
mitted, on  the  26th  day  of  August,  1843,  by  the  defendants'  attach- 
ing the  property  in  question.  On  the  30th  day  of  the  same  Aogoal 
Ebenezer  Huntington  and  Clark  Pufier  receipted  the  property  at* 
tached  to  the  defendant  Leonard,  the  officer,  promising  to  ddiver 
the  property  to  him  on  demand.  On  these  attachments  judgment* 
were  rendered  on  the  3d  of  September,  1843,  exeeatioos  were  is- 
sued and  delivered  to  an  officer,  and  the  property  was  demanded 
within  thirty  days,  and  was  not  delivered.  After  the  present  suit 
was  commenced,  and  while  the  same  was  pending,  September  S0» 
1643,  Ellis  conveyed  by  assignment  all  his  estate  and  all  bis  dues, 
rights  and  demands  to  the  said  Puffer. 

The  plaintiff's  right  of  action  against  these  defendants  was  com* 
plete  before  this.^  The  defendants  have  not  returned  the  pKq>ert7 
to  the  plaintiff,  nor  have  they  relinquished  their  claim  on  the  samcu 
They  still  hold  the  receipt  against  Puffer  and  Huntington,  and  their 
claim  on  the  officer  for  the  property  attached.  As  it  respects  the 
plaintiff,  the  defendants  have  taken  and  withheld  the  property  at- 
tached, and  still  claim  to  hold  the  same.  As  the  defendants  have 
manifested  no  disposition  to  give  up  the  property  attached,  or  to 
give  up  their  claim  to  the  same,  and  still  hold  the  receipt,  aid  have 
not  offered  to  give  up  the  same  to  Puffer,  they  cannot  inquire  into 
the  sale  and  assignment  from  the  plaintiff  to  Puffer>  not  ^an  it  b« 
made  a  subject  of  inquiry  in  this  case,  whether  Puffer  could  defend 
himself  against  a  suit  on  that  receipt.  By  taking  the  property  on 
the  attachment  against  Houghton,  demanding  it  on  the  exeeutioiui 
of  the  receiptor,  and  still  holding  the  receipt,  they  cannot  be  reUeve4 
from  the  consequence  of  their  original  trespass,  which  has  not  been 
justified.  ' 

If  a  confirmation  of  the  views  of  the  majority  of  the  court  were 
wanting,  it  is  found  in  the  decision  of  the  case  of  Robimen  r. 
Mansfield,  13  Pick.  139,  where  it  was  decided,  in  a  case  almost 
identical  with  this,  that  the  rule  of  damages,  in  such  a  case,  is  the 
value  of  the  goods  at  the  time  of  the  attachment,  inasoHicb  as  the 
officer  held  the  receipt,  and  did  not  give  it  up  before,  or  at  the  trial. 
The  judgment  of  the  county  court  is  affirmed. 
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IlifjMoaMui^tlMtilM  wvniiif  foramMtiBgofa  mkool  4ifiriet  ihttilite 
raoofded  by  the  district  derlu 

If  h  do  not  appear  ftora  the  record  of  the  wamiDg,  in  nich  caae,  that  the 
boor  of  the  day  Im  the  meeting  was  apeeified  »  the  wanringy  the  delhel 
oannot  be  aupplied  by  parol  erideneei  that|  ia  the  originat  wamiag,  tha 
hour  fin  the  meeting  waa  named. 

If^r  can  the  collector  of  a  tax,  raised  at  snch  meeting,  who  teeks  to  jnstiiy 
the  taking  of  property  by  yirtoe  of  bis  warrant,'  be  allowed  to  sopply  soch 
delect  in  the  record  by  parol  evidence,  that  all  the  legal  Toters  in  the  die* 
trtct  were  preaant  at  auch  meeting,  and  voted  npoa  the  question  of  raising 
the  tax. 

Any  ftoC,  whioh  shaald  be  matter  ef  reoord,  shoald  be  proved  by  the  laeerd. 

TassFAas  for  taking  a  pair  of  oxen.  Plea,  the  genaral  iasuti 
with  nolioe  thai  the  defeodant  would  justify  the  laklag  aa  ooUeaior 
of  aeliool  diatrict  Na  4  in  Windham.    Trial  by  jury. 

On  trial,  the  plaintiff  having  proved  the  taking,  aa  aet  forth  in  the 
dodaratioo,  the  defendant,  in  puranaooe  of  hia  special  notice*  proved 
Clw  organisation  of  the  district,  in  accordaace  with  the  deoiaion  of 
the  Suprene  Court  in  this  case,  at  the  February  Term,  1844|  (16 
Vt  4d9)  and  then  read,  from  the  records  of  the  distriot,  the  warn* 
ing  of  the  district  meeting,  at  which  the  tax,  for  the  payment  of 
which  the  oxen  in  question  were  taken,  was  voted.  It  did  not  ap» 
pear,  from  the  record  of  Ihe  warning,  that  the  hour  of  the  day,  at 
which  the  meeting  waa  to  be  holden,  was  specified  in  the  warningi 
and  the  defendant  oflbred  parol  evidence,  to  prove,  that,  in  the  origi* 
nal  warning  for  the  meeting,  which  was  posted  up  in  the  district, 
the  hour  of  meeting  was  set  at  six  o'clock  in  the  afternoon ;  to  the 
admission  of  this  evidence  the  plaintiff  objected,  and  it  was  excluded 
hj  the  court. 

The  defendant  tkenofiered  to  prove,  1^  pard  eridence,  that,  at 
tbe  said  meeting,  at  which  lAiid  tax  was  raised,  all  the  legal  voters 
of  the  district  were  present,  and  voted,  end  that  thev  all  mat  about 
43 
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the  same  time, — ^which  was  aboat  the  hour  of  six  o'clock  io  the  af- 
ternoon. This  evidence^  alsoy  being  objected  to  by  the  plaintiff, 
was  excluded  by  the  court. 

The  defendant  then  moved  the  court  to  continue  the  cause,  and 
permit  the  clerk  of  the  district  ta  amend  his  records,  at  as  to  eoo* 
form  to  the  fact,  as  to  the  warning.  To  this  the  plaintiff  objected, 
and  the  court  refused  to  grant  the  continuance,  and  directed  the 
jury  to  return  a  verdict  for  the  plaintiff,  for  the  value  of  the  oxen,  if 
they  believed  the  evidence,  introduced  by  the  plaintiff,  as  to  the 
taking  of  the  oxen  and  the  plaintiff's  right  of  property  in  them.  To 
all  which  decisions  of  the  court  the  defendant  excepted* 

A  Keye$  for  defendant. 

1.  There  was  error  in  the  county  court,  in  refusing  to  admit 
parol  proof  of  the  warning.  To  entitle  any  writing  to  the  credit  of 
a  record,  it  must  have  been  recorded  by  requirement  of  law.  The 
statute  does  not  require  the  warning  to  be  recorded ;  it  only  requires 
the  clerk  to  record  the  votes  and  the  proceedings  of  the  meeting. 

2.  The  court  erred,  also,  in  rejecting  parol  proof  that  all  the 
members  of  the  corporation  were  present  at  the  meeting  and  voted. 
If  the  members  of  a  corporaticm  are  duly  assembled  for  one  purpoae» 
they  may  record  notice  and  proceed  to  other  business.*  But  if  some 
of  the  voters  are  absent,  or  refbse  their  assent,  the  proceedings 
are  void.  Rez  v.  Theodarick,  8  East  543.  Rex  v.  Chbman,  11 
East  67,  note.  Angel  d&  Ames  on  Corp.  39.  If  tt  be  said,  that  the 
statute  requires  notice  posted  up,  we  answer,  a  notice  was  given,  by 
posting  up,  as  the  law  directs,  which  called  all  the  voters,  all  who 
had  a  voice  in  the  meeting,  together  about  the  same  time.  If  some 
are  notified  and  assemble,  and  others  assemble  without  notice,  and 
they  all  act  in  the  proceedings,  it  is  a  record  of  notice.  Rtz  ▼.  0»- 
fardy  Palm.  453w    Ang.  &  Am.  on  Corp.  394. 

W.  C.  Bradley  for  plaintiff 

It  appeared  by  the  notice,  as  recorded  in  the  records  of  the  dis- 
trict, that  the  provision  of  the  statute,  in  reference  to  the  warning 
required,  was  not  complied  with,  as  to  timet  >nd  it  is  contended  by 
the  plaintiff,  that  this  defect  cannot  now  be  supplied,  as  parol  proof 
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is  not  admissible  to  add  to  the  record, — Britton  ?.  Lawrence  et  ol, 
1  D.  Chip.  105,— except  where  it  is  necessary  to  asepten  the  record, 
•— Cowen's  Phillips  889,  840,  971-2,— especially  in  a  case  to  which 
the  corporation  itsef  f,  by  whose  officer  the  record  was  made,  is  a 
party;  H^ckinson  r,  Praif,  11  Vt.  418. 

*  Bot  it  is  said  that  this  was  not  regal  aiiy  a  record,  becanse  the 
statute  does  not  require  the  warning  to  be  recorded ;  bat  we  contend 
it  is  so  required ;  for  it  is  made  the  duty  of  the  Clerk  ^to  keep  a 
'hk  record  of  all  the  votes  and  proceedings  of  the  meetings,*'  and, 
«s  no  money  can  be  raised,  but  ''in  a  legal  meeting,  appointed  ^nd 
ntfUfied  as  required,''  the  very  notice,  by  the  officer  of  the  district, 
being  direetfy  necessary  to  the  legality,  and  generally  referred  to  in 
the  acts  of  the  meeting,  becomes  necessarily  a  part  of  the  votes 
and  proceedings ;  and  a  contrary  doctrine  would  be  very  perni- 
cious. 

The  defendant  also  attempted  to  introduce  parol  testimony  of  the 
attendance  and  voting  of  afll  the  legal  voters.  This  is  evidently 
feunded  on  the  authority  of  Rex  v.  Theodorick,  8  East  86 ;  but  even 
there  it  appears  there  was  an  unanimous  agreement  to  waive  notice, 
and  it  was  clearly  admitted,  that,  if  the  charter  required  a  special 
notice,  it  could  not  be  dispensed  with,  even  by  unanimous  consent. 
Ang.  &  Am.  on  Corp.  278,  §  5 ;  St&we  v.  Wyse,  7  Conn.  214. 
These,  however,  are  cases  of  purely  private  corporations ;  but  in 
public  and  quasi  corporations,  like  the  present,  the  rule  is  much 
more  strict;  for  by  votes,  taxes,  and  land  titles  dependent  thereon, 
^ey  affisct,  not  only  the  corporators,  but  other  persons,  not  voters, 
or  residents,  in  the  district,  but  having  estate  therein. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  In  this  case  two  questions  have  been  presented. 
The  first  is,  whether  the -defendant  can  show  by  parol  the  time  of 
4he  day  at  which  the  district  meeting  was  warned  to  be  holden, — 
which  is  omitted  in  the  record  of  the  warning.  The  other  is, 
whether  the  defendant  can  show  by  parol,  that  all  the  legal  voters 
in  the  district  were  present  at  the  meeting,  and  voted  on  the  ques- 
tion of  raising  the  tax,  for  payment  of  which  the  oxen  were  taken. 

The  first  qoe8ti<»  depends  mainly  upon  the  question  whether  the 
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wvoing  is  to  he  regarded  as  a  pari  of  the  procaediugs,  whi^  arc 
required,  by  law,  to  be  recorded.  This  must  depend  maiaiy  upom 
its  couaeotion  with  the  busiaeas,  that  is  dooe  uader  it.  It  is  not 
made  Decessary  by  any  express  profision  of  the  statute,  as  ia  th# 
case  of  waraiogs  for  town  meetings.  The  statuto  was  undo^btodiy 
intended  to  provide  for  such  a  record  of  the  proceedings  of  the  dis- 
trict, as  would  render  it  unnecessary  to  have  any  thing  si^N^M  ^7 
parol,  in  order  to  detormine  the  legality  of  the  proceedings.  The 
statute  requires  notice  to  be  given  by  a  warning;  and  aU  the  hmtih 
Bess  to  be  transacted  must  be  set  forth  in  the  warnieg.  Uidesa  the 
warning  is  recorded^  there  is  no  way  of  ascertainuiig  whether  ttie 
proceedings  were  legal; — and  this,  undoubtedly,  should  be  (be 
stato  and  condition  of  the  records.  They  should  furniah  M  the 
means  for  testing  the  validity  of  the  proceedings*  With  this  view, 
it  would  seem  to  follow  that  no  omission  in  the  record  of  the  isenip 
ing  could  be  supplied  by  parol. 

The  main  question  was  settled  by  this  court  at  their  last  sesnen 
in  this  county.  It  was  then  considered  that  the  time  of  day,  al 
which  the  meeting  was  to  be  held,  was  an  essential  part  of  the  no- 
tice, and  that  it  could  not  be  dispensed  with. 

It  is  next  insisted,  that  the  offer  to  prove  that  all  the  legal  voters 
of  the  dlBtrict  were  together  at  the  meeting  and  voted  should  have 
been  allowed.  But  this  is  substantially  the  same  question,  in  pri»> 
ciple,  Aat  we  have  just  disposed  of.  The  objection  is  to  the  mode 
of  proof.  Any  fact,  that  should  be  a  matter  of  record,  should  he 
proved  by  the  record*  That  all  the  voters  in  the  district  were  pree- 
ent  is  not  necessary,  in  order  to  make  the  proceedings  legal ;  nor 
can  such  fact  be  gathered  from  the  record.  To  allow  parol  proof 
of  that  fact,  as  a  substitute  for  a  fact  that  diould  appear  team  the 
record,  would  be  subetitating  j>aro/j»rosf  for  the  reeardn 

It  is  to  be  noticed,  that  all  the  powers,  which  the  district  h«re, 
for  raising  money  and  collecting  taxes,  are  given  by  the  previsioni 
of  dM  statute,  and  that  the  district  can  only  exercise  these  powen 
by  following  the  ptovisiona  of  the  statute.  And  it  is  ahe  tn  be  no- 
ticed, that  the  iNMOtfTt,  with  which  the  district  is  thus  vested,  are  to 
aAet  tuoHresUknitf  and  others,  who  are  not  votersL  To  permit  the 
district  to  exercise  this  wthority,  without  complying  with  the'pn^ 
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of  tile  0l«lftta»  would  be  BWCtieRiag  the  coUedion  of  taxes, 
withont  the  cenient  of  those  who  are  taxed,  tod  against  law. 

The  oasB  of  ne  JOng  ▼.  Theoitt^i,  8  East  543,  has  beee  cited 
as  an  authorkjr  by  the  defendant,  Boi  that  ease  and  the  ooe  now 
before  the  ooart  eease  to  appea?  paroUei^  whea  we  exanuee  the  pro- 
fisioas  of  the  charters  of  the  respeetive  bodies.  In  the  ease  fron 
JSast  the  eharter  rei|iiired  no  speeial  summoiM  to  the  ehders^  lor 
the  purpose  of  holdingi  the  election.  In  the  case  of  school  districts 
the  statute  does  require  a  special  smmiuMs  or  noHu,  to  be  giteu  to 
the  voters,  and  speoifiea  the  length  of  the  notice  and  the  manner  of 
giving  it  And  in  the  case  cited,  Lord  Ellenborongh  says,  "If  a 
■ummons  of  any  kind  had' been  specially  required  by  the  charter,  a 
eompliance  therewith  would  have  been  strictly  necessary,  in  order 
to  hare  rendered  the  election  ralid."  We  therefore  think  this  an 
authority  which /ovors,  rather  than  opposes,  the  ruHng  of  the  coun- 
ty court 

The  subject  of  imposing  taxes  has  always  been  scrutinized  and 
narrowly  watched ;  and  a  strict  and  rigid  compliance  with  the  law 
has  been  required,  to  make  the  taxes  legal.  The  case  of  an  election 
has  usually  been  construed  more  liberally, — the  powers  exercised 
depHving  no  individual  of  his  prc^erty ,  or  of  any  legal  Vight.  But 
in  the  collection  of  taxes*  it  is  otherwise.  Money  is  thereby  taken 
from  the  pockets  of  individuals,  who  have  no  right  to  participate  in 
die  proceedings,  and  who,  perhaps,  have  no  interest  in  the  design 
and  purpose,  for  which  the  tax  is  raised ;  and,  while  they  may  be 
compelled  to  part  with  their  money  without  their  consent,  they  at 
least  have  a  right  to  insist  that  it  shall  be  according  to  km. 

The  judgment  of  the  county  court  is  affirmed. 
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In  the  easa  of  a  wot  of  raTMW,  whieh  it  is  prorided  by  statnta  may  be 
btoagki  within  three  yean  *^Bext  after  the  ie«(titioa*'  d  the  jnigsneiit  te 
be  affbcted  by  il«  the  day  <m  which  the  original  jadgment  was  rendered  is 
to  be  ezeloded,  in  the  compatation  of  the  three  yean. 
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Writ  OF  Review,  brought  ander  the  pro?i8ion0H>f  chapter  M, 
section  28,  of  the  Revised  Statutes.*  The  defendant  pleaded  that 
the  cause  of  action  did  not  accrue  to  the  plaintiff  within  three  years 
next  before  the  commencement  of  this  suit.  It  appeared  that  the 
judgment  in  the  original  suit,  which  the  plaintiff  now  sought  to  va- 
cate by  his  writ  of  review,  was  rendered  on  the  ninth  day  of  May, 
1840,  and  this  writ  of  review  was  sued  out  on  the  ninth  day  of  May, 
1848. 

The  county  court  decided  that  the  suit  was  not  barred,  and  ren- 
dered judgment  for  the  plaintiff;  to  which  decision  the  defendant 
excepted. 

Ktyes  4"  TyUr  for  defendant 

I.  When  a  thing  is  to  be  done  in  a  specified  time  after  a  par- 
ticular fact,  the  day  of  the  fact  is  to  be  reckoned  as  inclusive.  2 
Stark.  Ev.  782.  Com.  Dig.,  Temp$  A.  4  Kent  95.  2  Bl.  Com. 
112,  (140.)  Prtshrey  v.  WiUiams,  15  Mass.  193.  Priest  y.  Tarlr 
tan,  3  N.  H.  Rep.  93.  Owen  on  Bankr.  154.  Rev.  St  172,  § 
28.    lb.  53,  §9. 

II.  The  exceptions  to  this  rule  are, 

1.  When  an  act  is  to  be  done  from  and  after  a  day  named,  the 
day  is  not  included.  Bigelow  v.  WiUson,  1  Pick.  485.  Wiggiu  v. 
Peters  et  al,  1  Mete.  127. 

2.  When  it  appears  to  be  the  intention  of  the  parties,  that  the 
day  a  quo  should  not  be  included, — as  in  the  cases  of  leases  for 
twenty  one  years. 

3.  When  a  penalty,  or  forfeiture,  is  to  be  avoided,  the  law  will 
construe  the  time  liberally.    Lester  v.  Oarland,  15  Yes.  248. 

in.  In  construing  statutes  of  limitation  of  action,  the  day  a  quo 
is  always  included  ;^no  authorities  have  been  found  to  the  contrary. 
See  authorities  «6.  sup.  .Price  v.  Hundred  of  Chewton,  1  P.  Wms. 
437.    Norris  v.  Hundred  of  Qawtry,  cited  in  2  Stark.  £v.  679. 

*  Which  teotion  ii  in  th«ie  wordi,— ^*Tha  writ  of  review,  mentioned  in  the 

*  preeeding  eection,  may  be  commenced  before  the  same  jaitice,  who  ren- 
*dered  jadgment  in  the  original  suit,  if  he  be  in  ofice,  in  the  lame  county, 

*  or,  if  not  in  office  in  the  eame  county,  before  any  other  justice,  within  three 

*  yean  next  after  the  rendition  of  laid  judgment,  and  served  in  the  aame 
«  manner  aa  other  justice  writi.*' 
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Franoh  9.  Wilkiitt. 

IT.  The  law  does  not  notice  parts  of  a  day,  in  the  eompntatiott 
of  time.  See  anthoritiea  » (.  aup.  In  r«  WtJman^  Law  Reporter, 
May  1844,  p.  25. 

Bradky  Sp  Walker  for  plaintiS 

The  question  in  this  ease  is,  in  computing  the  three  years,  al- 
lowed for  bringing  the  writ  of  re?iew,  is  the  day  of  the  rendition  of 
die  judgment  to  be  included,  (»r  excluded  1 

The  question,  whether,  when  time  is  to  be  computed  .^*osi  an  ad 
dam,  the  day  of  the  act  is  to  be  excluded,  or  included,  has  long 
been  unsettled  in  the  English  courts,  and  their  decbions  have  been 
adapted  to  a  sliding  scaie.  The  decisions,  principally  relied  upon 
in  fkvor  of  inclusion,  are  Norris  ▼.  Hundred  of  Gawtry,  Hob.  139, 
King  ?.  AdderUy,  Dougl.  463,  and  Ckuth  ▼.  Burditt,  3  T.  R.  623. 
The  case  in  Hobart  was  an  action  against  a  hundred,  by  one  who 
had  suffered  robbery  within  its  precinct, — and  it  was  held,  that,  in 
computing  the  year,  within  which  the  plaintiff  was  allowed  to  bring 
his  action,  the  day  of  the  robbery  was  to  be  included.  This  was  a 
fenal  proceeding.  The  case  in  Douglass  was  an  action  against  a 
late  sheriff,  for  not  returning  a  process,  the  statute  having  provided 
that  he  should  not  be  liable,  unless  he  was  required  to  return,  &c., 
within  six  months  from  his  leaving  office ;  and  it  was  held,  that,  in 
Counting  the  six  months,  the  day  of  his  leaving  office  was  to  be  in- 
cluded; but  Lord  Mansfield  says  it  was  against  his  first  opinion,  and 
gives,  as  a  reason  for  a  change  of  opinion,  that  it  was  a  penal  pro* 
ceeding,  and  that  the  defendant  was  entitled  to  the  most  favorable 
construction  of  the  statute,  especially  as  it  professed  to  he  for  the 
ease  of  sheriffs.  Castle  v.  BurtUtt  was  an  action  of  trespass  against 
a  custom  house  officer.  It  was  provided  by  statute  that  one  month's 
notice  should  be  given,,  before  commencing  the  action ;  and  it  was 
held  that  the  day  of  the  service  of  the  notice  was  to  be  included,  in 
computing  the  month.  This  decision  is  expressly  based  upon  that 
in  Dou|^ass,  yet  it  is  without  any  of  those  peculiar  reasons,  that  led 
to  that  decision. 

The  questioif  of  computing  time  again  came  up  in  Lester  v.  Oar^ 
land,  15  Ves.  248,  which  was  ably  argued,  and  fully  considered^ 
and  all  the  prior  cases  were  examined.    It  was  a  case  of  bequest. 
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vpoo  a  CQoditioii  that  a  oertain  security  be  giYen  within  six  «i]eii* 
darintHitbB  from  the  decease' of  the  tesUtor.  The  testator  died 
Jan.  12,  1805,  and  the  security '  was  given  July  IS,  180S ;  and  it 
was  held  to  be  in  time.  The  Master  of  the  Rolls,  in  that  case,  re> 
fers  to  the  case  of  Mercer  ¥.  OgilvU^  decided  in  the  House  of  Lords^ 
where  it  was  held,  that,  in  ascertaining  whether  a  grantor  li?ed  sixty 
days  after  the  making  and  granting  a  certain  deed,  the  day,  on 
which  the  deed  was  made  and  granted,  wu  to  be  excluded.  In  PeU 
lem  ?.  Hundred  of  Wmfard,  9  B.  dL  C.  134,  in  an  aaion  against 
the  hundred,  for  damages  done  to  premises  maliciously  set  on  firoi 
it  was  held  that  the  two  days,  aJlowed  by  statute  for  giving  notice  of 
the  offence,  were  exclusive  of  the  day  on  which  the  fire  happened* 
In  Hardy  v.  £yfe,  9  B.  d&  O.  693,  which  was  an  action  for  false 
imprisonment,  where  the  action  was  required  to  be  brought  within 
six  months,  and  the  discharge  was  on  the  I4th  day  of  December, 
and  the  action  was  commenced  on  the  I4th  of  June  following,  il 
was  held  that  the  action  was  commenced  in  time. 

The  American  cases,  so  far  as  they  have  fixed  any  rule  in  reli* 
tion  to  the  computation  of  time,  exclude  the  day  of  the  date,  or  of 
the  act  done,  and  count  from  the  expiration  of  that  day.  In  Henry 
w,  Jones,  6  Mass.  453,  it  was  held  that  a  note,  payable  "in  sixty 
days,"  is  payable  in  so  many  days  from  the  date,  exclusive  of  tie  dag 
of  the  date.  And  see  Rand  v.  Rand,  4  N.  H.  Rep.  207 ;  3  Conn. 
09.  In  Portland  Bank  v.  Maine  Bank,  II  Mass.  205,  it  was  held, 
that,  in  computing  the  thirty  days  after  judgment,  during  which 
property  attached  on  mesne  process  is  held,  the  day  on  which  judg* 
ment  was  rendered  is  to  be  excluded.  The  case  of  Bi^eins  r. 
Wtllson,  1  Pick.  485,  involved  the  question  of  the  time,  withia 
which  redemption  might  be  made  of  property  sold  on  execution* 
The  land  was  sdd,  and  the  sheriff's  deed  was  made  and  delivered 
Nov.  6,  1820 ;  the  statute  provided  that  land  might  be  redeemed 
*'within  one  year  next  after  the  executing,  by  the  officer  to  the  pur* 
ebaser,  of  the  deed  thereof."  The  tender  was  made  Nov.  6, 1831 ; 
and  it  was  held  to  be  in  season,  and  that,  in  making  the  compntip 
tion,  the  day  of  the  date,  or  act,  should  be  exciudM.  Windsor  v. 
China,  4  Greenl.  296,  where  it  was  necessary  for  the  defendants  to 
Aow  that  they  objected  to  the  plaintiff's  notice  ''within  two  monthn 


FEBRUARY  TERM,  1845.  845 

French  b.  Wilkin's. 

atter  such  notice/'  and  the  nbtt'cd  was  given  Oct.  5M),  1803,  and  the 
kn^#er  wais  received  Dec.  dJO,  18^3,  it  'i^ih  held  th&t  the  day  of  giv- 
ing the  notice  was  to  be  excluded,  and  that  the  answer  was  in  time. 
In  Wing  ▼.  Davis  et  al.,  7  Oreenl.  31,  it  was  decided,  ''that,  in 
computing  the  three  years  aft^r  entry  for  condition  broken,  within 
Which  a  mortgagor  ibay  redeefai,  the  day  of  buch  entry  Is  to  be  ex^ 
eluded.  In  iilake  V.  Crowninshie!d\  9  N.  H.  ft.ep.  304,  in  a  contract 
for  a  sate  of  land&,  the  plaintiff  was  to  htkve  thVee  months  to  satisfy 
himself  and  select  hnd^.  The  contract  Was  (iated  April  8,  1835 ; 
thb  election  was  inade  and  notified  to  the  defendants  July  8,  1835; 
and  it  was  decided  to  be  in  time.  The  court  say,  "The  tendency 
of  the  recent  debisions  uhd'otibtedly  id,  to  exclude  the  day  of  the 
act,  unless,  to  save  a  forfeiture,  br  for  some  other  special  reason,  it 
.  becomes  necessary  to  reckon  it  inclusive." 

Snyder  v.  Warren^  2  Cow,  518,  was  a  case  of  lands  sold  at  pub* 
lie  sale,  Adg.  1$,  1822.  The  statute  alloWed  redemption  "within 
fifteen  months  after  iinch  sale'*  by  a  creditor.  An  offer  to  redeem 
was  made  Nbv.  15,  1823;  and  the  court  say,  that  the  par^y  "had 
the  whole  of  the  15th  of  Nov.  on  which  to  redeem."  Ex  parte 
Dean,  2  CoW.  (505,  was  a  motion  for  a  mandamus  to  quash  an  ap- 
peal, because  not  taken  in  time.  The  statute  allowed  an  appeal  at 
the  time  of  rendering  judgment,  or  Within  four  days  thereafter.  The 
Judgment  was  rendered  Sept.  12;  the  appeal  Was  taken  Sept  16; 
and  it  was  held  to  be  in  tihie.  This  cade  is  very  analogous  to  the 
one  under  consideration.  The  case  of  Sim  v.  Hampton,  1  Serg. 
&  R.  411,  wiis  upon  an  appeal  from  the  decision  of  arbitrators. 
The  statute  authorized  an  appeal  "within  twenty  days  after  the  entry 
bf  the  award  on  the  docket.*'  The  entry  was  made  Aug.  2 ;  the 
kppeal  was  taken  Aug.  22,  and  was  held,  by  Ch.  J.  Tilghman,  to  be 
in  time.  lie  cited  1  Crompt.  Pr.  46  and  Sellon  102,  to  show,  that, 
under  Su  5  Qto.  It,  t,  2t,  Which  requires  that  an  appearance  be 
entet^d  "within  eight  days  after  the  return  of  process,"  the  day  of 
the  return  is  txctnded.  Add  in  Brown  v.  Brawn,  3  Serg.  d&  R. 
496,  the  same  point  Was  decided  in  the  dam^  way.  The  statute  au- 
thorized ixi  appeal  fVom  an  aldermah  "Within  twenty  days  after 
judgment  t>eing  giveh ;"  the  judgment  was  rendered  March  1st ;  the 
appesd  was  entered  Match  21st,  and  was  hoiden  to  be  in  time. 
44       ' 
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The  teroM  of  the  statute^  on  which  thia  writ  of  review  is  founded, 
are  precisely  similar  to  those  of  the  several  statutes  construed  in  the 
three  last  cases  above  cited. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J,  This  was  a  writ  of  review,  brought  by  the  defend- 
ant in  the  original  suk,  inder  the  provisions  of  the  statute.  The 
statute  provides^  that,  in  the  cases  there  specified,  the  writ  of  review 
may  be  commenced  ''within  three  years  next  after  the  rendition  of 
the  judgment,"  &c.  In  this  case  the  judgment  was  rendered  on 
the  ninth  day  of  May,  1840,  and  the  writ  of  review  was  brought  on 
the  ninth  day  of  May,  1843.  The  only  question  in  the  case,  for 
this  court,  is,  whether  the  writ  of  review  was  commenced  within 
three  years  next  after  the  rendition  of  the  judgment  in  the  original 
suit. 

This  question  cannot  be  settled  entirely  by  authority ;  the  deos- 
ians  upon  the  point  have  been  made  under  circumstances  in  some 
measure  peculiar  to  themselves, — and  in  some  of  the  cases  the  rea- 
sons for  holding  one  way,  or  the  other,  were  derived  from  the  equi- 
ty, or  the  hardship,  of  the  particular  case.  Indeed,  it  is  a  little  difl&- 
cult  to  adopt  any  reasoning  upon  the  subject,  that  is  not  open  to 
some  objection.  The  mode  of  computing,  that  has  been  adopted 
under  the  various  provisions  of  our  statutes,  ought,  perhaps,  to  be 
some  guide  in  this  case.  In  the  service  of  writs^  the  day  of  service 
is  excluded,  when  determining  the  legality  of  the  notice.  In  com- 
puting the  period  that  an  execution  has  life,  the  day  of  rendering 
the  judgment,  upon  which  it  issued,  is  excluded ; — and  so  in  fixing 
the  time,  within  which  the  execution  must  be  put  into  the  hands  of 
the  officer,  in  order  to  preserve  the  lien  created  by  the  attachment 
of  property,  or  to  hold  bail.  The  expression  of  the  statute,  in  these 
cases,  is,  "from  the  time  of  rendering  final  judgment."  The  words, 
**from  the  time  of  rendering"  and  "next  after  the  rendition"  equal- 
ly exclude  the  day  of  the  judgment  This  construction,  which  our 
statute  has  received  in  the  cases  referred  to,  would  require  that  the 
same  construction  should  be  carried  out  in  other  similar  cases. 

It  is  a  common  maxim,  that,  in  law,  there  is  no  firaction  of  a  day  ; 
and,  by  applying  that  maxim,  the  whole  question  is  settled.    The 
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Hme  of  rendering  is  made  to  mean  the  da^  of  rendering ;  and  when 
the  time  of  rendering  the  judgment  is  thus  made  co-extensi? e  with 
the  day  of  rendering  the  judgment,  the  time  cannot,  legally,  begin 
to  run,  until  the  day  after  the  judgment  is  rendered. 

The  distinction,  taken  in  the  cases  cited  by  the  counsel  for  the 
defendant,  is  entirely  forced, — unless  in  cases,  where  the  phraseolo- 
gy of  the  statute,  or  writing,  was  such  as  to  forbid  any  other  con- 
clusion. **  f)r4m  a  time  "  and  "from  and  after  a  time  **  are  egres- 
sions used  indiscriminately,  and  for  the -purpose  of  expressing  the 
same  idea.  And  the  conflicting  rules,  that  ha?e  been  referred  to, 
apparently  grew  out  of  a  specious  distinction,  taken  in  cases  where 
the  court  fek  a  strong  desire,  in  the  one  ease,  and  the  other,  to  reach 
the  e^vtly  of  the  case,  and,  for  that  purpose,  made  the  rule  bend  to 
the  ease,  instead  of  making  the  case  bend  to  the  rule.  But,  by  adopt- 
ing the  principle,  that  there  is,  in  law,  no  fraction  of  a  day,  we  have 
a  starting  point,  and  a  rule  that  admits  of  a  general  application. 

The  authorities  cited  by  the  plaintiff's  counsel  are  too  numerous 
to  be  reviewed  at  .this  time.  But,  if  the  question  was  to  be  decided 
upon  the  weight  of  authority,  without  regard  to  the  practical  con- 
struction which  has  been  given  to  similar  provisions  of  our  statutes, 
we  should  feel  compelled  to  yield  to  those  authorities,  which  exclude 
the  day,  on  which  the  act  was  done,  in  computing  the  period  qf 
time  after  such  act 

Judgment  affirmed. 
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Thoma9  S.  Oordon  0.  William  PorrEa. 

One  who  trades  with  an  infant,  and  givea  credit  to  him  tilone,  knowing  all 
the  ftcts  in  the  case,  can  never,  after  that,  soatain  an  action  against  the 
father  of  the  infant  for  the  articles  thna  delivered. 

A  parent  is  not  liable  for  neceaaaries  fUmished  to  his  minor  child«  nnlesa  they 
are  furnished  by  hii  authority,  express,  or  implied. 

Where  the  defendant  permitted  his  minor  son  to  go  oat  to  work  by  the 
month,  and  the  plaintiff  deliyered  to  the  son  certain  cloth  and  trimmings, 
for  articles  of  necessary  clothing,  knowing  the  circumstances,  and  it  did 
not  appear  that  the  father  ever  expressly  authorized  the  delivery  of  the 
articles  to  the  son,  it  was  held  that  the  plaintiff  could  not  recover  for  them 
of  the  father,  notwithstanding  it  appeared  that  the  father  knew  that  the  son 
had  purchased  the  articles,  and  that  he  gave  the  son  money  to  belpmako 
up  the  cloth,  and  permitted  him  to  wear  out  the  clothes,  when  made. 


;/ 
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Not^vithgt^dipg  judgmcfnt  to  account  is  x^ndn^  afainst  the  defendant,  in 
an  action  on  book  account,  by  de^ult,  yet,  if  it  appears  ^m  the  auditor's 
report,  that  there  is  nothing  due  from  the  defendant  to  the  plaintiff  to  bal- 
anoe  book  accounts  between  then,  judgment  upon  the  report  will  be  ren- 
dered in  iaTor  of  the  dafbud^t^  fits  hts  o^sta.    Smb. 

Book  Account.  Jadgment  was  rendered  against  the  defendant 
by  default,  and  an  auditor  was  appointed,  who  reported,  in  sub- 
stance, as  follows. 

The  plaintiff  prissented  an  acoount  against  the  defendant  for  cloth 
and  trimmings  for  a  suit  of  clothes,  delivered  by  him,  in  June,  1841, 
to  Augustus  Potter,  the  minor  son  of  the  defendant.  At  the  time 
of  the  sale  the  son  was  at  work  hy  the  month  for  one  Russell,  in 
Shrewsbury,  by  permission  of  the  defendant,-»who  resided  in  Ply- 
month.  The  plaintiff,  before  the  sale,  knew  where  the  defendant  re- 
sided, and  was  informed  by  Russell  that  he  was  to  fiirnish  the  son 
with  some  cbthing,  when  the  time  was  out  for  which  he  was  to 
work,  which  would  be  the  first  of  October  following^  and  that,  if  he, 
plaintiff,  sold  the  clothing  to  the  son,  he  could  AOt  pay  him  for  them 
before  the  first  of  October.  It  appeared  that  the  defendant  told  his 
son,  in  the  spring,  to  go  out  to  work,  and  t)iat  in  the  fall  he  would 
get  hijB  some  winter  clothes ;  and  it  did  not  i^ear  that  he  refiised 
to  get  the  clothes  for  his  scm,  but  that  he  n^lected  to  do  so.  It 
ferthec  appeared  that  the  defendant  knew  of  the  purchase  made  of 
the  plaintiff  by  the  son,  and  that  he  furnished  to  the  son  one  dollar 
in  money,  with  which  to  pay  for  making  up  the  clothes,  and  gave 
him  a  part  of  his  earnings,  and  that  he  permitted  the  son  to  wear 
out  the  clothes. 

The  county  court  rendered  judgment  for  the  defendant,  upon  the 
report ;  to  which  decision  the  plaintiff  excepted. 

8.  FuUam  for  plaintiff. 

1.  A  fether  is  bound  to  provide  for  and  support  his  minor  chil- 
dren ;  and  if  he  neglect  to  do  so,  and  another  furnish  them,  he  is 
bound  to  pay  for  the  necessaries  furnished.  1  Sw.  Dig.  41.  Van 
VattcaAurgh  v.  Watson^  13  JTohns.  480.  So  if  he  know  of  the  pur- 
chase, acquiesce  in  it,  and  receire  the  benefit  of  it,  it  is  a  sufficient 
consideration  for  a  promise  to  pay,  and  the  law  implies  the  prom* 
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ise.    It  is  the  duty  of  a  father  to  know  how  his  son  came  by  cloth, 
which  he  furnishes  the  means  of  making  into  clothes. 

2.  The  Defendant  was  defaulted  in  the  County  Court,  and  we 
insist  we  are  entitled  to  nominal  damages,  at  least 

T.  Hutchinson  for  defendant. 

There  is  no  pretence  that  any  credit  was  given  to  the  defendant 
at  the  time  of  the  sale ;  but  all  was  on  the  credit  of  the  son.  See 
Solfey.  Abbott,  6  C.  &  P.386,  [25  K  C.  U  400;]  1  C.  &  P.  25, 
[11  E.  C.L.295.] 

The  opinion  of  the  court  was  delivered  by 
Redfibld,  J.    This  case  presents  the  question,  how  far  a  parent 
is  liable  for  necessaries  furnished  to  his  minor  child.    The  report  of 
the  auditor,  which  is  the  basis  of  the  judgment  below,  which  we  are 
now  revising,  seems  to  leave  the  case  defective  in  many  particulars, 
'as  against  the  father.    It  does  not  appear,  except  by-way  of  infer- 
/  ence,  that  the  articles  charged  were  furnished  upon  the  credit  of  the 
/   father,  or,  in  other  words,  that  the  plaintiff,  at  the  time  they  were 
*     /    delivered  to  the  son,  expected  the  father  to  pay  for  them.    And  I 
/     take  it*to  be  well  settled  law,  that,  if  one  trades  with  the  son,  and 
Ji,     I      gives  credit  to  him  alone,  knowing  all  the  facts  in  the  case,  he  can 
I      never,  after  that,  sustain  an  action  against  the  father  for  articles 
I      thus  delivered.    And  this  is  upon  the  ground,  that,  if  one  trade 
\     with  the  agent,  and  give  credit  to  him  personally,  knowing  of  hia 
V  agency,  the  principal  is  not  liable.    — — 
^     But  there  is  one  defect  in  the  case,  which  we  think  must  clear]y,\. 
and  indisputably,  preclude  any  recovery  against  the  father.    It  does 
not  appear  that  the  father  ever  gave  the  son  any  authority,  either 
f  expressly,  or  by  implication,  to  pledge  his  credit  for  the  articles ; 
'  but  the  contrary.    And  unless  the  father  can  be  made  liable  for  ne- 
cessaries, for  his  infant  child,  against  his  own  will,  then,  in  this 
case,  the  plaintiff  must  fail  to  recover.    I  know  there  are  some 
cases,  and  dicta  of  judges,  or  of  dementary  writers,  which  seem  to 
justify  the  conclusion,  that  the  parent  may  be  made  liable  for  ne- 
cessaries for  his  child,  even  against  his  own  will.    But  an  examine* 
tion  of  all  the  cases  upon  this  subject  will  not  justify  any  such  con- 
clusion.   Chancellor  Kent  (2  Com.  191,)  says,  ^'During  the  minor- 
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ity  of  the  child  the  parent  k  absolotely  bound  to  provide  reasona- 
hlj  for  it0  maintenance  and  education,  and  he  may  be  sued  for  ne- ' 
cessariea  furnished,  and  schooling  given  to  a  child,  under  just  and 
reasonable  circumstances^"    Oh.  J.  Swift  (1  Dig.  41,)  uses  much 
the  same  language.    None  of  the  cases  referred  to  by  these  writers 
justify  the  language  used.      Van  VaOkenburgh  t.  Watson  (18  Johns«  I 
480,)  is  relied  upon  by  both  these  writers  to  sustain  their  position.  I 
But  the  decisicm  in  that  case  was  in  fa?or  of  the  father.    The  court  I 
say,  indeed,  that,  had  he  absolutely  refused  to  furnish  necessariea 
to  his  minor  child,  he  might  be  made  liable  for  them,  when  furnisheq 
by  a  stranger.    But  the  decision  in?olved  no  such  question,  and 
cdled  for  no  such  declaration.    Chancellor  Kent  refers  to  Stanton 
V.  Wilson,  (3  Day  37,)  which,  although  a  Connecticut  case,  is  not 
adverted  to  by  Ch.  J.  Swift;  from  which  we  conclude  he  did  not  es* 
teem  it  in  point    The  rule  laid  down  in  this  last  case  is  broad 
enough  to  make  the  father  liable,  against  his  will.    "  When  an  in«. 
fant  child  elopes  (?)  from  his  father  for  fear  of  personal  violence  and 
abuse,  and  cannot  with  safety  live  with  him,  the  father  is  liable  for 
necessary  support  and  education,  furnished  to  such  child  by  a  stran- 
ger."     But  the  case  before  the  court  was,  where  the  necessaries 
had  been  furnished  to  the  child  by  consent  of  the  legally  constituted 
guardian,  the  mother,  after  a  divorce  a  vinculo*  Chancellor  Kent  also 
refers  to  Simpson  v.  Robertson,  (1  Esp.  Cas.  17.)    But  this  case 
merely  decides,  that  the  father  is  not  liable  for  articles  of  clothing 
furnished  to  the  son  by  a  tailor,  "who  colludes  with  the  son,  and 
furnishes  him  with  clothing  to  an  extravagant  degree."    Ford  v. 
Fitkergill  (lb.  211)  is  also  referred  to  by  Chancellor  Kent.     But 
this  was  a  case  against  the  son,  and  the  only  question  moved  in  the 
case  was,  as  to  the  extent  of  the  liability  of  an  infant  for  necessaries. 
Stone  v.  Carr  (3  Esp.  Cas.  ],)  is  likewise  referred  to  by  Chancel-I 
lor  Kent    This  case  only  determines  the  extent  of' one's  liability! 
for  necessaries  furnished  to  his  wife's  children,  by  a  former  husband,  I 
when  they  form  a  portion  of  his  family.     No  other  authorities  are  r  ^ 
referred  to,  and  it  is  presumed  none  other  exist,  or  they  would  not 
have  been  overlooked  by  such  an  indefatigable  reviser  as  the  learned 
Chancellor,  whose  opinions  are,  in  our  American  courts,  deemed 
law,  and  are  sought  with  almost  equal  avidity  by  ^e  proprietors 
of  railroads,  and  by  the  impeachers  of  presidents.  ',  But,  notwith- 
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Mandtng  the  usual  accuracy  of  the  learnt  ec^mkntators  referred 
to,  it  needs  do  farther  arguiment  to  shoi^,  that  their  opinion,  on  thi^ 
point,  is  without  the  support  of  ahy  decidied  cAse. 
, '  An  examination  of  the  English  cases,  upon  this  point,  will  show^ 
that  the  parent  cannot  be  made  liable  for  necessaries,  furnished  td 
his  child,  without  his  consent,  either  express,  or  implied,    l^he  cas^ 
of  Bainbridge  v.  Pkkering  (2  W.  Black.  1325,)  is  the  faame,  al« 
most,  as  that  already  quoted  from  13  Johns.  480.    But  the  opinion 
of  the  court  shows  more  the  sense  of  the  English  courts  npon^the       ^^^  , 
important  matter  of  family  goTernment.    Guijd,  J.,  says,  "  No  man        "^^^ 
shall  take  upon  him  to  dictate  to  a  parent,  what  clothing  the  child  y 

shall  wear,  at  what  time  they  shall  be  purchased,  or  of  whom.  All 
that  must  be  left  to  the  discretion  of  the  father  and  mother.''  Id 
the  case  of  Baker  v.  Keen,  3  Etig.  C.  L.  449,  [2  Stark.  R.  501,] 
which  was  tried  before  the  late  Lord  Tenterden,  then  Ch.  J.  Ab« 
bott,  it  was  held,  that,  when  a  minor  "  orders  articles,  which  are  ne« 
cessary  to  his  condition  in  life,  it  is  a  question  for  the  jury,  under 
all  the  circumstances  in  the  case,  whether  they  can  infer  an  author^ 
^  ity  given  to  that  effect  by  the  father."  The  Lord  Chief  Justice 
^  says,  "  A  father  would  not  be  bound  by  the  contract  of  his  son^ 

unless  either  an  actual  authority  were  proved,  or  circumstances  ap« 
peared  from  which  such  an  authority  might  be  implied.''  In  Hack 
V.  Tolhmache;  11  Eng.  C.  L.  206,  [1  Car.  &P.  5,]  it  is  held,  thVl*' 
a  "  father  is  not  bound  to  pay  for  clothing  furnished  to  his  son,  with- 
out some  contract,  express,  or  implied,  on  his  part,  to  do  so."  Bor- 
rough,  J.,  says,  "  An  action  can  only  be  maintained  against  a  person 
for  clothes,  supplied  to  his  son,  either  when  he  has  ordered  such 
clothes,  and  contracted  to  pay  for  them,  or  when  they  have  been  at 
first  supplied  without  his  knowledge,  and  he  has  adopted  the  con- 
tract afterwards."  Rolfe  v.  Ahhott  is  to  the  same  point ;  35  Eng. 
C.  L.  400,  [6  Car.  &  P.  2d6.]  Baxon  Ourney  told  the  jury,  that, 
**  to  charge  the  father,  it  is  essential  that  the  goods  should  have  been 
supplied  with  his  assent,  or  by  his  authority."  In  Law  v.  WiUcin^ 
33  Eng.  C.  L.  193,  [6  Adol.  &  El.  718]  the  same  rule  is  confirmed, 
although  a  new  trial  is  there  granted,  upon  the  ground  that  the  case 
should  have  been  submitted  to  the  jury.  From  which  we  conclude 
such  is  the  acknowledged  rule  of  law  in  Westminster  Hall,  or  so 
many  of  the  judges  would  not  be  found  so  unanimous  in  declaring 
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it  And  it  is  obvious,  thtt  it  makes  no  prorision  for  sttangef  s  to 
famish  Children  with  necessairies,  sgikinst  the  will  of  parents,  even 
in  extreme  cases.  For  if  it  can  be  done  in  eiareroe  cases,  it  can 
in  every  case,  where  the  necessity  etists ;  and  the  right  of  a  parens 
to  control  his  own  child  will  depend  a)t<^e€her  upon  his  famishing 
necessaries,  suitable  to  the  varying  taste  of  the  times.  There  is  no 
8topptng*place  short  of  this,  if  any  interference  whatever  is  allowed. 
If  the  parent  abandons  the  child  to  destitution,  the  public  authorities 
may  interfere,  and,  in  the  mode  pointed  out  by  statute,  compel  a 
proper  maintenance.  But  this,  according  to  the  English  common 
law,  which  prevails  in  this  state,  is  not  the  right  of  every  intermed* 
dling  stranger. 

The  following  English  cases  fierve  to  show  still  more  clearly,  the 
opinion  entertained  there  upon  this  subject,  than  the  earlier  oases. 
Blackburn  v.  Mather,  1  Car.  d&  P.  1,  [11  Eng.  C.  L.  295,]  decides 
that  **  a  father  is  not  liable  for  clothes  furnished  to  his  son,  though 
under  age,  without  some  proof  of  a  contract  on  his  part,  either  ex-> 
press  or  implied."  The  proof  in  that  case  was,  that  the  son  was  in 
want  of  clothes,  and  his  father  did  not  furnish  him  with  any,  or  with 
money,  and  he  obtained  them  of  the  plaintiff.  Abbott,  Ch.  J.,  says, 
"  The  question  deeply  affects  society ;  for  if  persons  in  trade  are 
allowed  to  trust  young  men,  and  compel  their  fathers  to  pay  them, 
any  man,  who  had  a'fiunily,  might  be  ruined.  A  father  is  not 
bound  to  pay  for  articles  ordered  by  his  son,  unless  the  father  gives 
some  authority,  express,  or  implied.*'  In  Seaborne  v.  Maddy,  ^ 
Car.  &  P.  497,  [38  Eng.  Com.  L.  194,}  it  is  decided, 'that  "  no  one 
is  bound  to  pay  another  for  maintaining  his  children,  unless  he  has 
entered  into  some  contract  to  do  so.  Every  man  is  to  maintain  his 
own  children,  as  he  himself  shall  think  proper,  and  it  requires  a 
contract  to^nable  another  person  to  do  so,  and  charge  him  for  it  in 
an  action."  This  was  as  late  as  1840,  before  Mr.  Baron  Parke. 
In  a  note  to  this  case,  I  find  a  report  of  the  case  of  Mortimore  v. 
IVr^*^fnrom  the  London  Law  Journal,  vol.  9,  Excheq.,  p.  168,  in 
which  it  was  decided,  in  the  exchequer  chamber,  upon  writ  of  error, 
that  a  father  is  not  liable  for  debts  incurred  by  his  son,  while  under 
age,  unless  he  has  given  an  authority  to  the  son  to  incur  them,  or 
has  contracted  to  pay  them ;  and  that  the  moral  obligation  he  is 
under  to  support  his  children  infers  no  such  liability.  In  that  case 
45 
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Lord  Abioger,  Ch.  B.,  said,  "  In  point  of  law,  a  father,  who  gives 
no  authority  and  enters  into  no  contract,  is  not  liable  for  goods  sup« 
plied  to  his  son,  any  more  than  an  uncle,  a  brother,  or  a  stranger, 
woold  be.  The  mere  moral  obligation  upon  a  father  to  maintain 
his  child  (which  I  by  no  means  deny,)  affords  i^  inference  of  a 
promise  to  do  sa  In  order  to  bind  a  father  for  a  debt  incurred  by 
bis  son,  you  must  prove,  that  he  has  contracted  to  be  bound,  in  the 
same  manner  you  would  prove  such  a  contract  against  any  other 
person ;  and  it  ought  not  to  be  left  to  juries  to  make  the  law  in  each 
particular  case,  according  to  their  own  feelings  or  prejudices." 
Baron  Parke  says,  **  It  is  a  clear  principle,  that  a  father  is  not  under 
any  legal  obligation  to  pay  his  son's  debts,  unless  he  has  contracted 
so  to  do,  except,  perhaps,  under  the  43  Eliz.,  under  which  he  may, 
under  certain  circumstances,  be  compelled  to  support  his  children 
according  to  his  ability.  A  mere  moral  obligati<m  can  impose  upon 
him  no  such  legal  liability." 

In  this  case  all  the  former  cases  are  elaborately  reviewed,  and 
many  of  them  limited  and  qualified,  and  the  foregoing  may  be  con- 
sidered the  settled  law  in  Westminster  Hall,  so  late  as  1840.  It 
need  not  be  remarked  how  precisely  it  corresponds  with  the  view 
we  had  taken  of  what  the  law  was,  and  what  it  should  be.  The 
laws  are  .made  and  administered  by  young  men  far  more  in  this 
country  than  in  England,  but  it  is  to  be  hoped  that  will  not  induce 
us  to  depart  from  so  salutary  a  rule  of  law,  as  that  giving  the  father 
the  control  of  his  own  househcdd  and  property.  There  is  full  enough 
disposition  of  late  to  subject  fathers  to  the  caprices,  or  the  excesses 
and  extravagance,  if  not  the  domination,  of  thoughtless  and  heart- 
less sons,  in  concurrence  with  others,  who  subsist  by  deluding  and 
destroying  sons,  who  might  otherwise  be  sober  and  decent.  One 
could  hardly  desire  to  see  the  tendencies  in  that  direction  increased. 
A  father,  who  supports  his  family,  ought,  it  would  seem,  to  be  con- 
sulted as  to  the  mode  in  which  it  shall  be  done ;  and,  if  he  will  not 
support  them,  "  being  of  ability,"  the  statute  points  out  the  remedy, 
the  same  in  this  state  as  in  England.  I  know  the  law  is  different 
as  to  the  wife,  and  there  are  substantial  reasons  why  it  should  be. 
She  may  always  buy  necessaries  on  her  husband's  credit,  if  he  turn 
her  off,  without  her  fault,  or  refuse  to  find  her  a  suitable  mainten* 
ance  at  home.  Judgment  affirmed. 


I 


FEBRUART  TERM.  1645.  355 

?niin  V.  Boatfagate. 

Thalbb  B.  WfNN  tr.  Porter  B.  SoirrBOATB. 

If  one  contract  to  labor  for  another  for  a  specified  term,  and  leave  the  aerviee 
of  his  employer,  before  the  expiration  of  the  term,  without  any  cause,  at- 
tributable either  to  the  employer,  or  to  the  act  of  providence,  he  cannot  re- 
oorer  any  oempeDeation  for  the  portion  of  the  term  daring  which  he  in  ftot , 
labon. 

And  it  makes  no  difference  that  the  employer,  before  the  expiration  of  the 
term,  permitted  the  plaintiff  to  be  absent  from  his  employment  for  a  lew 
weeks  npon  a  jonrney, — the  plaintiff  having,  after  his  return,  again  re- 
•naad  labor  fiir  his  employer,  under  the  contract 

Nor  does  it  make  any  difference,  that  the  plaintiff  ceased  laboring  for  his 
employer,  under  the  belief,  that,  according  to  the  legal  method  of  comput- 
ing time,  under  similar  contracts,  he  had  continued  laboring  as  long  as 
could  be  required  of  him. 

Nor  that  the  employer,  during  the  term,  has  from  time  to  time  made  pay-   ; 
ments  to  the  plaintiff  for  his  labor.  / 

And  if,  in  such  case  the  defendant  have  made  payments  to  the  plaintiff  upon 
the  contract,  during  the  term,  and  the  pllQntiff,  having  commenced  an  ac« 
tion  of  book  account  to  recover  for  his  services,  is  defeated,  upon  the 
ground  that  he  left  the  service  of  the  defendant,  without  legal  cause,  before 
the  expiration  of  the  term,  the  defendant  can  have  no  recovery  against  the 
plaintiff  for  the  amount  of  payments  thus  made. 

Book  Accoi^nt.  Judgment  to  account  was  rendered  in  the 
county  courts  and  an  aiiditor  was  appointed,  who  reported,  in  sub- 
stance, as  follows. 

The  main  charge  in  the  plaintiff's  account  was  for  labor  for  the 
defendant  for  one  hundred  and  thirty  one  days  and  a  ha]£  The  de- 
fendant's account  consbted  of  charges  of  payments  made  by  him  to 
the  plaintiff,  for  the  labor,  from  time  to  time,  while  the  plaintiff  was 
performing  the  labor.  It  appeared  that  the  plaintiff  was  a  journey- 
man tailon^  and  the  defendant  was  a  merchant  tailor.  In  May, 
1841,  the  defendant  entered  Into  a  contract  with  the  plaintiff,  by 
which  he  was  to  labor  for  the  defendant  six  months,  at  $26  a  month. 
Winn's  business  was  to  be  the  pressing  of  the  work  done  by  the 
girls^  and  to  show  them  about  their  work,  when  required.  The 
plaintiff  commenced  work,  under  the  contract,  May  17, 1841.  In 
September,  1841,  the  plaintiff  wished  to  take  a  journey  to  Boston, 
and  the  defendant  consented  that  he  might  go.    Accordingly  the 


356  WINDSOR  COUNTY. 

Winn  V.  BouUtfa^^ 

plaintiff  left,  on  the  19th  of  September,  Apd  resumed  bis  vork  in  the 
shop  on  the  5th  day  of  October,  and  continued  to  w6rk  nntil  the 
30th  of  October,  which  was  Saturday.    The  next  day,  which  was 
Sunday,  he  told  the  defendant  that  his  time  was  out,  and  that  be 
should  not  work  for  him  any  more.    The  defendant  told  him  be 
was  not  aware  that  his  time  was  out,  and  asked  him  if  he  cosld  not 
stay  longer.    The  plaintiff  had  understood  that  another  journeymaa 
tailor,  in  the  same  village,  in  a  settlement  with  a  master  tailor,  had 
claimed,  and  had  been  allowed  to  reckon,  twenty  four  working  days 
as  a  month ;  and  it  was  upon  this  principle  that  he  reckoned  hia  la- 
bor for  the  defendant  at  six  months,  not  deducting  the  time,  during 
which  he  had  been  absent  upon  his  journey ,-*-concerning  the  reck- 
oning, or  deducting,  of  which,  nothing  was  said,  by  the  parties, 
either  at  the  time  of  making  the  contract,  or  afterwards.    On  McHir 
day,  November  1st,  the  plaintiff  called  upon  the  defendant  for  a  set- 
tlement ;  but  the  defendant  refused,  saying  that  he  should  not  settle 
with  him,  until  his  time  was  out ;  and  the  plaintiff  thereupon  con- 
sulted an  attorney,  who  advised  him  to  return  to  his  labor,  and  work 
until  the  defendant  should  agree  that  his  time  was  out.    On  the 
morning  of  Tuesday,  November  2d,  the  plaintiff  went  to  the  shop, 
to  resume  his  work,  and  commenced  befiore  breakfast ; — but  it  did 
not  appear  that  he  notifi^  the  defendant  of  his  change  of  purpose, 
and  intention  to  remain,  and  the  defendant  made  arrangements  for 
other  help  in  his  shop.    After  breakfast  one  of  the  girls  in  the  shop 
applied  to  the  plaintiff  for  some  directions  respecting  her  work, 
which  the  plaintiff  refused  to  give,  but  referred  her  to  another  jour- 
neyman in  the  shop,  saying,  "  all  the  difficulty  in  the  shop  has  been 
laid  to  me."    This  refusal  was  reported  to  the  defendant  by  the 
foreman  of  the  shop,  and  thereupon  another  journeyman  was  di- 
rected, by  the  defendant,  to  take  charge  of  the  pressing-jack,  at 
which  the  plaintiff  had  usually  worked.    On  being  informed  of  this 
arrangement  the  plaintiff  went  into  the  lower  shop,  and  inquired  of 
the  defendant  if  he  wished  him  to  go  on  and  work  out  his  time,  and 
said  that  he '*  hoped  to  get  along  without  a  ftiss."    The  plaintiff 
told  him,  that  he  "  had  left  him  (plaintiff)  once,  and  he  might  take 
his  own  course."    The  plaintiff  did  not  again  go  to  work  in  the 
shop. 
The  county  court  rendered  judgment,  upon  this  report,  for  the 
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E.  HulchinsQn  for  plaintiC 

1.  Although  the  contract  was  in  terms  a  hiring  for  six  months^ 
sad  the  plaintiff  undertook  to  perform  the  whole  t«m, — stilly  we 
submit^  whether,  from  the  conduct  of  the  parties  under  the  contract^ 
as  reported  by  the  auditor,  a  strict  and  technical  performance  to  the 
letter  ever  entered  into  the  minds  of  the  parties,  as  constituting  a 
cimdition, precedent  to  any  right  in  the  plaintiff  to  demand  payment* 
It  was  not  so  expressed^  as  in  Fenton  y.  CUwk^  11  Vt.  657,  and  the 
auditor  has  not  found  the  fact  of  such  understanding ;  and  the  de- 
fendant's conduct,  to  say  the  least  of  it,  was  extremely  inconsistent 
with  the  idea  that  he  so  regarded  it, — to  wit,  his  consent  to  the 
plaintiff's  journey  below  during  the  six  months,  as  well  as  the  pay- 
ments,  charged  in  his  account,  made  from  time  to  time  from  the 
very  commencement  of  the  service. 

'  2.  But,  treating  it  as  strictly  a  case  of  condition  frecedent,  the 
defence  cannot  prevail,  unless  the  facts  reported  show,  that  the 
plaintiff,  whilst  the  condition  was  in  full  force,  "  voluntarily  and 
without  cause  abandoned  the  contract"  Brown  v.  Kimball,  12  Vt. 
617.  If  he  left  the  defendant's  service,  under  the  honest  helitf  thai 
the  contract  was  fulfilled,  although  it  should  afterwards  be  decided, 
upon  a  balance  of  testimony,  that  it  was  not,  it  was  no  abandonment 
of  the  contract,  within  the  principle  of  tlie  decided  cases. 

And  in  this  case  the  leaving  was  not ''  without  cause ;"  but  an 
excuse  is  found  by  the  auditor,  showing  it  to  have  been  owing  solely 
to  an  innocent  mistake  of  the  plaintiff  in  the  mode  of  computation ; 
he  having  reckoned  the  time  by  lunar  instead  of  calendar  months, 
as  the  auditor  finds  he  had  been  informed  was  practiced  in  the 
vicinity. 

3«  Again,  the  plaintiff  was  discharged  from  the  condition,  (if  it 
were  such,)  by  the  defendant's  consenting  to  the  plaintiff's  journey 
to  Boston  during  the  stipulated  term ; — thereby  rendering  a  techni- 
cal performance  impossible.  And  the  condition,  having  been  once 
released,  can  never  be  renewed,  as  a  ground  of  forfeiture,  without 
some  new  agreement  to  that  effect.  Fenton  v.  Clark,  11  Vt  563. 
So  are  the  old  authorities.  1  Rol.  471 1 47, 50, 52.  3  Com.  Dig.  132. 
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TVa€ff  4*  Converse  for  defendant. 

The  plaintiff  is  not  entitled  to  recover  for  his  labor.  Sieam  Bod 
Co.  Y.  Wilkins,  8  Yt.  54.  Jennings  ▼.  Camp,  13  Johns.  94.  Faa^ 
on  V.  Mansfield,  2  Mass.  147.  Sutton  ▼.  Tyrrell,  12  Vt.  79.  Rip- 
fey  T.  atpum,  13  Yt.  268.  4  Greenl.  454.  14  Mass.  266.  14 
Johns.  484.  2  Pick.  267.  He  cannot  avoid  the  effect  of  the  rule 
of  law,  by  saying  that  he  acted  in  good  faith,  since  he  was  bound  to 
know  the  law ;  and  it  is  the  law  of  the  land,  and  not  the  party's  mts- 
taken  notions  of  his  duty,  which  furnishes  the  rule  on  which  cases 
are  to  be  decided  in  courts  of  justice.  The  permission  given  by  the 
defendant  to  the  plaintiff  to  take  the  journey  to  Boston  could  not 
abrogate  the  original  contract  for  labor,  an4  entitle  the  plaintiff  to 
recover  pay  for  whatever  time  he  labored,  unless  it  was  so  agreed. 
No  such  agreement  was  proved,  or  pretended ;  but  the  facts  show 
most  conclusively  that  neither  party  so  understood  it 

The  defendant  was  under  no  obligation  to  receive  back  the  plain- 
tiff, at  the  time  he  returned  and  offered  to  serve  out  his  time.  Sui' 
ton  V.  Tyrrell,  12  Vt.  79.  Lantry  v.  Parks,  8  Cow.  63.  Spain  v. 
Amott,  2  Stark.  256. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  only  question  in  this  case  is,  whether  the  plain- 
tiff, by  leaving  the  employment  of  the  defendant^  forfeited  any  claim 
for  the  balance  of  his  account; — for  it  is  only  the  balance,  that  is 
to  be  affected.  If  the  defendant  chose  to  make  payments,  before 
the  contract  had  been  fulfilled,  he  cannot  recover  them  back. 

The  plaintiff  contracted  to  labor  six  months.  He  left,  before  the 
time  had  expired,  without  any  cause,  that  was  attributable  to  the 
defendant, — nor  was  it  on  account  of  any  interposition  of  provi- 
dence. It  then  rests  upon  the  general  and  fully  recognized  princi- 
ple, which  governed  the  case  of  Ripley  v.  Chipman  and  numerous 
other  cases.  We  recognize  this  case  as  coming  within  that  princi-  . 
pie  of  law ;  and  when  we  do  that,  there  is  nothing  necessary  to  be 
said  farther,  as  that  principle  has  been  so  much  dwelt  upon,  in  the 
various  cases  that  have  been  decided,  that  the  law  is  now  well  un- 
derstood. 

Judgment  affirmed. 


I 
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Alfred  Onion  v.  Nathanul  Fullbrton. 

Wben  th6  testimon/  ofiered  and  admitted  in  the  eoart  below  waf  objected  to« 
and  the  qaestion  presented  upon  the  bill  of  exceptions  is  whether  the  testi- 
mony tended  to  snppoit  the  declaration,  the  sapreme  coart  will  not  exam-- 
ine  into  the  suflloienoj  of  the  declcxation,  bat  will  affirm  the  judgment,  if 
the  teftimony  was  pertinent  to  the  iseae. 

A  declaration  in  account,  which  alleges  that  the  defendant  was  bailiff  of  the 
plaintiff  of  certain  property,  and  which  shows  that  the  parties  were  joint 
tenants  of  the  property,  is  sustained  by  eridenee  tending  to  show  a  joint 
ownership  of  the  property,  ^and  that  the  defendant  has  received  more  than 
his  share  of  the  avails  of  the  property;'  and  this  evidence,  upon  the  issue 
whether  the  defendant  was  bailiff  and  receiver,  will  entitle  the  plaintiff  to 
a  verdict. 

AccotTNT.  It  was  alleged  in  the  declaration  that  the  defendant, 
from  the  first  day  of  January,  183^,  to  the  first  day  of  Jandary,  1899, 
was  the  bailiff  of  the  plaintiff,  and  had  the  care,  &c.,  of  a  large 
amount  of  property  belonging  to  the  plaintiff  and  defendant,  to  use, 
improve,  and  dispose  of  for  the  common  benefit  of  the  plaintiff  and 
defendant,  and  to  render  a  reasonable  account  therefor  to  the  plaintiff, 
and  that  the  defendant,  during  the  said  time,  received  divers  large 
sums  of  money  to  make  profit  thereof  for  the  use  of  the  plaintiff  and 
defendant,  and  thereof  to  render  a  reasonable  account  to  the  plaintiff, 
upon  demand ;  and  that  the  defendant,  though  requested,  had  never 
rendered  any  account  to  the  plaintiff.  The  defendant  pleaded  that 
he  was  never  bailiff  or  receiver,  as  alleged  in  the  declaration,  and 
upon  tliis  plea  issue  was  joined,  which  was  tried  by  the  jury. 

On  the  trial  the  plaintiff  proved  that  one  Clark  was  the  owner  of 
^certain  stage  coaches,  horses,  &>c.,  and  run  a  stage  on  the  mail  route 
from  Chester  to  Rutland,  and  that,  becoming  embarrassed  in  his 
pecuniary  affairs,  he  put  the  property  into  the  hands  of  these  par- 
ties, under  a  contract,  by  which  they  were  to  hold  the  property,  and 
run  the  stage,  and  carry  on  the  business  in  their  own  names,  and, 
when  opportunity  occurred,  to  sell  the  same,  and,  after  paying  them- 
selves from  the  receipts  and  avails  for  all  they  had  paid  out  in  the 
business,  to  pay  over  the  balance  to  Clark  ;  that  these  parties  did 
take  the  property,  and  run  the  stage  for  a  time,  and  then  sold  the 


960  WINDSOR  COUNTY. 

Onion  «.  Fultortoii. 

property ;  and  that  the  plaintiff  paid  out  several  hundred  dollars  more 
than  he  received,  and  more  than  the  defendant  paid  out,  and  that 
the  defendant  received  several  hundred  dollars  more  than  he  paid  oot. 
The  court  directed  the  jury,  that,  upon  these  facts,  the  plaintiff 
was  entitled  to  a  verdict ;  to  which  decision  the  defendant  excepted. 
Exceptions  were  also  taken,  by  the  defendant,  to  the  report  of  the 
auditors  appointed  in  the  case^  which  exceptions  were  subsequently 
waived. 

D.  Kellogg  and  L,  Adams  for  defendant 

The  declaration  is  nn  generis,  Nehher  the  relation  of  joint  ten- 
ants, tenants  in  common,  or  copartners,  is  alleged ;  and  yet  some 
kind  of  mutual  or  joint  interest  in  the  property  would  seem  to  be 
intended.  It  cannot  be  regarded  as  an  action  upon  the  statute,  as 
some  material  allegations  are  wanting.  Brinsnudd  v.  Mayo,  9  Vt. 
31.  It  can  only  be  regarded  as  an  action  at  common  law,  and  to 
be  supported  (if  at  all,)  on  common  law  principles ;  and  if  so,  we  say 
the  evidence,  for  that  purpose,  was  wholly  insufficient;  3  Hill  59; 
Wilkins  V.  Burton,  6  Vt.  76. 

If  the  transactions  between  Clark  and  these  parties  shall  be 
viewed  as  legal,  then  it  appears  that  the  plaintiff  and  defendant  were 
ihe  Joint  bailiffs  of  Clark,  and  liable  to  account  to  him.  And  it  is 
insisted  that  one  joint  bailiff,  or  agent,  cannot  sustain  account 
against  his  co-bailiff;  1  Bac.  Ab.  17.  (A.)     13  Vt  517. 

No  contract,  whatever,  was  shown  between  these  parties,  in  rela- 
tion to  the  property,  in  respect  of  which  an  account  is  claimed ; 
and,  as  this  action  is  always  founded  on  a  privity  of  contract,  or 
estate,  and  will  not  lie  against  a  wrong  doer,  it  follows  that  the  proof 
is  not  sufficient;  9  Vt  31. 

N,  Richardson  for  plaintiff. 

1.  It  appears,  from  the  case  stated  in  the  bill  of  exceptions,  that 
the  plaintiff  and  defendant  held  the  property  as  tenants  in  common, 
and  that  the  defendant  had  received  several  hundred  dollars  more 
of  the  avails,  than  the  plaintiff;  and  hence  the  action  of  account 
well  lies  to  adjust  the  difierence.  1  Swift's  Dig.  580-582.  Albec 
V.  Fairbanks,  10  Vt.  314.  1  Binn.  191.  2  Caine  293.  12  Johns. 
402.    3  Day  377.    7  Conn.  95,    35E.  C.L.  114. 
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3.  They  receit ed  tbo  pfopertj  jointly^  and  were  joiady  liable  to 
Clarky  and  wbatefer  sums  either  of  then  paid,  or  rteeiTed,  were  for 
their  joint  benefit ;  and  no  doabt  it  was  good  aoeoiittling»  before  the 
anditoTB,  for  the  defendant  to  show  that  he  had  paid  the  avails  to 
Clark,  a&er  the  plaintiff  had  recei? ed  the  fiill  amount  of  his  dis- 
barsemenUy  bat  not  before. 

The  opinion  of  the  coart  was  delivered  by 

Williams^  Ch.  J.  In  this  case  the  exceptions  to  the  report  of 
the  anditors  are  waived.  The  only  question,  which  remains,  is  as 
to  the  exceptions  taken  at  the  trial.  There  is  no  demurrer  to  the 
declaration,  and  no  motion  in  arrest,  and  our  inquiry  must  be, 
.  whether  the  proof  supports  the  declaration  ;-^and,  in  our  opinion,  it 
does. 

In  the  declaration  it  is  stated  that  the  defendant  was  bailiff  of  the 
plaintiff  of  certain  property ;  but  it  is  farther  to  be  learned  from  the 
declaration,  that  the  parties  were  tenants  in  common  of  the  property 
mentioned;  and  it  is  very  similar  to  a  form  given  in  Wentworth's 
Pleadings.  The  evidence  tended  to  show  the  joint  ownership,  and 
that  the  defendant  had  received  more  than  he  paid,  and  more  than 
his  share ;  and,  on  the  issue  formed,  this,  we  think,  entitled  the 
plaintiff  to  a  verdict,  as  it  proved  directly  the  allegations  in  the  dec- 
laration. 

Whether  the  declaration  would  have  been  good,  if  demurred  to, 
we  are  not  called  on  to  say.  The  county  court  would  not  have  been 
jastiiied  in  testing  the  sufficiency  of  the  declaration,  on  the  trial  of 
the  issue  formed.  The  judgment  of  the  county  court  is  therefore 
affirmed. 


William  Adams  v,  Jacob  Fox. 

0ns  who  Ifts  exsented  a  receipt  to  an  attaehing  officer,  for  property  attached, 
thereby  promising  to  deliver  the  property  to  the  officer  Upon  demand,  may  • 
show,  in  defence  of  an  action  against  bim  upon  the  receipt,  that  the  prop- 
erty receipted  was,  at  the  time  of  the  attachment,  his  property,  and  not 
ItaMe  to  ^e  attachment,  and  that  be  then  so  kifonned  the  officer ;  and  such 
dbowing  will  eatids  him  to  jadgment  ia  his  frvor.' 
46 
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Assumpsit  upon  a  receipt  for  property  attached.  Plea,  the  gen- 
eral issue,  and  trial  by  the  coart. 

On  trial  the  plaintiff  gave  in  evidence  the  receipt  declared  up<»y 
executed  by  the  defendant,  by  which  he  acknowledged  that  he  had 
receifed  of  the  plaintiff,  a  deputy  riieriff,  one  hundred  and  twenty 
five  sheep's  pelts,  worth  one  hundred  dollars,  which  the  plaintiff  had 
attached  as  the  property  of  Andrew  Backus,  upon  several  writs  of 
'  attachment  against  him,  describing  them,  which  property  the  de- 
fendant therein  promised  to  ''  deliver  to  said  Adams,  or  his  order, 
on  demand,  free  from  expense."  The  plaintiff  also  proved  the  other 
facts,  necessary  to  support  his  declaration. 

The  defendant  then  offered  to  show  that  the  property  named  in 
the  receipt  belonged  to  him,  at  the  time  the  attachment  was  made, 
and  that  he  then  so  informed  the  plaintiff  To  the  admission  of 
this  testimony  the  plaintiff  objected ;  but  the  court  overruled  the  ob- 
jection, and  received  the  testimony,  and  rendered  judgment  for  the 
defendant.    Exceptions  by  plaintiff. 

A.  P.  Hunton  for  plaintiff. 

The  contract  was  made  by  competent  parties,  and  is  lawful.  If 
it  is  founded  upon  sufficient  consideration,  the  evidence  offered  by 
the  defendant  was  improperly  admitted.  An  officer  has  a  special 
property  in  goods  lawfully  attached  by  him,  and  a  right  of  possea- 
sion.  Bigelow's  Dig.  110,  ^  10.  Ladd  v.  North,  2  Mass.  514. 
Whittier  v.  8m%t7^  et  al,  11  Mass.  211.  Johnson  v.  Edson,  2  Aik. 
299.  Any  act,  by  which  the  defendant  has  benefit,  is  a  sufficient 
consideration  for  a  promise, — as  the  delivery  of  certain  goods,  in 
which  the  plaintiff  had  only  a  special  property ;  for  the  defendant  had 
a  benefit  by  the  present  possession.  Cro.  Eliz.  218.  Tdv.  450, 
cited  in  1  Com.  on  Cont.  12.  Any  forbearance  of  a  right  is  a  foun- 
dation for  an  undertaking.  PiUans  et  al,  v.  Meirop  et  a/.,  3  Burr. 
1673.  The  officer  had  a  right  to  retain  the  possession  of  the  prop- 
erty, as  against  the  defendant  and  all  the  world,  whoever  might  be 
the  real  owner  of  it.  State  v.  Downer  et  al.,  8  Vt  434.  This 
right  he  forebore,  at  the  defendant's  request. 

But,  if  it  is  considered  that  the  officer  had  not,  strictly,  and  in  jus- 
tice, a  riglit  to  the  possession,  if  the  prc^erty  belonged  to  the  de- 
fendant, it  still  stands  that  he  claimed  that  it  was  not  the  defendaatfa 
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property,  and  the  dispute  was  settled,  as  the  eentract  ahows.  Blake 
▼.  Peek,  11  Yt  48S. 

It  is  sufficient  that  a  slight  benefit  be  conferred  by  the  plaintiff  on 
di^  defendant.  Ohit  on  €ont.  7.  1  Com.  on  Cont.  14.  2  Saund. 
R.  137  «,  n.  6.    10  Yes.  80^305.    1  Bridg.  Eq.  Dig.  369. 

The  contract  in  this  case  is  reasonable ;  the  defendant  regarded 
his  title  to  the  property  as  doubtful,  and  concluded  to  relinquish  his 
claim  to  it,  by  having  the  privilege  of  then  possessing  it. 

/.  Barrett  and  J.  8.  Marty  for  defendant. 

As  between  the  officer  and  receiptor,  the  receipt  is  a  contract  of 
indemnity  to  the  officer.  Spencer  y.  WiUiams,  3  Yt.  209;  13 
Conn.  521.  Its  conclusiveness  rests  on  the  ground  that  the  officer 
is  liable,  upon  his  return,  to  have  the  receipted  property  to  respond 
final  judgment.  In  this  case,  having  attached  the  property  of  Fox, 
and  not  of  Backus,  his  return  created  no  liability.  If  he  had  given 
up  the  prq>erty  to  Fox  after  attachment,  showing  that  it  belonged  to 
Fox  would  have  been  a  good  defence  for  him.  If  he  had  taken  the 
property  and  sold  it,  he  would  have  been  liable  to  Fox  therefor  in 
trespass.  Merritt  v.  SRUer,  13  Yt.  416.  8tate  y.  Jft/fer,  12  Yt. 
437.     Learned  v.  Bryant  et  al.,  13  Mass.  224. 

The  receiptor  is  not  estopped  from  showing  that  the  property  re- 
ceipted is  his  own.  1.  In  this  case  he  practiced  no  fraud  upon  the 
officer,  by  silence,  or  misrepresentation  as  to  the  ownership  of  th6 
property,  by  which  the  officer  was  caused  to  withhold  inquiry  or 
search  for  other  property.  2.  The  receipt  makes  no  admission  as 
to  whose  the  property  t ;,  in  fact,  but  only  as  whose  it  is  attached. 
8.  Nor  is  the  promise  to  return  the  property  conclusive.  The 
receiptor  may  show,  in  defence,  that  the  property  belonged  to  an- 
other, or  that  it  has  perished,  without  his  fault.  13  Conn.  520-622. 
13  Mass.  224.  Harvey  v.  Lane,  12  Wend.  563.  Edson  v.  Weston, 
7  Cow.  27a 

Moreover,  the  consideration  of  the  premise  may  be  inquired  into 
in  this  case,  as  well  as  in  an  action  on  a  promissory  note.  What  is 
the  consideration  of  the  promise  in  the  receipt  ?  Not,  as  has  been 
sometimes  said,  the  yielding  to  the  receiptor  a  specific  lien  and 
right  of  possession  acquired  by  the  attachment;  Fisher  v.  Cobh,  6 
Vt  622 ;  if  the  prop^y  belonged  to  FoK,  the  officer  had  no  right  to 
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the  poBseision,  bat  that  right  was  in  Fox  alone ; — if  80|  the  penaot- 
ting  Fox  to  keep  that  poesession  could  be  no  oonaideration  for  the 
promise  to  return. 

•  Agaiui  if  the  receiptor  giTea  up  the  property  to  the  nal  owntr^ 
that  fact  may  be  shown  by  him,  and  it  oonstitutaB  a  fiill  defence  to 
an  action  on  the  receipt  13  Mass.  13.  12  Wend.  M3.  7  Cow. 
S76.  13  Conn.  520.  Story  on  Bailments  06.  Why  may  not  dM 
receiptor  as  well  show  that  the  property  is  Ats  men? 

Policy^  alsOf  requires  that  the  receiptor  be  permitted  to  show  the 
property  attached  and  receipted  to  be  his  own,  in  defence  to  an  ac- 
tion upon  the  receipt  If  he  can  only  show  it  in  miUgmtUm  rf  domr 
0ges^  he  will  be  driven  to  the  alternative  of  losing  the  posaeesiott 
and  use  of  his  property  until  the  failure  of  the  suit  on  which  it  wu 
attached,  or  until  the  officer  sees  fit  to  deliver  it  up  to  him,  or  until 
he  has  established  his  right,  by  a  suit,  to  recover,  not  his  property^ 
but  the  vaJm  of  it  And  why  sustain  this  action,  for  the  sheriff  to 
recover  nominal  damages,  which  can  be  of  no  use  to  the  creditor  1 
And  if  this  suit  may  be  sustained  against  Fox,  why  may  not  he  sua^ 
tain  an  action  against  Adams,  and  recover  the  damiges  and  coetSi  to 
which  he  has  been  subjected  in  this  suit  ? 

The  opinion  of  Uie  court  was  delivered  by 

Rbjmpiild,  J,  The  only  question  in  this  case  is,  whether  a  i^ 
ceipt  man  may  defend  the  suit  of  the  sherifl^  by  showing  that  the 
property  belonged  to  him  at  the  time  of  the  attachment  The  < 
of  Letamed  v.  Btyani,  13  Mass.  222,  decides,  that  die  receipt  i 
may  show  that  the  property  belonged  to  a  third  person,  who  has 
elaimed  it,  and  to  whom  it  has  been  surrendered.  The  case  of 
Barsley  v.  ITositftoii,  15  Pick.  40,  decides^  that  the  receipt  maa 
nay  show  property  in  himself  in  mUigatum  of  damages ;  and,  in  cod* 
sequence  ofsnch  proof,  the  recovery  was  merely  nominaJ  in  that 
ease.  The  case  o(  Jones  v.  Gilbert,  13  Conn.  507,  seems  to  decide^ 
in  general  terms,  that  such  a  defence  is  available  to  the  Adiest  ex- 
tent ;  although  that  question,  in  that  partkukr  case,  only  aieeted 
the  fuantum  of  the  damages,  there  being  other  property,  lo.  which 
that  question  did  not  extend. 

The  princqile  of  all  these  cases  is  the  same,  I  think.  The  qaet> 
don  is,  whether  the  <dker  is  answerable  over  to  any  one;  and  if  not. 
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the  defence  is  received^  to  prevent  circuity  of  action.  It  is  rather 
anomalous,  to  saffbr  an  of&cer,  in  such  case,  to  recover  nominal 
damages;  and  if  it  could  be  justified  upon  any  ground,  it  would 
aeem  to  be  on  that  of  the  receipt  man's  not  asserting  his  claim  at 
the  time  of  the  attachment,  and  thus  leading  the  officer  astray.  In 
Midi  case,  perhaps,  the  officer  ought  not  to  be  east  in  the  suit, 
and  burdened  with  a  bill  of  cost.  And  I  can  conceive,  that,  if  the 
officer  had  been  induced  to  forego  farther  attachment,  which  he 
might  else  have  made,  in  consequenoe  of  the  receiptor's  silence,  he 
might  thus,  in  equity  and  justice,  make  himself  liable  for  the  fliU 
value  of  the  property.  But  nothing  of  that  kind  exists  in  the  pres- 
ent case.  The  claim  of  the  receipt  man  was  seasonably  asserted, 
the  officer  has  not  been  decoyed,  or  deceived,  he  b  answerable  over 
to  no  one,  and  to  refuse  this  defence  is  to  give  to  this  class  of  con- 
tracts a  force  and  validity,  which  they  have  not  hitherto  had. 

There  is  no  strict  estoppel,  except  by  record,  or  deed.  When 
parol  contracts  have  been  construed  in  the  nature  of  an  estoppel^  it 
has  been  to  prevent  fraud.  And,  as  I  have  said,  if  the  defendant 
had  made  no  claim  to  this  property  at  the  time  of  the  attachment, 
that  might  present  a  case,  where  he  would  be  estopped,  by  his  si- 
lence, from  asserting  a  claim  to  it,  or  showing  any  such  fact  in  de* 
ftnce  of  a  suit  upon  the  receipt.  But,  in  the  absence  of  all  fraud,  I 
apprehend  that  sach  defences  are  always  allowed  in  analogous 
cases.  The  person,  who  submits  to  the  attachment,  is  supposed  to 
act  under  a  species  of  duress,  because  he  cannot  resist  it.  It  is 
much  the  same  as  one  giving  bail  on  an  irregular  process ;  he,  or  his 
bail,  may,  ordinarily,  defend  upon  scire  facias ;  Aiken  v.  Michard' 
ISM,  15  Vt.  500.  It  is  much  the  same,  in  principle,  as  that  of  paying 
illegal  toll, — which  the  party  may  always  recover  back,  or  he  may 
defSend  a  contract  given  for  the  same.  This  last  case  is  not,  how* 
ever,  fully  in  point,  because  thert  is  illegality,  as  well  as  duress. 
The  receipt  only  admits  the  formal  attachment,  but  not  that  it  is 
legal,  and  binding  upon  the  property.  The  receipt  man  undertakes 
fto  re^deliver  the  property,  or  show  what  will  excuse  the  officer  from 
dl  liability  to  any  one  on  acoount  of  the  property  not  being  snrren* 
dered.    That  was  d(me  in  the  present  case. 

Judgment  affirmed. 
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Where  a  debtor  makei  an  anignment  of  all  hif  property  lor  the  benefit  of 
ail  hif  creditor!,  any  one  of  the  creditors,  who  does  not  become  a  party  to 
the  deed  of  aaaignment,  may  sua  tain  an  action  at  any  time,  upon  hif  claim, 
against  the  debtor,  even  though  such  creditor  may  have  received  firom  tho 
assigneei  out  of  the  trust  fiind,  a  payment  towards  his  claim.  > 

And  if  there  be  appended  to  the  assignment  an  acceptance,  to  be  signed  by 
the  creditors,  by  which  those  signing  agree  to  await  the  accounting  of  the 
assignee,  which  acceptance  is  signed  by  a  large  proportion  of  the  creditors, 
yet  no  assent  to  such  clause,  on  the  part  of  a  creditor  who  does  not  sign 
such  acceptance,  will  be  implied  from  the  fact  that  such  creditor  received 
firom  the  assignee,  out  of  the  trust  fiind,  a  payment  upon  his  claim,  before 
he  commenced  any  action  upon  his  claim ;  nor  will  the  acceptance  of  such 
payment  by  him,  under  these  circumstances,  preclude  him  from  the  right 
to  commence  such  action  at  any  time. 

But,  as  against  a  creditor  who  signs  such  acceptance,  such  clause  will  operate 
as  a  temporary  bar  of  his  right  of  action  upon  his  claim.  Xkigtbmrff  ▼. 
Deming  d  aL^  Windsor  Co.  1843,  cited  by  Williams,  i. 

Assumpsit  upon  a  promissory  note.  Plea,  the  general  issue,  and 
trial  by  jury. 

On  trial,  the  plaintifiT  having  proved  the  execution  of  the  note  de- 
clared upon,  the  defendants  offered  evidence  tending  to  prove,  that, 
about  ten  months  subsequent  to  the  execution  of  the  note  declared 
upon,  they  made  an  assignment  of  all  their  property,  for  the  benefit 
of  their  creditors  generally ;  they  also  offered  the  said  assignment  in 
evidepce,  with  the  acceptance  upon  it  by  the  assignees,  in  writing, 
of  the  trust,  and  also  the  acceptance,  indorsed  upon  it,  of  a  number 
of  the  creditors  of  the  defendants,  (but  not  signed  by  the  plaintiffs) 
by  which  the  creditors,  signing  it  agreed  to  receive  the  dividends, 
which  might  accrue  to  them  "  after  a  faithful  accounting  by  the  said 
assignees,  and  await  the  same."  The  defendants  also,  in  the  same 
connection,  offered  evidence  tending  to  prove  that  the  plaintifis 
knew  the  terms  of  said  assignment;  that,  about  three  months  after 
the  execution  of  the  assignment,  the  plaintifiQi'  agent,  N.  FuUerton, 
having  in  his  possession  the  note  declared  upon,  was  in  the  store  of 
the  assignees,  where  they  were  doing  business  as  such  assignees, 
and  that  the  assignees  made  to  said  Fullerton  a  payment,  as  a  poi^ 
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tion  of  the  plaintifi'  ditidend  on  said  note ;  and  that  said  pajmeni 
was  made  from  the  trust  fiinds,  and  was  indorsed  at  the  time  upon 
the  note  by  Follerton,  who  knew  all  these  facts  at  the  time;  thai 
this  was  prior  to  the  commencement  of  this  action ;  and  that  the  as- 
signees had  not,  at  the  time  this  action  was  commenced^  rendered 
an  account  of  their  doings  under  said  assignment 

The  testimony  thus  offered  by  the  defendants  was  objected  to  by 
the  plaintiffs,  and  excluded  by  the  court ;  to  which  decision  the  de- 
fendants excepted.    The  jury  returned  a  verdict  for  the  plaintiffik 

0.  Hutchinson  and  N,  Richardson  for  defendants. 

The  testimony,  offered  by  the  defendants,  should  have  been  ad- 
mitted, for, 

1.  The  reception,  by  the  plaintiflb,  of  the  money  from  the  as- 
signees, and  the  indorsement  of  the  same  upon  the  note,  as  a  part 
payment,  was,  in  law,  (as  in  equity,)  an  assent  to  the  assignment. 
S  Kent  5da  Drakehy  et  al.  v.  De  Forrest  et  a/.,  3  Conn.  272, 
[Day's  Dig.  20,  §  8.] 

2.  The  plaintiff  were  therefore  estopped  from  this  suit,  as  was 
expressly  decided  by  Uiis  court  in  the  case  of  Kingsbury  v.  Deming 
€t  al.,  Windsor  Co.,  Feb.  T.  1842. 

£.  Adams  for  plaintifis. 

The  express  written  agreement,  at  the  end  of  the  assignment,  for 
delay,  was  never  signed  by  the  plaintiffs,  and  no  such  agreement 
can  be  implied. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  We  can  see  no  reason  for  reversing  the  judg- 
ment of  the  county  court.  There  is  nothing  in  the  terms  of  the 
assignment,  which  bound  the  creditors  to  delay  commencing  suits. 
Neither  is  there  any  such  agreement  to  delay  implied  in  the  fact  of 
the  plaintiffs'  accepting  and  receiving  the  amount  paid  to  them  by 
the  assignees,  as  trustees. 

The  case  oiEingshury  v.  Deming  ei  al./^  decided  in  this  county 

*J&«  OigOuryT.mjfji.  Dmmg  md  Mvt  (Mm,  Windsor  Co.  Feb.  T. 
1842.  Thif  was  an  action  of  aMumpsit  apon  a  promissory  note,  signed  by 
tbe  defendants  as  partners,  and  came  to  the  county  conrt  by  appeal.    In  the 
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in  February^  1842,  can  be  no  authority  in  the  cafle.  In  that  caie 
there  was  an  agreement  in  writing,  signed  by  Kingsbory,  by  which 
he  accepted  the  provisions  made  in  the  assignment,-  and  agreed  to 
accept  ^e  dividends,  which  might  accrue,  and  await  the  same. 
This  was  held  to  be  a  temporary  bar.  In  the  case  before  us,  there 
is  no  such  acceptance,  or  agreement.  Thf  judgment  of  the  coonty 
court  is  therefore  affirmed. 


(^UDty  court  the  defendants  pleaded,  in  bar  of  the  plaintiff 'a  action,  that, 
prior  to  the  commencement  of  this  action,  they  had  made  a  general  asngn- 
ment  of  all  their  partnership  property,  for  the  benefit  of  all  their  creditors,  of 
whom  the  plaintiff  was  one,~setting  forth  the  terms  and  provisions  of  the 
assignment,~and  alleged  that  the  plaintiff,  *<  in  writing,  under, his  hand,  ac* 
M  cepted  the  said  prorision,  so  made  for  him,  as  aforesaid,  and  then  and  there, 
**  in  consideration  thereof,  to  wit,  of  said  assignment  and  the  provisions  there* 
**  in,  as  aforesaid,  the  said  plaintiff  agreed  to  await  the  said  accounting  of  the 
*'  said  assignees,  and  the  payment  of  the  diyidend  which  might  accrue  and 
"  belong  to  the  said  plaintiff,  as  aforesaid,  and  to  forbear  and  suspend  all  pro- 
**  cess  of  collection  of  said  note,  in  the  said  action  sued,  until  the  said  ae- 
^  counting  of  the  said  assignees,  as  aforesaid,  and  until  a  reasonable  and  pvop- 
**  er  time  be  allowed  to  said  assignees  for  rendering  their  said  aceonnt,"  Ac.  ; 
and  the  defendants  averred,  that,  at  the  time  of  the  commencement  of  thie 
action,  such  reasonable  and  proper  time  had  not  elapsed,  and  that  the  said 
assignees, — who  accepted  the  trust, — had  not  completed  the  duties  of  their 
appointment,  nor  rendered  any  account  of  their  doings.  This  plea  was 
traversed  by  the  plaintiff,  and  issue  was  joined  to  the  court. 

Upon  the  trial  of  the  issue  the  only  evidence  offered  by  the  defendants  wan 
an  assignment  in  writing,  executed  by  the  defendants,  bearing  date  prior  to 
the  commencement  of  this  action,  which  purported  to  convey  to  the  assignees, 
therein  named,  all  the  partnership  property  of  the  defendants  **in  trust,  to 
«'make  sale  of  the  property  herein  conveyed,  and  collect  the  debts  and 
"  choees  in  action  belonging  to  us,  with  all  due  diligence,  to  defray  their 
"  expenses  in  the  businesa  intrusted  to  them  herein,  to  pay  the  several  joint 
'<  creditors  of  the  said  R.  A.  Deming  dsr  Co.,  in  equal  proportions,  then  to  pay 
«« the  balance,  if  any,  in  equal  shares,  one  half  to  the  creditors  of/  the  said 
**  Albert,  and  the  other  half  to  the  creditors  of  the  said  Riley  A.,  to  keep  an 
(( account  of  their  doings,  and  the  same  render  to  the  said  Riley  and  Albert, 
((and  to  pay  them  the  balance,  if  any,  which  may  remain  in  their  hands^" 
and  also  an  acceptance  in  writing,  indorsed  upon  the  back  of  said  assignment, 
and  signed  by  the  plaintiff,  prior  to  the  commencement  of  this  action,  and  by 
several  creditors  of  the  defendants,  which  was  in  these  words, — "  We  hereby 
**  accept  of  the  provision  made  for  us  in  the  foregoing  assignment,  and  agree 
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Altin  Dutton  v.  The  Vermont  Mutual  Fire  Insurance  Com- 

PANr. 

Tlie  leTenth  taction  of  the  Act  of  the  legislature  incorporating  tlie  Vermont 
Mutual  Fire  Insurance  Company,  by  which  a  time  is  limited  for  commenc- 
ing actions  against  the  Company  for  losses  by  fire,  applies  to  a  case,  where 
the  directors,  after  examining  a  claim  Ibr  loss,  wholly  disallow  the  claim ; 
and  the  operation  of  this  section,  in  this  respect,  is  not  afiected  by  the  stat^ 
vte  of  Not.  18, 1839,  which  specifies  the  time  for  payment  for  such  io 


Therefore,  where  a  member  of  the  Company,  residing  in  Windsor  County, 
suffbred  a  loss  by  fire,  and  duly  notified  the  company  thereof,  and  the 
directors,  after  making  an  examination  of  his  claim,  wholly  disallowed  the 
same,  and  notified  him  of  their  determination  in  January,  and  more  than 
sixty  days  before  the  next  term  of  the  county  court  in  either  Washington 
or  Windsor  County,  and  he  neglected  to  commence  his  action  against  the 
company  for  his  loss  at  the  next  term  of  either  of  said  courts,  it  was  held 
that  his  right  of  action  was  barred  by  the  seventh  section  of  the  act  of  in- 
corporation, notwithstanding  he  was  not,  by  the  act  of  Not.  16, 1839,  en- 
titled to  demand  payment  of  said  claim  until  a  time  subsequent  to  each  of 
said  terms. 

In  the  construction  of  a  statute  regard  must  be  had  to  the  intention  of  the 
makers  of  it;  and  this  intention,  many  times,  is  to  be  ascertained  from  the 
occasion  or  necessity  of  making  the  sutute. 

Assumpsit  upon  a  policy  of  insurance,  dated  April  1,  1840,  by 
which  the  defendants  insured  the  plaintiff  against  loss  by  fire,  to  the 
amount  of  eleven  hundred  dollars,  upon  certain  property  specified ; 
and  the  plaintiff  alleged  that  a  portion  of  the  property  insured  had 
been  destroyed  by  fire*    The  writ  bore  date  March  31  ^  1842. 


<*  to  receive  the  diTidends,  which  may  accrue  to  us  after  a  falthftil  accounting 
^  by  the  said  assignees,  emd  await  tht  foms."  To  the  admission  of  this  CTidence 
the  plaintiff  objected,  but  it  was  receiTod  by  the  court,  and  judgment  was 
rendered  in  laTor  of  the  defendants ',  to  which  decision  the  plaintiff  excepted. 
In  the  supreme  court  the  case  was  argued  by  IX  KkUogg  and  £.  ySdamSf  for> 
plaintiff,  and  by  N.  lUchardaon  and  0.  Hutchmton^  for  defendants;  and  Thb 
Court  held,  that  the  fiicts  pleaded,  and  proved,  showed  a  sufficient  consider- 
ation for  the  agreement  entered  into  by  the  plaintiff,  and  that  the  agreement, 
signed  by  him,  operated  as  a  temporary  bar  of  his  right  of  action,  and  that 
the  cTidence  of  such  agreement,  in  the  form  in  which  it  was  offered,  was 
properly  received;  and  the  judgment  of  the  county  court  was  affirmed. 
47 
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The  defendants  pleaded  in  bar,  setting  forth  the  serentb  sectioo 
of  their  act  of  incorporation,*  and  averring  that  the  damage  by  fire 
to  the  plaintiffy  mentioned  in  his  declaration,  happened  on  the  third 
day  of  Aagust,  1840,  at  Hartland,  in  the  coanty  of  Windsor^  and 
that  on  the  sixth  day  of  August,  1B40,  the  plaintiff  duly  notified  the 
defendants  of  his  loss,  and  claimed  that  they  should  settle  and  adjust 
the  same,  and  pay  him  the  amount  thereof,  according  to  the  pro- 
visions of  the  policy,  and  that  such  farther  proceedings  were  had, 
that  afterwards,  on  the  sixth  day  of  January,  1841,  the  defendants, 
by  their  directors,  rejected  and  disallowed  the  plaintiff's  claim,  and 
refused  to  pay  him  any  thing  on  account  .thereof,  and  that  the  plain- 
tiff  had  notice  of  said  disallowance  on  the  ninth  day  of  January, 
1841,  at  Hartland,  where  he  resided,  which  was  more  than  sixty  days 
before  the  then  next  term  of  the  Washington  county  court,  whicb 
was  holden  in  April  1841,  and  more  than  sixty  days  before  the  then 
next  term  of  the  Windsor  county  court,  holden  in  May,  1841,  to 
one  of  which  said  terms  of  said  courts,  this  action  should  have  been 

*B^  which  it  is  enacted,  "  That,  in  eaie  of  any  loiaor  damage  by  fire  hap* 
pening  to  any  member,  upon  property  insured  in  and  With  aaid  Company,  the 
said  member  shall  give  notice  thereof,  in  writing,  to  the  directors,  or  nme 
one  of  them,  or  to  the  secretary  of  said  company,  within  thirty  days  from  the 
time  such  loss,  or  damage,  may  have  happened,  and  the  directors,  upon  a 
Tiew  of  the  same,  or  in  such  other  way  as  they  may  deem  proper,  shall  ascer- 
tain and  determine  the  amount  of  said  loss,  or  damage ;  and  if  the  party  su^ 
faring  is  not  satisfied  with  the  determination  of  the  director*,  the  question 
may  be  submitted  to  referees,  or  the  said  party  may  bring  an  action  againat 
said  company  for  loss,  or  damage,  at  the  next  court  to  be  holden  in  and  ibr 
the  county  of  Washington,  or  in  the  county  in  which  said  party  may  reside, 
or  in  which  said  loss,  or  damage,  by  fire  may  hare  happened,  and  not  after- 
wards, unless  said  court  shall  be  holden  within  sixty  days  after  said  determi- 
nation ;  but  if  holden  within  that  time,  then  at  the  next  court  holden  in  said 
county  thereafter ;  and  if,  upon  trial  of  said  action  a  greater  mim  shall  be 
recorered,  than  the  amount  determined  upon  by  the  directors,  the  party  fa& 
fering  shall  have  judgment  therefor  against  said  Company,  with  interest 
thereon  from  the  time  said  loss,  or  damage,  happened,  and  costs  of  siut ;  but 
if  no  more  shall  be  recovered  than  the  amount  aforesaid,  the  said  party  shall 
become  nonsuit,  and  the  said  Company  shall  recover  their  coats.  BrovUkd^ 
however,  that  the  judgment  last  mentioned  shall  in  no  wise  affect  the  chums 
of  said  suffering  party  to  the  amount  of  the  loss,  or  damage,  as  determined  by 
the.  directors  aforesaid .' ' 
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broaght,  aceordiag  to  tke  provkions  of  the  said  seventh  sectioa  of 
the  act  of  incorporation.    To  this  plea  the  plaintiff  demurred. 

The  county  court  rendered  judgment  that  the  plea  was  sufficient; 
to  which  decbion  the  plaintiff  excepted* 

SVocjf  4*  Cmuf&rse  for  plaintiff 

I.  Wu  the  plaintiff  bound  to  commence  his  suit  either  at  the 
April  Term  of  Washington  County  Court,  or  the  May  Term  of 
Windsor  county  court,  1841,  considered  with  reference  merely  to 
the  provisions  of  the  original  act  of  incorporation  ?  This  question 
IS  to  be  determined  by  a  construction  of  the  seventh  section  of 
said  act 

1.  This  section  should  receive  a  strict  construction.  It  is  in 
the  nature  of  a  penal  Kw.  It  is  in  derogation  of  the  right  of  suitors 
in  general.  It  is  not  to  be  regarded  as  a  statute  of  limitations,  in 
the  common  and  ordinary  acceptation  of  the  term. 

3.  But  give  to  the  section  the  most  liberal  construction,  that 
any  rule  of  interpretation  will  admit,  and  it  does  not  embrace  this 
ease,  as  we  insist.  "  If  the  party  suffering  is  not  satisfied  with  the 
determination  of  the  directors,"  &c.  What  determination  is  here 
meant  X  Most  obviously  it  is  the  determination  referred  to  id  the 
next  preceding  sentence ; — "  And  the  directors,  upon  a  view  of  the 
same,  or  in  such  other  way  as  they  may  deem  proper,  shall  ascertain 
and  determine  the  amount  of  said  loss  or  damage"  &c.  These  two 
sentences  must  be  construed  together,  and  the  **  determination " 
must  be  a  *'  determination  of  the  amount  of  the  loss  or  damage,"  and 
not  a  '^  determination "  rejecting  altogether  all  claim  for  loss  or 
damage.  The  two  are  decidedly  different  things.  In  order  to  ren- 
der it  obligatory  upon  the  claimant  to  commence  his  suit  at  the 
*'  next  term  of  the  Court,"  di;c.,  the  directors  must  first  '^ascertain 
emd  determine  the  amemnt  of  hss  or  damage"  and  the  suffering 
party  must  be  dissatisfied  with  sach  ascertainment  and  determina- 
tion  of  the  '^  amount  of  the  loss  or  damage."  But  in  this  case  the 
directors  refused  to  ascertain  and  determine  the  amount  of  the  Joss, 
They  did  not  even  determine  that  there  was  no  "  losi"  They  sim- 
ply rqeeted  and  disallowed  the  claim  for  the  loss^  and  refused  eit&er 
to  ascertain  the  amount  of  the  loss,  or  pay  any  thing  therefor,  or  do 
any  thing  whatever  in  relation  to  it    Such  being  the  fact,  we  insist 
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that  the  plaintiff  had  the  same  right  enjoyed  hy  other  persooB  in 
bringing  suits  for  breaches  of  contracts,  and  coald  bring  his  suit 
for  the  breach  of  the  contract  of  insurance  at  any  tikne  within  six 
years  after  the  right  of  action  accrued. 

3.  The  proviso  to  the  same  section  shows  very  satisfactorily,  as 
we  conceive,  that  the  above  view  of  the  subject  is  the  correct  one ; — 
**  Provided,  however,  that  the  judgment  last  mentioned  shall  in  no 
wise  affect  the  claim  of  said  suffering  party  to  the  amouni  ofhs$ 
or  damage^  as  determined  by  the  directors  aforesaid." 

II.  But,  providing  we  are  altogether  wrong  in  our  construcjtion 
of  this  section,  and  that  the  construction  contended  for  by  the  .de- 
fendants is  correct,  we  contend  that  the  particular  provisions  of  that 
section,  as  construed  by  the*  defendants,  have  been  virtually  super- 
seded and  repealed  by  the  act  of  Nov.  18,  1839.*  By  the  latter 
act  the  defendants  did  not  become  liable  to  pay  the  plaintiff  his 
loss  till  the  first  of  December,  1841,  the  directors  having  made  their 
'*  determination  "  in  the  matter  the  6th  of  January,  1841,  according 
to  the  view  of  the  defendants.  No  suit  could  therjsfore  be  sustained 
against  the  defendants,  for  the  loss,  until  after  two  terms  of  the 
Court  both  in  Washington  and  Windsor  Counties  had  intervened. 

But  will  it  be  said  that  the  plaintiff  was  entitled  to  an  order  on 
the  Treasurer  for  the  amount  of  his  loss  before  the  next  session 
of  the  court  in  either  of  said  counties,  and,  being  refused  such  or- 
der, he  might  have  brought  his  suit  for  such  refusal  ?  Providing 
be  could  have  sustained  a  suit  at  all,  (which  we  regard  as  by  no 
means  clear  until  after  the  money  had  become  due  and  payable,)  he 

*By  which  it  is  enacted,  ''  That  all  losses,  which  shall  happen  on  policioB 
issued  by  said  company  after  the  first  day  of  January,  A.  D.  1840,  and  which 
shall  be  ascertained  and  adjusted  on  or  before  the  first  Wednesday  in  August, 
in  any  year  thereafter,  shall  be  paid  by  said  company  on  the  first  day  of  l>o- 
cember  then  next  following ;  and  all  losses  which  shall  be  ascertained  and 
adjusted,  between  the  said  first  Wednesday  in  August  and  the  first  day  of 
December,  in  any  year,  shall  be  paid  by  said  company  on  the  first  day  of  No- 
vember next  following  the  said  first  day  of  December.  And  the  insured  shall 
be  entitled  to  an  order  for  the  amount  of  such  loss,  drawn  by  the  secretary, 
and  accepted  by  the  treasurer  of  said  company,  at  tbe  end  of  three  months 
firom  thejtime  of  notice  of  said  loss  to  said  oonpany,  which  order  shall  be  on 
interest." 
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could,  at  most,  have  recorered  but  nominal  damages.  He  musti 
therefore,  have  brought  a  second  suit  for  the  recovery  of  the  amount 
of  the  loss,  after  the  same  had  become  due.  It  must  be  an  extraor- 
dinary exposition  of  those  statutes,  which  could  require  the  prose- 
cution of  an  unnecessaty,  if  not  an  dbsohUely  groundUis  and  vftstu- 
taihabk  suit,  merely  to  sare  the  right  of  action  for  the  main  matter 
in  controrersy. 

L.  B.  Feck  for  defendants. 

1.  By  the  section  of  the  act  of  mccMporation,  recited  in  the  plea, 
it  is  apparent  that  the  plaintiff  comes  too  late  with  his  action.  His 
claim  was  rejected  by  the  Company  on  the  6th  day  of  January, 
1841 ,  of  which  he  was  notified  on  the  9th  of  the  same  month.  The 
court  at  that  time  sat  in  Washington  County  on  the  second  Tuesday 
<tf  April,  and  in  Windsor  County  the  last  Tuesday  of  May,  and  to 
one  of  those  Terms  the  action  should  hare  been  commenced,  as  it 
was  more  than  sixty  days  from  the  9th  of  January  to  either  of  those 
terms.  The  determmatian,  mentioned  in  the  7th  section,  is  the  al- 
lowance or  rejection  of  the  claim  for  damages.  -The  time  within 
which  lossd  are  to  be  paid  does  not  affect  the  question.  The  plain- 
tiff did  not  resort  to  his  action  until  May,  1842,  and  he  must  abide 
th»  consequences  of  his  own  neglect. 

2.    The  declaration  is  bad  in  subtitance. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  The  seventh  section  of  the  act  to  incorporate  the 
Vermont  Mutual  Fire  Insurance  Company  provides,  that,  in  case 
of  any  loss  or  damage  upon  prq>erty  insured,  the  person,  whose 
property  was  insured,  shall  give  notice  of  the  loss,  or  damage,  in 
writing,  within  thirty  days  from  the  time  when  it  occurred ;  and  the 
statute  then  empowers  the  directors,  upon  a  view  of  the  same,  or  in 
such  other  way  as  they  may  deem  proper,  to  ascertain  and  determine 
the  amount  of  the  loss,  or  damage ;  and  if  the  party  insured  is  not 
satisfied  with  the  determination  of  the  directors,  the  question  may 
be  submitted  to  refecees,  or  he  may  bring  his  action  within  a  given 
time,  specified  in  the  act,  and  not  afterwards. 

No  question  can  be  made,  but  what  this  action  is  barred,  pro- 
vided the  case  itself  is  one  within  this  section  of  the  statute.    It  is 
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8iid,  in  argamenty  that,  aa  the  directora  entirely  rejected  and  diaal- 
kwed  the  plaintiff's  dainii  and  refused  to  pay  him  any  thing  for  his 
supposed  damages,  the  case  is  not  within  the  provisions  of  this  spe- 
cial act»  but  should  be  governed  by  the  general  statute  of  limitation. 
In  the  construction  of  a  statute  we  must  always  have  regard  to  the 
intention  of  the  makers  of  it;  and  this  intention,  many  times,  is  to 
be  collected  from  the  occasion,  or  necessity,  of  making  the  statute, 
or  some  particular  provisions  in  it  When  the  intention  ia  once 
discovered,  it  should,  with  reason,  be  followed,  in  giving  effect  to 
the  statute,  even  though  such  construction  seem  somewhat  opposed 
to  the  letter  of  the  statute.  The  reasons,  why  all  claims  for  loss  or 
daipage  against  the  Mutual  Insurance  Company  should  be  adjusted 
as  speedily  as  is  consistent,  are  quite  obvious.  All  the  individuals, 
who  become  interested  in  the  company  by  insuring  therein,  become 
members  thereof  during  the  terms  of  their  respective  policies,  but 
no  longer.  It  is  impossible  for  the  directors  to  settle  and  determine 
the  several  sums  to  be  paid  by  the  several  members  of  the  Company, 
as  their  respective  proportions  of  the  losses,  until  they  have  been 
liquidated  in  some  one  of  the  ways  pointed  out  in  the  seventh  sec- 
tion of  the  act  Every  reason,  which  would  require  a  final  adjust- 
ment, as  speedily  as  possible,  of  any  claim  for  loss,  or  damage, 
would  apply  with  equal  force,  whether  the  claim  was  entirely  re- 
jected by  the  directors,  or  only  in  part;  and  though  the  statute 
speaks  of  the  directors,  ascertaining  the  amount  of  the  loss,  or  dam- 
age, and  the  dissatisfaction  of  the  suffering  party  with  their  determi- 
nation, yet  it  is  no  forced  construction  of  language  to  apply  the 
provisions  of  the  act  to  cases,  where  the  directors  reject  the  entire 
claim,  whether  for  one  cause,  or  another.  To  hold  that  this  should 
make  a  difference  in  the  time  allowed  for  bringing  the  action  would 
be  absurd  in  its  consequences,  and  an  irrational  construction  of  the 
statute. 

It  is  claimed  by  the  plaintiff's  counsel,  that  the  seventh  section  of 
the  act  of  incorporation,  at  least  so  far  as  the  bar  is  concerned,  is 
superseded  and  virtually  repealed  by  the  act  of  November  18,  1839. 
But  we  think  not  That  statute  only  provides  in  regard  to  the  time 
when  the  Company  shall  pay  for  losses,  which  have  been  ascertained 
and  adjusted.  If,  on  policies  issued  after  the  first  of  January,  1840, 
the  losses  shall  be  ascertained  and  a^usted  on  or  before  the  first 
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Wednesday  in  August,  in  any  year  thereafter,  the  losses  shall  be 
paid  on  the  first  day  of  December  following,  and  if  ascertained  and 
atgusted  between  the  first  Wednesday  of  August  and  the  first  day  of 
December,  in  any  year,  then  such  losses  shall  be  paid  on  the  first 
day  of  November  next  following.  It  is  difficult  to  see  how  Hm 
statute  is  opposed  to  the  seyenth  section  of  the  original  act  of  incor- 
poration, relative  to  the  time  when  claims  shall  be  barred. 

As  we  think  the  plea  in  bar  is  sufficient  for  a  good  declaration, 
there  is  no  occasion  to  examine  the  objections  raised  in  argument 
to  the  present  declaration. 

The  judgment  of  the  county  court  is  affirmed. 


Harvst  Hbrbice  v.  Abtkmab  RlcnAKDBOft. 

If  the  plaintiff's  claim,  in  an  action  of  aaaumpBit,  ia  in  the  nature  of  hwk 
charges,  and  the  defendant  files  a  declaration  on  book  account  in  offset^ 
and  the  plaintiff,  on  the  trial  before  the  auditor,  chooses  to  present  his 
whole  claim  by  way  of  an  account  in  offset  to  the  account  presented  by  the 
defendant,  and  the  auditor  considers  and  decides  upon  the  whole  matter, 
and  reports  that  there  is  a  balance  due  from  the  plaintiff  to  the  defendant, 
and  that  report  is  accepted  by  the  county  court,  and  judgment  is  rendered 
thereon  in  favor  of  the  defendant,  tor  the  balance  found  due  by  the  auditor, 
the  plaintiff's  claim  becomes  thereby  fe$  adjudieatai  and  he  cannot  be  al- 
lowed to  prosecute  his  claim  fiirther,  on  the  trial  of  the  original  action ;  hot 
judgment  must  be  rendered  therein  for  the  defendant,  for  the  balance  fbund 
due  to  him  on  the  declaration  in  offset. 

Where,  in  such  case,  the  plaintiff,  in  his  declaration  in  the  original  suit, 
claimed  for  certain  property,  which  had  been  deliyered  by  him  to  the  de- 
fondant,  to  be  disposed  of,  and  the  account  presented  by  the  defonidant  be- 
fore the  auditor  consisted  mainly  of  charges  for  his  services  as  agent,  and 
for  money  paid  by  him  to  the  plaintiff,  as  the  avails  of  the  property  sold  by 
him,  and  the  plaintiff  presented  his  whole  claim  before  the  auditor,  to  be 
passed  upon  by  iiim,  as  an  offset  to  the  defendant's  account,  and  the  audi- 
tor considered  the  accounts  upon  both  sides,  as  presented,  and  reported 
that  there  was  a  balance  due  to  the  defendant,  it  was  held  that  the  whole 
matter  might  thus  be  setted  in  the  form  of  an  action  on  book  account. 
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And  if,  in  lueh  easei  the  plaiatiff  *i  claim  be  not  strictly  of  a  nature  proper  to 
be  settled  in  the  action  on  book  account,  yet  if  the  plaintiff  himself  have 
presented  the  claim  before  the  auditor,  and  it  has  been  adjudicated  upon 
without  objection  on  the  part  of  the  defendant,  the  plaintiff  cannot  after- 
wards claim,  on  the  trial  of  the  original  action,  that  he  is  entitled  to  prora 
the  same  claim,  upon  the  ground  that  it  should  properly  have  been  sett&ed 
in  that  form  of  action,  rather  than  as  a  claim  on  book  account. 

Assumpsit  to  recover  the  avails  of  certain  property,  received  by 
the  defendant  to  sell  as  agent  for  the  plaintiff,  and  for  which  the 
plaintiff  alleged  that  the  defendant  had  not  accounted.  The  de- 
fendant filed  a  declaration  on  book  account  in  offset,  on  which 
judgment  to  account  was  rendered,  and  an  auditor  was  appointed. 

On  the  trial  before  the  auditor  the  defendant  presented  his  ac- 
count, and  the  plaintiff,'  as  an  offset  thereto,  presented,  in  the  form 
of  an  account,  the  same  claim  upon  which  the  original  action  was 
founded, — which  consisted,  mostly,  of  charges  for  stoves  delivered 
by  him  to  the  defendant,  to  sell  as  agent,  a  part  of  which  the  defend- 
ant had  sold,  and  received  the  avails,  and  the  remainder  of  which 
were  not  disposed  of,  but  still  continued  in  the  possession  of  the  de- 
fendant. The  auditor  examined  the  accounts  of  the  parties  fully^  as 
presented  before  him,  and  reported  that  there  was  a  balance  due  to 
the  defendant,  to  balance  the  accounts,  of  $25,21.  The  report  was 
accepted,  and  judgment  rendered  thereon,  by  the  county  court 

On  the  trial  of  the  original  action  the  plaintiff  offered  evidence  to 
substantiate  the  claim  set  fortii  in  his  declaration,  to  which  the  de- 
fendant objected,  for  the  reason  that  the  whole  subject  matter  had 
been  submitted  to  and  passed  upon  by  the  auditor.  The  county 
court  sustained  the  objection,  and  rendered  judgment  in  the  action,, 
in  favor  of  the  defendant,  for  the  balance  adjudged  due  to  him  on 
the  declaration  in  offset;  to  which  the  plaintiff  excepted. 

A.  P.  Huntan  for  plaintiff. 

There  is  error  in  the  judgment  of  the  county  court,— 
1.  Because  the  claims,  adjusted  before  the  auditor,  are  such  as, 
by  law,  cannot  be  settled  in  the  action  of  book  account.  Allen  v. 
ThraH,  10  Vt.  255.  Hall  et  al.  v.  Peck  et  al.,  10  Vt.  474.  The 
defendant  was  the  plaintiff^  s  factor ;  he  was  entrusted  with  the  pos- 
session of  the  goods,  and  was  employed  to  sell  them  and  receive  the 
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pty.  1  Chit  on  Cont  66»  67*  The  mode  of  eompensalioD  doen 
not  determine  the  kind  of  agency,  nor  affect  the  rights,  or  liahiiitiea, 
of  the  parties*  The  prqper  remedies,  by  sait,  are  either  account  at 
coBunoo  law,  or  assumpsit;  3  Saund.  Rep.  137,  n. ;  and  these  rem- 
edies are  reciprocal.  Factors  have  also  a  remedy  by  a  lien  upon  the 
goods ;  1  Cora,  on  Cont.  967 ;  he  has  also  the  right  to  retain  the 
UMMiey  in  his  handsi  and  is  paid,  so  far  as  money  of  the  principal 
has  been  receiTed  by  him,  and,  if  he  has  sufficient,  he  can  sustain 
no  suit  against  his  principal ;  but  if  he  should  bring  one,  such  being 
the  fact,  it  would  be  unnecessary  for  the  principal  to  plead  in  off> 
set ; — ^the  law  makes  the  application.  Hereford  ▼.  PoweU,  cited  in 
1  Com.  on  Cont.  271.  Rights  like  these  cannot  be  settled  in  the 
book  action. 

2.  A  factor  cannot  bring  an  action  for  factorage,  unless  the 
principal  refuse  to  come  to  account.  Hereford  ? .  Powelly  ub,  sup. 
The  facts,  necessary  to  be  proved,  are  the  same,  whatever  may  be 
the  form  of  the  action.  The  report  does  not  show  that  the  defend- 
ant ever  offered  to  account,  or  requested  the  plaintiff  to  account,  or 
pay  any  thing  to  him,  or  that  the  plaintiff  ever  declined  to  account 

3.  There  was  nothing  submitted  to  the  auditor,  but  what  was 
included  in  and  is  a  part  of  the  transaction,  which  is  the  foundation 
of  the  plaintiff's  suit,  and  which  should  be  there  tried.  A  matter  of 
this  kind  cannot  be  separated,  nor  the  whole  of  it  be  transferred 
from  the  original  vuK  to  a  declaration  in  offiet. 

TVo^y  4*  Climverie  for  defendant. 

1.  If  the  judgment  of  the  court  below,  accepting  the  report  of 
the  auditor,  was  correct,  the  court  properly  excluded  the  testimony 
oflfered  on  the  trial  of  the  main  case.  Because,  if  the  testimony  had 
heed  admitted,  it  must  have  gone  to  the  jury  ¥ath  the  fact,  that  the 
same  matter,  sought  to  be  esiablished  by  the  testimony,  had  already 
been  decided  upon  in  the  proceedings  up<m  the  book  account  ,*  and 
tfits  fact  would  have  entirely  neutralized  the  testimony  offered,  if 
suffered  to  have  its  legitimate  effect. 

2.  If  the  testimony  offered  was  not  thus  subject  to  be  neutralized 
by  the  accompanying  fact,  in  the  minds  of  the  jury,  it  should  surely 
be  withheld  fkom  them;  otherwise  the  plaintiff  would  recover  twice 

lor  the  same  thing. 

48* 
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3.  The  factfl  in  the  ease  being  aflcertained,  it  could  do  longer 
be  a  question  .to  the  jurj,  but  was  purely  a  question  of  law;  the  tQ»- 
tiinony,  therefore,  was  properly  withheld  from  the  jury. 
.  4.  The  matters  passed  upon  by  the  auditor  were  properly  within 
his  cognizance.  They  were  intrinsically  proper  subjects  of  book 
charge, — at  least,  those  presented  by  the  defendants  were  sa  If 
any  of  the  claims,  passed  upon  by  the  auditor,  were  objectionablef 
as  being  without  his  jurisdiction  to  try,  they  were  those  which  were 
presented  by  Herrick ;  and,  most  obviously,  he  cannot  now  say  that 
they  were  improper  matters  for  the  auditor  to  pass  i^n. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  plaintiff,  in  the  original  action,  offered  toprore 
the  claim  set  up  in  his  declaration ;  and  this  was  objected  to^  for  the 
reason  that  the  whole  subject  matter  had  been  adjusted  by  the  aiH 
ditor.  There  can  be  no  doubt  but  that  this  objection  was  well 
taken,  provided  the  defendant's  claim  was  a  proper  matter  to  be 
adjusted  in  a  declaration  on  book  aecountc 

In  an  action  ex  contractu  the  defendant  may  plead  in  ofltot  any 
matter  of  contract;  and  the  nature  of  the  claim  determines  the  form 
and  mode  of  proceeding.  If  the  claim  is  on  book,  then  it  must  be 
sent  out  to  auditors,  and  there  be  adjusted ;  and  to  this  the  plaintiff 
may  file  in  offset  his  book  account,  so  as  to  arrive  at  the  balance. 

If  the  claim  of  the  plaintiff,  upon  which  the  main  action  is  founded, 
is  in  the  nature  of  book  charges,  and  he  submits  it  to  the  Jurisdic' 
turn  of  the  auditor ^ — as  he  may  do, — and  the  auditor  passes  upon 
and  adjusts  it,  the  fJaintiff  cannot  afterwards  break  away  from  that 
adjudication  by  the  auditor  and  claim  a  new  hearing,  upon  a  diflfor* 
ent  mode  of  proof,  and  in  a  different  form  of  trial,  with  the  hope  of  a 
more  favorable  result.  This  would  contravene  the  well  settled  prin- 
ciple of  law,  under  which  a  matter,  once  passed  upon  by  a  compe- 
tent tribunal,  is  treated  as  res  a^udicata.  If  the  plaintiff  consents 
to  merge  his  original  cause  of  action  in  a  new  one,  he  does  so  as  a 
matter  of  clmce.  He  might  have  refused  to  submit  his  claim  to  tha 
determmation  of  the  auditor ;  but  we  do  not  see  any  injustice  in  the 
proceeding,  since  the  result  must  have  been  the  same.  This  view 
of  the  case  is  fully  sustained  by  the  case  of  Cross  et  dL  v.  Haskins, 
13  Vt.  536.    The  balance,  in  that  case,  was  in  fiivor  of  the  pla 
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tiff,  bat  the  prinoiple  was  the  same.  The  main  question,  tfaerefare, 
is,  whether  the  subject  matter  of  the  transactioil  could  properly  be 
adjusted  in  the  book  action. 

Upon  this  point,  it  is  insisted  that  the  matter  between  the  parties 
was  of  such  a  character,  that  it  could  not,  consistently  with  legal 
proceedings,  be  adjusted  in  this  manner, — ^but  that  it  should  be  set- 
tied  in  an  tetion  of  assumpsit,  or  account.  So*  far  as  couTenience 
is  concerned,  the  hook  action  is  preleraUe  to  assumpsit,  and  the 
remedy  is  as  ample ;  and  little  can  be  said  in  favor  of  the  action  of . 
account  over  the  action  on  book  account  Much  of  the  defendant's 
daim  was  strictly  of  the  nature  of  book  account.  The  most  objec- 
tionable part,  of  all  which  was  submitted  to  the  auditor,  was  that 
which  the  plaintiff  himself  presented, — ^being  for  property  delivered 
to  the  defendant  to  sell,  and  for  which  the  defendant  was  not  charge- 
able, until  he  had  sold  it  and  had  received  the  pay.  But  tbthis  the 
defendant  makes  no  objection,  and  the  plaintiff,  of  course,  has  no 
right  to  object. 

The  judgment  of  the  county  court  b  affirmed. 


NATHAmEL  PiNGKY  V.  JOEL  G.  WaTKINS. 
tSame  <Cmfe,  IS  Y4.  479.] 

Qaesti<ms  once  decided  in  a  case  in  the  Supreme  Court  are  Aot  open  for  ar- 
^ment,  when  the  same  case  is  again  before  the  court  at  a  subsequent  tern. 

When  there  is  no  latent  ambiguity  in  a  deed,  the  intention  of  the  parties  must 
be  ascertained  from  the  instrument  itself,  and  cannot  be  shown  by  parol 
evidence. 

Where,  in  «i  action  of  covenant  fbr  rent,  brought  against  the  assignee  of  tbe 
lessee,  the  plaintiff  alleged  that  all  the  estate,  right,  interest,  &d.,  of  the 
lewee  in  the  demised  premises  came  to  and  vested  in  the  defendant,  by  as- 
■ignment  thereof,  and  that  the  defendant  entered  into  possession  of  said 
premises  after  said  assignment,  and  retained  the  possession  thereof  until 
the  rent  sued  for  became  due,  and  the  defendant  pleaded  that  tl|e  estate, 
right,  &c.,  of  the  lessee  did  not  come  to  and  vest  in  him,  as  alleged  in  the 
decUuration,  and  that  be  was  not  poiseised  of  and  in  the  said  demised  prem- 
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iiet  in  ttaBB«r  md  foraa  as  the  plaintiff  k«d  alleged,  tipon  wbieli  plea  iiiQo 
was  joined,  it  was  held  that  the  fiict  of  the  aeaignment  waa  the  only  mate- 
rial part  of  the  iisue,  and  the  only  part  which  the  plaintiff  wai  required  to 
prove,  and  that  the  defendant  could  not  be  allowed  to  prove  that  he  did 
not  in  fiict  take  poaseasion  of  said  premises  after  the  assignment. 

Where  an  assignment  of  dower  and  other  records  in  the  office  of  the  probata 
court  are  referred  to  as  part  of  the  description  of  premises  In  a  oonyeyanoe 
of  real  estate,  they  may  be  used  as  evidence  in  court,  for  ib^  purpose  of 
identifying  the  premises  conveyed,  notwithstanding  they  may  never  have 
been  recorded  in  the  office  of  the  town  clerk  of  the  town  in  which  the 
land  lies. 


This  was  an  action  of  covenant  for  the  non-payment  of  rent. 

The  plaintiff  declared,  that,  on  the  13th  day  of  February,  1833, 
he,  withi^is  then  wife,  Rebecca  Pingry,  executed  to  Charles  W. 
Watkins,  his  heirs  and  assigns,  for  and  during  the  natural  life  of 
the  said  Rebecca,  a  lease  of  certain  premises  in  Chester,  in  the 
county  of  Windsor,  reserving  an  annual  rent  of  $42,50,  payable  on 
the  first  day  of  April  in  each  year  during  the  said  term ;  that  said 
Charles  W.  Wtitkins  entered  into  possession  of  the  premises;  that 
on  the  8th  day  of  February,  1840,  all  the  estate,  right,  interest,  &c.y 
of  the  said  Charles  W.  Watkins  in  the  said  premises,  then  to  come 
and  unexpired,  [by  assignment  thereof  then  and  there  made,  legally 
.came  to  and  vested  in  the  defendant;  that  thereupon  the  defendant 
entered  into  possession  of  the  said  premises,  and  continued  in  pos- 
session thereof  until  the  decease  of  the  said  Rebecca,  who  died  on 
the  5th  day  of  July,  1840;  and  that  the  defendant  had  not  paid  the 
said  sum  of  $42,50,  which  became  due,  by  virtue  of  said  lease,  on 
the  £rst  day  of  April,  1840. 

The  defendant  pleaded  that  all  the  estate,  right,  interest,  dtc,  of 
the  said  Charles  W.  Watkins  in  the  said  premises,  then  to  come  and 
unexpired,  did  not  come  to  and  vest  in  the  said  defendant  by  assign- 
ment thereof,  and  that  he  was  not  possessed  of  and  in  the  said  de- 
mised pr^nises  in  manner  and  form  as  the  plaintiff  had  alleged ;  and 
upon  this  plea  issue  was  joined.  There  was  a  second  count  in  the 
declaration,  which  alleged  the  fact  of  the  assignment,  but  not  that 
the  defendant  took  possession  of  the  premises;  and  on  that  count 
issue  was  joined  as  to  the  fact  of  the  assignment,  only. 
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Oa  trial  tbe  plaintiff  gaye  in  evidence  the  lease  declared  upon, — ^in 
wbich  the  demised  premises  were  describedy  as  being  ''  all  that  cer- 
'  tain  part  of  the  real  estate  of  Elias  Watkins,  seinor,  late  of  Chester, 

*  deceased^  that  was  set  off  to  the  said  Rebecca,  as  widow  of  the 

*  deceased,  as  her  thirds,  lying  and  being  in  Chester  aforesaid,  to- 
'  gether  with  the  buildings  thereon^  as  set  to  her  by  a  committee 

*  appointed  for  that  purpose,— -the  particolar  boundaries  and  deserip- 
'  tion  thereof  being  set  forth  in  the  return  of  said  committee,  and 
'  the  particular  part  of  the  buildings,  as  described  thereon ;  refer- 

*  ence  is  had  thereto." 

The  plaintiff  then  (tfered  in  evidence  a  copy,  from  the  probate 
records,  of  the  assignment  of  dower  of  the  said  Rebecca,  as  widow 
of  the  said  Eliaa  Watkins,  senior,  dated  April  16, 1814;  also  of  the 
assignment  of  the  remainder  of  the  said  Elias  Watkins'  estate  to  his 
son,  Elias  Watkins  the  younger,  by  the  probate  court,  dated  Jan.  14, 
1844 ;  to  both  which  the  defendant  objected,  for  the  reason  that 
they  had  not  been  recorded  in  the  office  of  the  town  clerk  of  Ches- 
ter; but  the  objection  was  overruled  by  the  court  The  plaintiff 
also  offered  in  evidence  the  division  of  the  estate  of  Eliais^  Watkins 
the  younger,  who  was  the  father  of  the-  defendant  and  of  the  said 
Charles  W.  Watkins,  among  his  six  children ;  to  the  admission  of 
which  the  defendant  also  objected ;  and  the  objection  was  overruled 
by  the  court. 

The  i^aintiff  also  offered  in  evidence  a  quitclaim  deed,  executed, 
on  the  8th  day  of  February,  1840,  by  the  said  Charles  W.  Watkins 
to  the  defendant, — the  descriptive  part  of  wh^ch  was  in  these 
words ; — '^  all  the  right,  title,  interest,  property,  estate  and  demand 

*  which  I,  the  said  Charles  W.  Watkins,  have  in  and  to  certain 
'tracts,  pieces,  or  parcels  of  land,  lying  and  being  in  Chester  afore- 

*  said,  described  as  follows,  to  wit,«-^l  that  certain  piece  of  land, 
'set  to  me  as  my  share  of  the  home  farm  of  my  late  6ther,  Elias 
'  Watkins,  deceased,  as  the  same  is  described  by  the  doings  of  the. 

*  committee  on  record  in  Chester  land  records,  having  reference  to 

*  the  said  recatda  for  the  bounds  thereof.  Also,  one  other  piece,  set 
'  off  by  said  committee  of  the  reversion  of  the  widow  Rebecca  Howe, 
'  late  widow  of  Eli^  Watkins  the  elder,  deceased,  having  reference 
<  to  the  records  aforesaid  for  the  particular  bounds  thweof.    Also, 

*  all  my  right,  title,  or  share;  of  the  reversion  of  the  thirds  set  off  to 
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*  the  widow  Sally  Watkins  of  the  eMate  of  my  said  father,  which  I 
'  now  have,  or  may  hereafter  have  therein  in   common  and  andi- 

*  Tided,  or  that  may  be  hereafter  set  to  my  share  on  a  division  there- 

*  of, — be  the  same  more  or  less.*'  The  plaintiff  claimed  that  the 
premises  secondly  described  in  said  deed  were  the  same  with  the 
premises  demised  in  said  lease.  To  the  admission  of  this  deed  ia 
evidence  the  defendant  objected ;  hot  the  objection  was  overruled 
by  the  court. 

The  plaintiff  proved  that  the  said  Charles  W..  Watkins  Went  into 
possesion  of  the  said  demised  premises  under  the  lease,  and  contitf- 
ued  in  possession  thereof  until  he  executed  the  said  deed  to  the  de> 
fendant  The  plaintiff  also  proved  that  the  house  and  buildings, 
mentioned  in  the  assignment  of  dower  to  the  said  Rebecca,  are  on 
the  land  which  Was  assigned  to  the  said  Charles  W.  Watkins  in  the 
said  division  of  the  estate  of  his  father,  Elias  Watkins  the  younger. 
And  it  appearied,  that,  in  the  partition  of  the  estate  of  Elias  Watkins 
the  younger,  among  his  six  children,  the  reversion  of  the  said  Rebec- 
ca's said  dower  was  divided  into  six  parts,  of  which  her  right  in  the 
buildings  was  conqidered  one  part  and  was  assigned  to  said  Charles. 
The  plaintiff  also  gave  evidence  tending  to  prove  that  the  land,  so 
assigned  to  ihe  said  Rebecca,  was  known  in  the  family  and  had  ac- 
quired the  name  of  the  Reversion^  and  was  so  called  in  the  partition 
and  conveyances.  It  was  conceded  by  the  defendant  that  the  wid- 
ow Rebecca  Watkins,  afterwards  widow  Rebecca  Howe,  intermar- 
ried with  the  plaintiff  prior  to  the  date  and  execution  of  the  lease 
from  her  and  the  plaintiff  to  Charles  W.  Watkins,  and  that  she  died 
on  the  fifth  day  of  July,  1840. 

The  defendant  then  offered  to  show  that  he  did  not  take  possession 
of  the  premises,  and  that  Charles  W.  Watkins  continued  in  poesea- 
sion  thereof  until  after  the  decease  of  the  said  Rebecca ;  to  the  ad- 
mission of  which  the  plaintiff  objected,-*-and  it  was  excluded  by  the 
court 

The  defendant  also  offered  in  evidence  the  deposition  of  Charles 
W.  Watkins,  in  which  he  testified  that  he  only  intended,  by  the 
quitclaim  deed  of  Feb.  8,  1840,  to  convey  to  the  defendant  the  re- 
versionary interest,  which  he,  the  said  Charles,  had  in  the  premises 
demised  by  said  lease, — meaning,  as  he  expressed  it,  his  right  of  the 
property  after  the  decease  of  the  said  Rebecca.    To  the  admissioii 
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of  this  deposition  ths  plaintiff  objected,  and  it  was  excluded  by  the 
court 

The  defendant  requested  the  count  to  charge  the  jury,  that,  unless 
they  found  that  the  defendant  took  possession  of  the  premises,  he 
was  entitled  to  a  verdict  on  the  first  court,  and  that  the  deed  from 
Charles  W.  Watkins  to  the  defendant  did  not  convey  to  the  defend- 
ant the  leasehold  interest  of  said  Charles  in  the  premises. 

But'  the  court  instructed 'the  jury  that  the  quitclaim  4eed  itd 
convey  to  the  defendant  the  leasehold  interest  of  Charles  W.  Wat- 
kins  in  the  premises,  and  that  the  defendant  was  liable  for  the  reni, 
which  became  due  the  first  day  of  April,  1840,  whether  he  in  foot 
had  the  possession,  or  whether  the  said  Charles  continued  to  occupy 
there. 

The  jury  returned  a  verdict  for  the  plaintiff  Exceptions  by  de* 
fendant 

D.  KeOogg  and  N,  Rickardscn  for  defendant. 

1.  The  County  Court  erred  in  rejecting  the  testimony  offered 
by  the  defendants,  tending  to  show  that  he  did  not  take  possessiolk 
of  the  premises;  and  also  in  refosing  to  instruct  the  jury,  that,  un- 
less they  found  the  fact  that  the  defendant  did  take  such  posses- 
sion, he  was  entitled  to  a  verdict  upon  the  first  count  in  the  plain- 
tiffs declaraticm.  It  was  alleged  in  the  first  count  of  the  declaration 
that  the  defendant  entered  upon  and  took  possession  of  the  premises, 
which  were  assigned  to  him.  Upon  which  allegation  issue  was  joined 
by  the  pleadings.  The  testimony  offered  tended  to  prove  the  issue, 
and  hence  was  admissible.  If  the  parties  formed  an  immaterial  is- 
sue (which  we  do  not  admit,)  it  could  not  be  corrected  by  excluding 
the  testimony.    Gould's  PI.  506,  Sect.  28.     1  Chitty's  PI.  631 ,  632. 

2.  We  insist  that  the  deposition  of  Charles  W.  Watlcins  was  ad- 
missible, as  tending  to  show  the  construction  which  the  parties  gave 
to  the  quitclaim  deed  from  Charles  W.  Watkins  to  the  defendant 
If  there  is  any  ambiguity  in  the  deed,  it  is  a  latent  ambiguity, 
which  may  be  explained  by  parol.  2  Phil.  Ev.  664.  Siorer  v. 
JFVeemon,  6  Mass.  425.    6  Pick.  63. 

P.  T.  Washburn  for  plaintiff. 

I.    The  assignment  of  dower  to  the  widow  Rebecca  Watkins 
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was  referred  to  in  the  lease  and  made  a  part  of  that  inatraiDent,  and 
was  introduced,  not  in  order  to  support  the  plaintiff's  titk,  bnt^  as 
made  by  the  parties  a  part  of  the  descriptioui  to  identify  and  limit 
the  premises. 

II.  The  assignment  to  Elias  Watkins  the  younger  and  the  reo- 
ord  of  the  division  of  his  estate  among  his  heirs  were  correctly  ad* 
mitted  in  eTidence^  to  prove  the  points  in  reference  to  which  they 
were  offered.  In  consequence  of  there  being  three  descriptive  clau- 
ses in  the  deed  from  Charles  W.  Watkins  to  the  defendant,  and  o{ 
the  inartificial  manner  in  which  they  were  drawn,  it  became  necea- 
sary  to  introduce  extraneous  evidence,  not  to  sustain  the  Hik,  but 
to  explain  the  latent'ambiguity  in  their  language,  to  identify  the 
premises  contained  in  each  clause,  and,  by  showing  their  situaiimif 
to  enable  the  court  to  give  the  proper  construction  to  the  desorip* 
tive  words.  For  these  purposes  these  instruments  were  correctly 
admitted  in  evidence,  without  showing  them  to  have  been  recorded 
in  the  town  clerk's  office ; — for 

I.  By  the  Rev.  St.  c.  44,  ^  4,  cqpies  from  the  probate  office  are 
made  "  legal  evidence  in  all  courts  of  law  and  equity." 

3.  The  statute  of  1804,  (Tol.  8t.  166,  §  3,)  cannot  be  constmed 
as  intended  to  exclude  these  instruments.  In  construing  statutes 
we  are  to  search'  for  the  intent  of  the  legislature ;  Bmtier  tf  S^i^ 
ker^s  Case,  3  Co.  26.  Rotce,  J.,  in  Fax  v.  Hatch,  14  Vt  840; 
a  qualified  construction  may  be  given  to  general  wcvds :  2  Cov.  4I& 
H.  Dig.  1305|  cites  Lyn  v.  Wjfn,  Orl.  Bridg.  147  ;  and  the  kiter 
may  be  enlarged  or  restrained,  according  to  the  true  intent  of  the 
makers  of  the  law.  WJdtnef^  v.  ivhitne^,  14  Mass.  03.  In  the 
preceding  section  of  this  very  statute  we  find  the  reqnbed  dne  to 
the  intention  of  the  legislature.  After  providing  that  wills,  devising 
real  estate  shall  be  recorded  in  the  town  clerk's  office,  it  enacta 
that  '*  copies  from  such  office  shall  be  legal  evidence  of  the  Htk  so 
devised,  &c  When,  therefore,  the  next  section  enacls  that  papers 
not  so  recorded  shall  not  be  *'aUawed  in  evidence"  it  must  be 
treated  as  a  continuation  of  the  preceding  section,  and  as  meaning 
that  they  shall  not  be  allowed  as  evidence  of  the  title. 

But  the  intention  of  the  legislature  may  be  ascertained  by  resort- 
ing to  other  statutes  relating  to  the  same  subject  Commonwealth  v. 
Martin^  17  Mass.  362.    The  genera/  system  of  legislation  upon  the 
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rabjeet  matter  nwy  be  taken  into  view,  to  aid  in  the  constraction  of 
any  <Mie  statate  relating  to  the  same  aubject.  H6Wrook  ▼.  i/o^ 
hroek  et  a/.,  1  Piok.  254*  An  examination  of  the  atatatee  of  this 
State,  in  reference  to  the  object  and  validity  of  town  clerk's  records, 
will  show  that  <rf>ject  to  be  merely  to  give  to  third  peroons  notice  of 
the  tiiUs^  afiecting  real  esUte.  The  statute  of  1797,  (SI.  St.  310, 
$  3,)  relative  to  the  levy  of  executions  upon  red  estate,  provides 
that  the  return  of  the  levy  shall  be  recorded  in  the  town  clerk's 
office,  and  that,  being  recorded,  dLC,  it  **  shall  make  a  good  title  '* 
&.C.  The  Revised  Statutes  (ch.  42,  §17)  use  the  same  words. 
.The  statutes,  which  provide  for  recording  deeds,  (SI.  St.  167 ;  Rer. 
St  0.  60,  §  6,)  provide  also  that  such  deeds  ''shall  be  good  and 
effeotaal  in  law  to  hoUmich  lands,"  die,  only  as  against  the  grantor, 
if  not  recorded.  By  Rev.  St«  c.  51,  §  9,  it  is  provided  that  the  re* 
torn  of  the  committee  to  set  off  dower,  "  being  recorded  in  the  town 
elerk's  <^ce,  the  dower  shall  remain  Jixed  and  certain."  When 
the  probate  law  was  revised,  in  1621,  it  was  enacted  that  **  all  wills, 
assignments,  dec.,  affi^cting  the  titk  to  real  estate,  should  be  recor- 
ded in  the  town  clerk's  office."  Slade's  St  351,  §  86.  This  we 
consider  a  re^nactment  of  the  statute  of  1804,  with  the  changes 
which  the  constmetion,  perhaps,  of  courts,  long  practice,  and  anal- 
ogous legislative  enactments  had  sanctioned. 

III.  The  dep9sition  of  Charles  W.  Watkins  was  properly  exclu- 
ded by  tbe  court,  as  being  an  attempt  to  explain  by  the  parol  testi- 
mony of  the  grantor  in  a  deed  his  intentions  in  executing  it 

IV.  As  assignee  of  the  lessee  the  defendant  was  liable  to  pay 
the  whole  rent  becoming  due  for  the  year  ending  April  1,  1840,  not- 
withstanding he  became  assignee  in  the  middle  of  the  term.  Wood 
V.  Partridge,  11  Mass.  403.  2  Bac.  Abr.  70.  1  Saund.  PI.  &  Ev. 
301.  Kimpton  t.  Walker,  9  Vt  191.  6  Com.  Dig.  212.  Mc- 
Mitrpky  ▼.  Minot,  4  N.  H.  Rep.  251,  Demarest  v.  mUard,  8 
Cow.  206.  Duppa  v.  Mayo,  1  Saund.  R»  287.  Salk.  65.  Co. 
Lit  160  a. 

The  opinion  of  the  court  was  delivered  by 

Bennett,  J.  This  case^was  before  tbe  Supreme  Court,  upon  a 
bill  of  exceptions,  in  1843,  and  most  of  the  questions  saved  by  this 
bill  of  exceptions  were  then  disposed  of^  and  are  not  open  to  farther 
49 
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argumeot  The  legal  eonstruclioii  of  the  leaie  was  then  letlled. 
See  15  Vt.  479. 

It  18  DOW  claimed  in  argnment,  that  there  was  error  in  the  eoantj 
court,  in  rejecting  the  deposition  of  Charles  W.  Watkios,  and  that 
that  was  proper  eridence  to  explain  and  gi? e  construction  to  the 
qoitelaim  deed  from  the  deponent  to  the  defendant.  But  there  was 
no  latent  ambiguity,  which  calls  for  an  explanation  by  parol ;  and, 
in  a  case  like  the  present,  the  intention  of  the  parties  must  be  de- 
rived from  the  instrument  itself.  It  is  a  principle  of  universal  ap- 
plication, that,  if  there  is  an  ambiguity  on  the  face  of  a  written  in- 
strument, it  cannot  be  explained  by  parol.  It  ha0  also  been  said, 
that  it  should  have  been  admitted  as  proof  upon  the  issue  joined 
upon  the  plea  to  the  first  count  in  the  declaration.  It  is  to  be  re- 
marked, that  the  defendant,  in  that  plea,  avers  that  the  demised 
premises  did  not  come  to  and  vest  in  the  defendant  by  the  assign- 
ment thereof,  and  that  be  was  not  possessed  thereof,  as  alleged  in 
the  declaration.  Issue  is  joined  upon  the  plea.  The  fact  of  the  a»- 
signment  of  the  leased  premises  from  Charles  W.  Watkins  to  this 
defendant  is  the  only  material  part  of  the  issue,  ahd  that  which  the 
plaintiff  was  only  called  upon  to  prove,  to  entitle  himself  to  a  ver- 
dict Clearly,  then,  it  was  not  error  for  the  court  to  exclude  evi- 
dence on  the  part  of  the  defendant  relating  solely  to  the  possession. 
Had  the  possession  been  a  material  part  of  the  issue,  it  would  have 
been  otherwise;  and  had  the  issue  been  wholly  mnuUaialy  by  hav- 
ing been  joined  upon  the  fact  of  possession  alone  in  the  assignee,  the 
defendant,  on  the  trial  of  such  issue,  which  the  parties  had  seen  fit 
to  join,  should  probably  have  been  entitled  to  any  testimony,  thai 
was  proper  to  disprove  the  issue. 

We  think  the  objecticci  to  the  admission  of  the  {Hrobate  records, 
setting  out  the  widow's  dower  in  the  estate  of  Elias  Watkins,  for 
the  want  of  their  being  recorded  in  the  town  clerk's  office,  cannot 
avail.  The  object  of  their  admission  was  simply  for  a  reference  to 
the  description  there  given,  and  to  give  locality  to  the  lands  speci- 
fied in  the  quitclaim  deed  from  Charies  W.  Watkins  to  the  defend- 
ant ;  and  not  for  the  purpose  of  malting  out  title  under  the  probate 
proceedings. 

It  was  held,  when  this  case  was  beiore  us  in  1843,  that  the  de- 
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fendant  acquired  the  whole  leasehdd  estate,  and  that  the  plaintiff 
waa  entitled  to  recover  the  whole  rent  demanded. 

This  bill  of  exceptions  presents  no  new  questions,  upon  which 
the  defendant  can  succeed  in  reversing  the  judgment  of  the  County 
Court,  and  the  judgment  ofthat  court  ia  affirmed 


Sarah  Woodbvrt  v.  Benaiah  Shokt. 

Where  the  course  of  a  stream,  runniog  across  the  land  of  the  defendant  to  the 
plaintiff's  land,  was  changed  by  a  sadden  and  unasual  flood,  so  as  to  run 
upon  the  defendant's  land  without  passing  over  the  plaintiff 's  hind,  and 
the  defendant  permitted  the  water  to  run  in  the  new  channel,  thus  formed, 
Ibr  tea  years,  it  was  held  that  he  was  bound  by  his  acquiescence,  and  that  he 
had  no  right,  after  such  lapse  of  time,  to  obstruct  the  stream  upon  has  own 
land,  so  as  to  divert  it  from  the  new  channel  into  the  channel  in  which  it 
had  formeriy  passed  across  the  plaintiff^s  land. 

Trespass  4>n  the  Case  for  so  diverting  a  stream,  of  water  from 
its  natural  and  usual  course,  as  to  cause  it  to  flow  over  and  inundate 
the  plaintiff's  land.    Plea,  the  general  issue,  and  trial  by  jury. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove  that  the  de- 
fendant, in  1840,  obstructed  the  course  of  a  stream  of  water,  upon 
his  land,  so  as  to  cause  it  to  flow  over  the  plaintiff's  land,  as  alleged 
in  her  declaration;  whereby  she  suffered  injury. 

The  defendant  gave  evidence  tending  to  prove,  that  ever  before 
and  until  the  year  1830  the  said  stream  had  flowed  in  a  certain  di- 
rection, and  that  in  1830,  in  a  sudden  and  unusual  flood,  the  said 
stream  changed  its  course  on.  the  defendant's  land;  and  that  what 
he  did,  in  1840,  was  only  to  direct  said  stream  back,  into  the  chan- 
nel in  which  it  had  run  prior  to  1839. 

The  plaintiff  requested  the  court  to  charge  the  jury  that  the  de- 
fendant had  no  legal  right,  under  the  circumstances,  to  direct  the 
stream  into  its  former  channel,  if  the  so  doing  would  cause  an  inju- 
ry to  the  plaintiff  But  the  court  instructed  the  jury  that  the  de- 
fendant had  a  legal  light,  in  1840,  to  direct  the  stream  into  the 
channel  in  which  it  had  run  prior  to  1830. 

Verdict  for  defendant    Exceptions  by  plaintiff. 
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J.  S.  Marey  and  O.  P.  Chandler  for  plaintiff. 

No  principle  is  better  settled,  than  that  bo  one  has  a  right  to  di- 
tert  a  stream  from  ils  "  naturtd  course  "  to  the  injury  of  another. 
The  *'  natural  course  "  of  a  stream  is  obviously  that  Which  it  takes 
of  itself,  uninfluenced  by  any  artificial  means  whatever.  That  a 
stream  has,  at  some  time,  flowed  in  another  channel  and  the 
length  of  time  it  has  flowed  in  the  channel,  from  which  it  b 
diverted,  are  circumstances  not  to  be  taken  into  consideration^  in 
determining  whether  its  course  is  ^'  natural." 

In  the  present  case  the  defendant  permitted  the  water  to  flow  in 
the  channel,  from  which  he  diverted  it,  for  the  period  often  years, 
without,  as  far  as  appears,  even  intimating  any  intention  of  turning 
it  back  to  its  former  channel ;  and  it  was  but  reasonable  that  the 
plaintifi',^and  others,  whose  soil  and  property  might  be  affected  by 
the  water,  should,  by  an  acquiesence  of  such  duration,  conclude  that 
he  had  relinquished  any  right,  or  intention,  he  ever  might  have  had 
of  turning  the  water  into  its  former  channel,  and  consequently  omit 
the  use  of  any  means  to  prevent  damage  from  flooding  their  lands. 
Tyler  V.  Wilkinson,  4  Mason  400.  Arnold  v.  Root,  12  Wend. 
831.    2  Kent  428,  [Ed.  of  1840.]    Angell  on  Water  Courses  222. 

Tracy  S^  Gnwerse  and  A.  P.  Hunton  for  defendant. 

The  defendant  had  a  right  to  return  the  water  to  the  old  channel^ 
as  it  was  prior  to  1630,  until  barred  of  that  right  by  an  acquiesence 
of  fifteen  years,  or  by  his  own  voluntary  agreement  ;-^and  in  this 
case  there  is  no  pretence  that  he  had  parted  with  his  right  by  his 
own  agreement.  Norton  v.  Vohmtine,  14  Vt.  239.  MtcheU  r. 
Walker,  2  Aik.  266.  Shtnmoay  v.  Sinums,  1  Vt  53.  Collaher, 
J.,  in  Mattocks  v.  BeUamy,  8  Vt.  460.     1  B.  &  P.  400. 

The  opinion  of  the  court  was  delivered  by 

BsNKBTT,  J.  In  1840  the  defendant  diverted  a  stream  of  water 
from  the  course,  in  which  it  was  then  running  across  his  land,  bf 
reason  of  which  the  plaintiff's  land  was  overflowed  imd  injured ; 
and  this  aetiom  was  brought  to  recover  the  damage,  which  the  plain- 
tiff claims,  she  has  sustained.  The  case  shows  tfaat-ever  before  «id 
until  1830  the  stream  had  run  in  a  given  channel,  and  in  that  year 
the  stream,  iii  a  sudden  freriiet^  had  changed  its  course  upon  the 
defendant's  land,  and  that  it  had  been  permitted  to  run  in  its  new 
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channel  until  1840,  when  the  defendant  turned  it  back  into  its  for- 
mer channel.  The  question,  now  presented  for  our  consideration, 
is,  whether  the  defendant,  after  so  great  a  lapse  of  time,  had  such  a 
3:ight? 

It  is  not  necessary  to  decide,  what  would  have  been  the  rights  of 
1  ;he  defendant,  to  have  turned  back  this  stream  into  its  former  chan- 
pel,  immediately  upon  its  having  changed  its  course,  in  1830,  and 
iJaponthat  question  no  opinion  is  intended  to  be  expressed;  buF' 
j/whether  that  right  should  exist  after  a  lapse  of  ten  years,  when  it 
I  may  be  supposed  that  new  rights  and  new  interests  may  have  been 
acquired,  is  the  question  before  us.  *^ 

In  Hargrave's  Tracts,  De  jure  maris,  it  is  laid  down,  that,  when 
a  water  course,  running  between  the  lands  of  A.  and  B.,  leaves  its 
course  and  suddenly  and  sensibly  makes  its  entire  channel  on  ^the 
land  of  A.,  it  wholly  belongs  to  him.  See  also  AngeU  on  Water 
Courses  23S,  Sect.  4,  on  Reliction.  In  Ex  parte  Jennings,  6  Cow- 
en  518,  we  have  in  note  (a.)  a  full  extract  from  Sir  Matthew 
Hale's  treatise,  Dejure  maris ;  and  on  page  537  it  is  also  said,  if  a 
river,  running  between  the  lands  of  A.  and  B.,  leaves  its  course 
and  sensibly  makes  its  channel  entirely  in  the  lands  of  A.,  the 
whole  river  belongs  to  A.  The  matim  in  such  case  is,  Aqua  tedit 
soh.  In  the  case  before  us  the  entire  stream  was  running  upon  t£e/ 
land  of  the  defendant,  at  the  point  where  the  course  was  changed  ;| 
^1  and  we  think,  that,  at  all  events,  if  he  would  restore  the  stream  to^ 
^  its  former  course,  he  must  have  done  it  within  some  reasonable.- 
time,  and  before  new  interests  should  have  been  naturally  acquured/ 
ia  the  course,  in  which  it  had  been  permitted  to  run.  ^ 

We  may,  in  this  case,  well  apply  the  doctrine  of  acquiescence^ 
which  is  made  the  ground  of  acquiring  property  in  the  sail,  which, 
by  the  immediate  and  manifest  power  of  a  stream  of  water,  is  sud- 
denly taken  from  one  man's  estate  and  carried  upon  that  of  another. 
If  it  is  permitted  to  remain  upon  the  land,  where  it  is  carried,  until 
it  cements  and  coalesces  with  the  soil,  the  property  is  changed,  and 
there  is  no  right  to  reclaim  the  soil,  which  had  been  carried  away.^ 
The  defendant,  in  this  case,  having,  as  it  must  be  supposed,  acquis 
tsced  in  the  running  of  this  stream  in  its  new  channel,  and  in  the 
creation  of  new  interests,  must  not  now  be  permitted  to  disturb  them.^ 

The  result  is,  that  the  judgment  of  the  county  court  is  reversed 
and  the  cause  remanded  for  trial. 
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Charles   Dan^^,  Administrator    of  Qill    Wheelock,   v.    Joel 

LuLLi  Jr. 

f 

When  a  debtor  makes  a  Toluntary  assignment  of  all  his  property  to  a  tmatee 
for  the  benefit  of  certain  of  his  creditors,  who  are  specified,  and  does  not 
provide  that  the  surplus  shall  be  distributed  among  all  his  creditors,  but 
there  is  either  an  express  reservation  of  the  surplus  to  himself  or  no  direc- 
tion given  as  to  the  surplus,  the  effect  of  which  would  be,  by  implication 
of  law,  a  resulting  trast,  as  to  the  surplus,  to  himself,  such  assignment  is 
fraudulent  jwTM  and  void. 

And  this  is  so,  notwithstanding  it  appears  in  the  end  that  the  property  ae- 
signed  was  not  sufficient  to  pay  the  debts  due  to  the  creditors  named  in  the 
assignment.  » 

And  where  the  assignment,  in  terms,  conveyed  all  the  property,  which  the 
assignors  owned  in  certain  towns  named,  and  it  did  not  appear,  either  up- 
on the  fkce  of  the  assignment,  or  from  the  evidence,  that  they  owned  any 
property  which  was  situated  elsewhere,  it  was  held  that  the  court  would 
infer  that  uA  the  property,  which  the  assignors  owned,  was  thereby  con- 
veyed. , 

One  of  two  partners  has  not  authority  to  assign  all  the  partnership  property 
to  a  trustee,  for  the  benefit  of  the  creditors  of  the  firm,  and  thus  put  an  end 
to  the  entire  business  of  the  firm.    Rkdfixld,  J.,  and  BsirirBTT,  J. 

Trespass  on  the  Case  against  the  defendant,  as  sheriff  of 
Windsor  County^  for  not  keeping  certain  property,  attached  by  one 
Moses  Montague,  a  depaty  of  the  defendant,  on  a  writ  in  favor  of 
the  plaintiff's  intestate  against  Moulton  &  Hutchinson,  and  for  not 
delivering  the  said  property  to  the  officer,  to  whom  was  delivered 
the  execution  obtained  in  said  suit  in  which  the  attachment  was 
made.    Plea,  the  general  issue,  and  trial  by  jury. 

On  trial  the  plaintiff  gave  evideaoe  tending  to  prove  the  material 
allegaticms  in  his  declaration. 

The  defendant  insisted  that  the  said  property,  specified  in  the  re- 
turn of  said  Montague,  was  not  the  property  of  Moulton  &  Hutch- 
inson, nor  liable  to  said  attachment ;  and  to  prove  this  he  offisred, 
among  other  testimony,  a  written  instrument  in  these  words. 

**  Know  all  men  by  these  presents  that  we,  John  MouItoDi  of 
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'  Woodstock  m  the  connty'  of  Windsor  and  State  of  Vermonty  and 
'  Rufiis  Hutchinson^  of  Braintree  in  the  county  of  Orange  and  State 
'aforesaid,  partners  in  the  business  of . manufacturing  wool  into 

*  cloth  in  the  towns  of  Woodstock  and  Bridgewater,  under  the  firm 
'  and  nameof  Moulton&  Hutchinson,  and  under  the  superinten- 
'  ence  and  care  of  John  MoultoUi  one  of  said  firm  of  said  Moul- 
'  ton  d&  Hutchinson,  now,  in  consideration  that  whereas  we,  the 
"^  said  Moulton  d&  Hutchinson,  being  indebted  and  owing  to  divers 
'  persons  large  and  honorable  demands  and  sureties,  which  we  are 
'  unable  to  liquidate  or  pay,  or  any  part  thereof,  without  a  great 

*  sacrifice  and  waste  of  property ;  therefore  we  hereby  this  day  as* 
'  sign  and  surrender  unto  Samuel  Ford,  as  our  assignee,  possession 

*  of  all  the  wools,  cloths,  finished,  and  in  various  stages  of  manufac* 
^  ture,  now  in  the  factory  at  Bridgewater,  and  at  Woodstock,  and 
'  also  all  other  property  by  us,  the  said  Moulton  &  Hutchinson, 
'  owned  or  possessed  of  in  said  towns  of  Bridegwater  and  Woodstock, 

*  and  to  be  disposed  of  and  applied  as  follows,  to  wit,  first  to  pay 
'  certain  executions,  now  in  the  hands  of  George  C.  Pratt,  deputy 

*  sheriff,  on  part  of  said  goods  the  said  sheriff  has  levied  the  said 

*  executions,  and  also  other  attachments,  made  by  the  said  George 

*  C.  Pratt,  sheriff,  one  in  favor  of  William  Eastwood,  and  one  in  fa- 
'  of  Joseph  Dunbar  and  Homer  Webster  and  Richard  W.  South- 
'  gate,  on  goods,  horses,  harnesses  and  carriages,  and,  after  the  said 

*  executions  and  attachments  shall  be  fully  paid  out  of  the  avails  of 
«the  property  aforesaid,  then  the  residue  of  said  goods,  horses,  car- 
'riages  and  other  property  shall  be  applied  to  the  paying  of  other 
'  debts ; — first,  to  the  workmen,  and  to  persons  having  fiirnished  and 
'  paid  workmen  by  us  employed;  and  secondly,  to  persons  which  we 
'are  indebted  for  signing  and  indorsing  notes  for  our  benefit, 
'  which  are  not  paid ;  and  also  other  debts,  due  for  wools,  reserving 
'  all  custom  goods  and  wools  received  of  Philo  Hatch,  Lyman  & 
'Goodnow,  and  Adam  Hobart  dz>  Sons,  to  manufacture  by  the 
'  yard,  of  which  the  said  Samuel  Ford  agrees  to  take  charge  of,  fin- 
'isb  and  deliver  to  the  customers  aforesaid.  And  the  said  Samuel 
'  Ford  shall  at  all  times,  when  requested,  render  an  account  of  his 

*  doings  to  us. 

'  Woodstock,  Dec.  16, 1839. 

(Signed)  Moulton  &  Hutchinson, 

By  John  Moulton." 
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To  the  admiasioa  of  tbia  inatniment  in  evidence  the  plaintiff  ob« 
jectedy  but  the  objection  was  oyerraled  by  the  court;  to  which  de* 
ciaion  the  plaintiff  excepted.  The  defendant  ajao  gave  evidence 
tending  to  prove  that  the  said  aeagnment  was  execnted  prior  to  the 
said  attachment  by  Montague^  and  that  aaid  Ford,  the  assignee 
therein  named,  took  immediate  possession  of  the  property  conveyed, 
among  which  was  the  property  in  question  in  this  suit,  and  that  he 
was  in  possession  of  said  property  at  the  time  it  was  attached  hj 
Montague. 

The  jury  returned  a  verdict  {or  the  defendant  Several  questions 
were  raised  on  trial  by  the  plaintiff's  counsel,  and  were  reserved  in 
the  bill  of  exceptions ;  but  the  case  was  decided  in  the  Supreme 
C!ourt  wholly  upon  the  validity  of  the  assignment  above  set  forth, 
and  it  is  therefore  unnecessary  to  notice  them. 

T.  HutcUnson  for  plaintiff. 

We  contend  that  the  assignment,  offered  in  evidence  by  the  de- 
fendant, ought  to  have  been  excluded  It  conveys  no  title  at  all. 
It  only  assigns  or  surrenders  the  possession  of  the  property,  for  Ford 
to  dispose  of  it  in  the  way  therein  pointed  out,  and  account  to  Moul* 
ton  &  Hutchinson  on  request.  It  only  makes  Ford  the  agent,  ot 
trustee,  of  Moulton  &l  Hutchinson,  to  keep  the  property  from 
Wheelock,  and  is  itself,  ^so  facto,  a  fraud  upon  Wheelock.  £%er- 
rill  V.  Brtish,  20  Johns.  5.  Hyslop  et  al,  v.  Clark  et  al.,  14  Johns* 
458.  It  was  liable  to  be  revoked  by  Moulton  &  Hutchinson  at 
pleasure.    Hilliard  57.    2  Kent  644. 

O.  P.  Chandler  for  defendant. 

The  written  instrument,  admitted  in  evidence,  contained  all  the 
essential  elements  of  a  trust  assignment.  It  properly  commences 
by  declaring  the  indebtedness  of  the  assignors  and  the  purposes  of 
the  assignment  Then  follows,  "  we  assign  and  surrender  the  pos- 
session to  said  Ford,  as  our  assignee.^'  The  word  ''  assign"  imports, 
ix  vi  termini^  a  legal  transfer  of  title,  (Bouvier's  Law  IMct.  W ;  5 
Johns.  390,)  and  the  terms  which  follow,  "  we  surrender  the  pos- 
session to  him  as  our  assignee,''  in  that  connection  are  equivalent 
to  the  words  sell  and  deliver,  and,  though  perhaps  needless,  yet  they 
tend  to  establish  clearly  the  intent  and  object  of  the  instrument.    It 
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n^xt  declares  the  purposes  of  the  trust ;  next  is  an  agreement  on 
Ford's  part  to  execute  the  provisions  of  the  trust, — which,  indeed, 
he  would  be  bound  to  do,  by  receiving  the  assignment  and  acting 
voder  it;  then  follows  a  provision  that  said  Ford  should  do  what  a 
eonrt  of  chancery  would  have  compelled  him  to  do,  to  wit,  "  to  ren* 
der  to  them  an  account  of  his  doings."  Now  we  ask  by  what  con- 
struction we  are  to  be  held  to  treat  this  instrument  as  merely  creft* 
ting  an  agency  ?  Not  by  virtue  of  the  last  clause,  for  by  that  he  is 
not  made  accountable  for  the  avails  of  the  property  to  them,— for 
that  he  is  directed  to  pay  to  the  creditors,«--*but  only  to  render  an 
account  of  bis  doings, — ^which  any  trustee  would  be  required  to  do 
to  all  those  interested  in  the  disposition  of  the  trust  funds,-^as  were 
M ouhon  d&  Hutchinson,  in  this  case,  to  have  their  debts  paid.  Such 
mere  agency  cannot  be  inferred  from  any  other  part  of  the  instru* 
ment;  for,  on  the  contrary,  every  other  part  of  it  expressly  contrft- 
venes  and  exdodes  any  such  construction. 

The  opinion  of  the  coQft  vNs  delivered  by 

BcNMBTr,  J.  It  appears  by  the  bill  of  exceptions,  that,  on  the 
trial  of  this  cause  in  the  county  court,  several  questions  were  re* 
served,  which  it  will  not  be  necessary  to  consider,  much  less  to  de- 
cide. The  property  now  in  question  belonged  to  Messrs.  Moultoa 
iL  Hutchinson,  and,  immediately  before  the  service  of  the  attach- 
ment by  the  defendant's  deputy,  the  property  had  been  assigned  by 
Monlton,  one  of  the  firm,  for  the  payment  of  certain  debts ;  and  this 
action  against  the  sheriff  is  grounded  upon  his  neglect  of  duty,  in 
not  keeping  the  property  attached,  that  it  might  be  taken  in  execu- 
tion* 

If  the  assignment,  made  only  by  Moulton,  which  is  made  a  part 
of  the  bill  of  exceptions,  is  inoperative  upon  its  face,  the  jury  did 
not  receive  such  instructions  as  shoirid  have  been  given  them,  and 
the  judgment  of  the  county  court  most  be  reversed.  I,  as  an  indi« 
vidoal  member  of  the  court,  think  that  Moulton  had  no  power,  as  a 
partner,  to  make  each  an  assignment  a$  this,  which  can  bind  the 
firm* 

There  is  nothing  in  the  case  to  show,  dnd  it  is  not  even  pretended, 
that  Hutchinson  had  in  any  way  assented  to,  or  authorized,  the  as- 
signmeni  at  the  time  of  the  attachment,  unless  his  assent  is  to  be 
50 


394  WINDSOR  COUNTY. 

I  ■  .  -      ,  ■ ■  ■      » 

Dana,  Adm'r,  «.  L«1L 

implied  from  tbe  partnership.  No  doubi,  one  partner  may  aanga 
partnership  property  to  a  creditor  of  tbe  firm,  to  secure  or  pay  a 
partnership  debt.  This  power  rests  upon  tbe  ground  of  an  implied 
authority  to  perform  such  acts,  as  are  incidental  to  their  common 
business.  But  to  say  that  one  partner  has  the  power  to  make  a 
general  assignment  to  a  trustee,  for  tbe  benefit  of  preferred  credi- 
tors, is  quite  a  different  thing.  It,  in  effect,  puts  an  end  to  the 
partnership,  and  transfers  the  legal  title  in  tbe  property  to  a  trustee, 
and  clothes  bim  with  power,  as  an  agent  of  the  firm,  to  close  up  the 
business.  This  was  the  object  of  the  present  assignment ,-  and,  if 
sustained,  such  would  be  its  effect.  Tbe  power  to  make  sale  of  tbe 
partnership  effects,  and  to  pay  or  secure  debts  by  an  assignment  of 
the  property  to  a  creditor,  resides  in  each  partner,  as  long  aa  the 
partnership  exists ;  and  the  power  flows  from  the  principle,  that  each 
one  is  the  agent  of  tlie  whole.  But  his  agency  extends  only  to  such 
acts,  as  are  incidental  to  the  carrying  on  the  business  of  tbe  firm, 
and  not,  as  I  think,  to  the  appointment  of  a  trustee  to  close  up  the 
business,  and  distribute  the  proceeds  of  the  partnership  effects  in 
unequal  proportions  among  the  creditors,  and  thereby  exclude  the 
other  partners  from  participating  in  the  distribution,  or  in  the  de- 
cission  of  the  question,  in  regard  to  what  creditors  should  have  a 
preference,  if  any. 

In  Pierpmnt  v.  Graham,  4  Wash.  C.  C.  Rep.  232,  Judge  Wash* 
ingion  evidently  inclined  to  the  opinion,  that  one  partner  had  no 
such  inherent  authority,  arising  out  of  the  partnership,  as  would 
enable  him  to  assign  the  partnership  effects  in  such  a  manner  as  to 
terminate  the  partnership,  though  he  did  not  find  it  necessary  to 
express  any  decided  opinion  upon  the  question.  In  Hitchcock  ▼. 
St.  John,  i  Hoffm.  Rep.  511,  it  was  held  by  the  Vice  Cbiincellor, 
that  no  authority  resided  in  one  partner,  to  make  a  general  assign- 
ment to  a  trustee,  giving  preferences  to  particular  creditors  of  tbe 
firm.  It  was  considered,  that  such  an  assignment  superseded  all 
the  busipess  of  the  firm,  as  such,  and  took  from  the  control  of  each 
of  the  partners  all  the  property,  with  which  the  partnership  business 
was  conducted,  and  was  of  itself  a  virtual  dissolution  of  the  part- 
nership. The  transfer  of  property  by  one  partner  to  an  acknowl- 
edged creditor  is  within  his  powers,  as  incidental  to  the  bnsiness  of 
tbe  firm  ;  and  this  is  a  power  probably  necessarily  surviving,  after  a 
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diwoliitiony  in  whatever  way  that  shall  have  been  brought  aboat. 
But'opon  an  assignment  of  the  property  to  a  trustee,  a  complication 
of  daties  and  powers  is  involved.  One  partner  thereby  appoints  an 
•gent  to  oontrd  and  dispose  of  the  whole  business,  of  whose  integ- 
rity,  capacity  and  fitness  he  alone  is  the  judge.  In  Havens  v.  Hus- 
My,  5  Paige  30,  this  point  came  directly  before  the  Chancellor,  and 
1m  held  that  one  partner  bad  no  such  implied  authority. 

In  the  case  of  Egberts  v.  Wood,  3  Paige  317,  the  assignment  was 
direct  to  the  preferred  creditors,  in  payment  of  their  debts.    So  in 
UkA  v.  Barber,  4  Day's  Rep.  428,  the  assignment  was  direct  to 
a  creditor  of  the  firm,  to  secure  the  payment  of  his  debt.    In  the 
case  of  Harrison  v.  Sterry,  5  Cranch  289,  the  complainant  claimed 
title,  as  assignee,  under  an  assignment  executed  by  Robert  Bird, 
one  of  the  firm  of  Bird,  Savage  &  Bird,  who  did  business  at  New 
York  under  the  firm  of  Robert  Bird  4*  Co.,  and  at  London  under 
the  firm  of  Bird,  8aoage  Sf  Bird.    Robert  Bird  was  the  only  part- 
ner, who^esided  in  this  country,  and  he  had  necessarily  the  whole 
boriness  of  the  firm  in  the  United  States  committed  to  him.    The 
aBsignment  was  only  of  a  certain  specific  portion  of  the  partnership 
jHToperty,  for  the  purpose  of  raising  funds  to  carry  on  the  business 
of  the  firm,  and  to  save  their  credit.    Though,  under  the  particular 
circamstances  of  this  case,  it  was  held,  that  Bird  bad  power  to  make 
this  assignment,  yet  this,  in  my  view,  is  far  from  holding  that  an  as- 
signment of  the  whole  partnership  effects,  by  one  partner,  to  a  trus- 
tee,  to  wind  np  the  business  and  distribute  the  avails  among  pre- 
ferred creditors,  is  valid.    I  understand  my  brother  Redfield  fully      | 
to  coBcnr  in  the  opinion,  thai  Moulton  had  no  implied  authority,  as 
a  partner,  to  make  the  assignment  in  question ;  while  the  othermem- 
bers  of  the  court,  now  present,  are  not  prepared,  at  this  time,  to 
adopt  that  opinion. 

The  assignment  is  very  inartificially  drawn ;  and  probably  haste 
was  somewhat  necessary,  that  it  might  be  prior  in  time  to  the  at- 
tachment The  words  are,  ''  we  assign  and  surrender  to  Samuel 
Ford,  as  our  assignee,  the  possession  of  all  the  wool,"  &c.  The 
description  of  the  property  intended  to  be  assigned  is  of  the  most 
general  character,  being  "all  their  wool,  cloths,  &c.,  in  their  factory 
at  Bfidgewater  and  at  Woodstock,  and  all  other  property,  which 
tfaey  owned  or  possessed  in  said  towns."    There  is  no  schedule  of 
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the  property  annexed  to  the  assignooent,  and  no  edttmale  of  its  Yalaeu 
There  is  no  list  of  the  names  of  the  preferred  creditors,  or  schedule 
of  the  sums  due  to  them;  but  they  lUre  referred  to  as  being  broaght 
under  different  classes,  and  designated  \a  general  termsb  It  is  to 
be  inferred,  from  the  face  of  this  assignment,  that  Moulton  &  Hutch* 
inson  were  greatly  insolvent  ^  and  we  are  to  understand  it  as  a  gea* 
eral  assignment  of  ail  their  effects.  There  is  no  aUnston  in  the  a»>. 
signment  to  the  fact  that  they  were  owners  of  property  in  other 
towns,  not  designed  to  be  etnbradad  in  this  assignment^  and  we  are 
not  to  intend  it, — and  especially,  as  it  appears  from  the  recitals  in 
this  assignment^  that  it  was  made  '^  to  sate  a  great  sacrifice  and 
waste  of  property." 

There  is  no  pretence  that  this  tssignment  makes  a  pro? iaion  fcr 
all  the  creditors  of  Moulton  d&  Hutchinson.  Certain  executions,  md 
certain  debts,  upon  which  attachments  had  been  issued,  and  which 
had  been  levied  upon  a  portion  of  the  property  assigned,  were  first 
to  be  paid,  and  then  the  assignment  provides,  that  the  residue  of  tho 
property  shall  be  applied  to  the  paying  of  other  debts.  The  work-» 
men,  and  such  as  may  have  paid  them,  are  first  prefsirred,  and  thca 
such  as  may  have  signed  and  endorsed  notes,  as  surety  ibr  the  firm, 
which  wefe  stUI  outstanding,  or  such  as  have  BfAA  them  wool. 
There  is  no  provision  that  the  surplus  shall  be  paid  to  the  general 
creditors ;  and  though  the  assignment  does  not  provide  thai  the 
trustee  shall  pay  the  surplus,  if  any,  back  to  the  debtnrs,  fiir  their 
use,  still  there  would  be  a  resultinff  trust  fot  the  benefit  of  the  debt- 
ors, if  this  assignment  is  sustained ;  and  its  performance  would  be 
equally  imperative  upon  the  trustee,  as  if  the  surplus  had  been  eiD* 
pressly  reserved  in  the  assignment 

Though  probably  the  better  opinion  is,  that  the  want  of  schedules, 
annexed  to  show  the  particulars  of  the  property  assigned^  and  thei 
names  of  the  creditors,  and  the  amount  of  debts  due  them,  is  not 
cenclusioe  evidence  offrmud,  so  as  to  render  the  assignment  inoper- 
ative  upon  its  face,  yet  it  becomes  a  more  important  enquiry*  to  de< 
termine  what  shall  be  the  effect  of  a  resulting  trust,  apparent  Upon 
the  face  of  the  instrument,  v^ieh  may  enure  to  the  benefit  of  the 
debtor,  to  the  expense  of  the  creditors.  It  has  been  sopposed,  that, 
though  a  trust  be  reserved  in  the  deed  to  the  nse'  of  the  debtor,  yel 
if  the  deed  was  not  made  mfan<asfia%  to  dUey,  Atnder  and  d^firmd 
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treditorst  such  a  reiervation  would  not  affect  the  reridoe  or  maio 
INupoee  of  the  aaagnaient  The  case  of  Estwiek  y.  CaiUand,  5  T* 
R.  420,  also  Riggs  v.  Murray,  2  Johns.  Ch.  Rep.  580,  and  Murray 
▼•  RiggSy  16  Johns.  571,  stronglj  countenance  such  a  position; 
but  we  think  sach  a  reservatioa  should  have  a  more  decided  effect^ 
ind  that  sound  poiicj  requires  thai  it  should  render  the  whole  as- 
signment framduleni  and  mmL  This  we  understand  to  be  accord- 
ing to  the  later  authorities.  MaekU  ▼.  Cairns^  1  Hopkins  Rep, 
873.  8.  a,  in  the  Court  of  Errors,  6  Cowen  566.  Harris  y« 
AsMer,  2  Pick.  129.  Burd  t.  Fitzsinum,  4  Dallas  77.  Pass- 
more  y.  Bldridgt,  12  Serg.  &  Rawle  198.  The  case  of  Growr  ?« 
YFaidiMM,  11  Wend.  187,  which  was  much  discuawd,  goes  even 
fiuther  than  this.  It  was  there  held,  that,  to  enable  a  debtor,  by  an 
assignment  of  his  property  in  trust,  to  prefer  one  creditor,  or  a  set 
of  creditors^  to  another,  he  must  devote  the  wkoh  of  the  property 
assigned  to  the  payment  of  his  debts,  and  that  the  assignment  must 
be  unconditional,  without  any  reservaium  for  his  benefit,  or  any 
clause  in  it,  making  the  preferences  to  depend  upon  the  preferred 
ereditors  executing  releases  to  the  debtor  of  all  claims  against  him. 
Though,  as  has  been  already  remarked,  there  would  be  but  an  tsH 
pHed  trust,  in  this  case,  resulting  to  the  debtoss,  for  the  surplus^ 
which  might  remain  in  the  hands  of  the  trustee  after  the  payment  of 
the  creditors  specified  in  the  assignment,  yet  its  legal  effect  upon 
the  assignment  must  be  the  same  as  if  expressly  reserved. 

It  is  no  answer  to  this  objection  to  the  validity  of  the  assignment, 
diat,  in  the  end,  it  turned  out  that  there  was  not  sufficient  property 
assigned  to  pay  the  preferred  creditors..  The  objection  goes  to  in- 
validate and  render  void  the  assignment  upon  its  face.  If  there 
had  been  an  express  reservation  of  the  surplus,  after  payment  of 
preferred  creditors,  it  by  no  means  follows,  that  there  would,  in  the 
end,  be  a  surplus.  There  might  be,  and  this  entitles  the  other 
creditors  to  pronounce  the  assignment  per  se  fraudulent,  and  to 
net  at  once  accordingly.  - 

If  it  should  be  said  that  the  surplus,  after  the  payment  of  the  pre- 
ferred creditors,  might  be  reached  by  th^  general  creditors^  while 
in  the  hands  of  the  assignee,  by  the  trustee  process,  still  the  effect 
would  bo,  to  effectually  lock  up  the  surplus  property,  until  the  pre- 
fnrred  creditors  were  paid,  and  thus  salerially  hinder  nd  delay  the 
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general  creditors  in  their  legal  remedies  to  enforce  satisfoction  of 
their  debts,  and  compel  them  to  look  to  a  person,  to  whom  they  had 
not  given  credit.  When  a  debtor  fails,  from  whatever  cause,  the 
whok  of  his  pr<^rty,  in  moral  justice,  belongs  to  his  creditors ;  but 
there  is  a  class  of  cases,  which  permit  him  to  prefer,  in  payment^ 
snch  creditors  as  he  shall  please,  upon  a  general  assignment  of  all 
his  effects,  provided  the  whole  is  devoted  to  his  creditors ;  and  this 
seems  to  be  giving  him  power  enough.  But  these  cases  are  quite 
distinguishable  from  one,  in  which,  as  to  some  creditors,  there  was 
no  provision,  and  no  attempt  to  dispose  of  the  yfkoh  prc^erty  for  the 
use  of  creditors,  but  a  reservation  of  what  might  be  a  surplus  after 
the  payment  of  certain  specified  creditors,  whether  such  reservation 
was  express,  or  resulted  to  the  assignor  as  an  implication  of  law. 
In  such  case  the  act  becomes  frauduknt,  and  it  is  not  competent 
for  the  debtor  to  prescribe  terms  to  his  creditors ;  but  the  law  is 
open  to  them,  and  they  are  allowed  the  right  of  pursuing  their 
debtor  in  the  way  which  the  law  points  out,  without  any  obstrnetioo 
from  such  an  assignment.  % 

The  result  is,  that,  with  these  views,  a  majority  of  the  court  con- 
cur in  reversing  the  judgment  of  the  county  court  and  remanding 
the  cause  to  that  court. 


Riley  A.  Deuing  &  Co.  v,  Joel  Lull. 

In  an  action  bronght  by  a  creditor  against  a  aheriff,  for  neglect  of  datyi  in  not 
attacliing,  as  the  property  of  his  debtor,  certain » property  designated,  in 
which  the  defence  set  up  by  the  sheriff  is,  that  the  property  did  not  belong 
to  the  debtor,  but  to  a  third  person,  and  it  appeared,  on  trial,  that  such 
third  person  had  made  a  conditional  sale  of  the  property  to  the  debtor,  it 
was  held,  that  the  declarations  of  the  debtor,  made  while  he  was  in  pos^ 
session  of  the  property,  that  the  property  belonged  4o  him,  and  evidenoa 
that  these  declarations  were  known  to  the  vendor,  and  that  he,  with  such 
knowledge,  also  affirmed  that  he  had  sold  the  property  to  the  debtor,  were 
not  admissible  as  evidence  on  the  part  of  the  plaintiff. 

Trespass  on  the  Case   against  the  defendant,  as  sheriff  of 
Windsor  County,  for  the  deftult  of  his  d^uty,  Ephraim  Ingrahaniy 
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Jr.y  in  not  attaching  certain  prq>erty,  which  he  was  directed  by  the 
plaintifib  to  attach,  as  the  property  of  one  John  H.  Leland,  cm  a 
writ  of  attachment  in  their  favor  againit  said  Leland.  Plea,  the 
general  iasae^  and  trial  by  jury. 

On  trial  the  defence  set  up  was^  that  the  prc^rty  in  question  did 
not  belong  to  John  H.  Leland,  but  to  one  Aaron  P.  Leland,  and  the 
eridence,  on  the  part  of  the  defendant,  tended  to  show  a  conditional 
sale  of  the  property  by  Aaron  P.  Leland  to  John  H.  Leland,  and,  tm 
the  part  of  the  plaintiff,  that  John  H.  Leland,  for  about  twenty 
months  next  succeeding  said  sale,  was  in  possession  of  said  property, 
using  it  in  all  respects  as  his  own,  which  was  known  to  Aaron  P. 
Leland. 

The  plai^tifli  then  offered  evidence  tending  to  prove,  that,  while 
John  H.  Leland  was  in  possession  of, the  property,  he  publicly  and 
openly  called  the  property  his  own,  and  offered  to  accompany  this 
with  evidence  that  Aaron  P.  Leland  had  knowledge  of  these  decla- 
rations being  made  by  John  H.  Leland,  and  that  Aaron  P.  Leland 
had  himself  said,  that  he  had  sold  the  said  property  to  John  {I.  Le- 
land ;— all  which  testimony  was  objected  to  by  the  defendant,  and 
was  excluded  by  the  court. 

The  plaintifis  then  offered  evidence,  tending  to  show,  that,  after 
the  property  had  been  delivered  by  Aaron  P.  Leland  to  John  H. 
Leland,  and  while  the  same  was  in  the  possession  of  the  said  John 
H.,  Aaron  P.  Leland  said  that  he  had  sold  the  property  to  John  H. 
Leland,  and  that  he  called  it  said  John's  property ;  to  which  evi- 
dence the  plaintiff  also  objected,  and  it  was  excluded  by  the  court. 

The  case,  in  all  other  respects,  was  substantially  the  same  with 
that  of  Hutckinsan  et  al  v.  Lull,  ante,  page  133. 

The  jury  returned  a  verdict  for  the  defendant  Exceptions  by 
plaintifis. 

O.  Hutchinson  for  plaintiffii. 

.  L.  Adams  for  defendant 

The  opinion  of  the  court  was  delivered  by 
Hebard,  J.    This  action  is  case  against  the  sheriff,  for  the  neg- 
lect of  his  deputy,  in  neglecting  and  refusing  to  attach  certain  prop- 
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general  creditors  in  their  legal  remedies  to  enforce  satisfaction  of 
their  debts,  and  compel  them  to  look  to  a  person,  to  whom  they  had 
not  given  credit.  When  a  debtor  fails,  from  whatever  cause,  the 
y)hole  of  his  property,  in  moral  justice,  belongs  to  his  creditors;  bnt 
there  is  a  class  of  cases,  which  permit  him  to  prefer,  in  payment^ 
such  creditors  as  he  shall  please,  upon  a  general  assignment  of  all 
his  effects,  provided  the  whde  is  devoted  to  his  creditors ;  and  this 
seems  to  be  giving  him  power  enough.  But  these  cases  are  quite 
distinguishable  from  one,  in  which,  as  to  some  creditors,  there  was 
no  provision,  and  no  attempt  to  dispose  of  the  tokole  property  fbr  the 
use  of  creditors,  but  a  reservation  of  what  might  be  a  surplus  after 
the  payment  of  certain  specified  creditors,  whether  such  reservation 
was  express,  or  resulted  to  the  assignor  as  an  implication  of  law. 
In  such  case  the  act  becomes  fraudulent ^  and  it  is  not  competent 
for  the  debtor  to  prescribe  terms  to  his  creditors ;  but  the  law  is 
open  to  them,  and  they  are  allowed  the  right  of  pursuing  their 
debtor  in  the  way  which  the  law  points  out,  without  any  obstruetiom 
from  such  an  assignment.  % 

The  result  is,  that,  with  these  views,  a  majority  of  the  court  con- 
cur in  reversing  the  judgment  of  the  county  court  and  remanding 
the  cause  to  that  court. 


Riley  A.  Deuing  &,  Co.  v,  Joel  Lull. 

In  an  action  brooght  by  a  creditor  against  a  sheriff,  for  neglect  of  duty,  in  not 
attacliing,  as  the  property  of  his  debtor,  certain » property  designated,  in 
which  the  defence  set  up  by  the  sheriff  is,  that  the  property  did  not  belong 
to  the  debtor,  but  to  a  third  person,  and  it  appeared,  on  trial,  that  such 
third  person  had  made  a  conditional  sale  of  the  property  to  the  debtor,  it 
was  held,  that  the  declarations  of  the  debtor,  made  while  he  was  in  po»* 
session  of  the  property,  that  the  property  belonged  4o  him,  and  evidenoa 
that  these  declarations  were  known  to  the  vendor,  and  that  he,  with  such 
knowledge,  also  affirmed  that  he  had  sold  the  property  to  the  debtor,  were 
not  admissible  as  evidence  on  the  part  of  the  plaintiff. 

Tkespabb  on  the  Case  against  the  defendant,  as  sheriff  of 
Windsor  County,  for  the  defitult  of  his  d^uty,  Epfaraim  Ingraham, 
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Jr.y  in  not  attaching  eertain  prq>erty,  which  he  was  directed  by  the 
plaintiffs  to  attach,  as  the  property  of  one  John  H.  Leland,  on  a 
writ  of  attachment  in  their  favor  against  said  Leland.  Plea,  the 
general  issue,  and  trial  by  jury. 

On  trial  the  defence  set  op  wasi  that  the  prc^rty  in  question  did 
not  belong  to  John  H.  Leland,  but  to  one  Aaron  P.  Leland,  and  the 
evidence,  on  the  part  of  the  defendant,  tended  to  show  a  conditional 
sale  of  the  prq)erty  by  Aaron  P.  Leland  to  John  H.  Leland,  and,  on 
the  part  of  the  plaintiff,  that  John  H.  Leland,  for  about  twenty 
Booths  next  succeeding  said  sale,  was  in  possession  of  said  property, 
using  it  in  all  respects  as  his  own,  which  was  known  to  Aaron  P, 
Leland. 

The  plah^ffs  then  offered  evidence  tending  to  prove,  that,  while 
John  H.  Leland  was  in  possession  of, the  property,  he  publicly  and 
openly  called  the  prq>erty  his  own,  and  offered  to  accompany  this 
with  evidence  that  Aaron  P.  Leland  had  knowledge  of  these  decla- 
rations being  made  by  John  H.  Leland,  and  that  Aaron  P.  Leland 
had  himself  said,  that  he  had  sold  the  said  property  to  John  H.  Le- 
land ;*-all  which  testimony  was  objected  to  by  the  defendant,  and 
was  excluded  by  the  court 

The  plaintiflb  then  offered  evidence,  tending  to  show,  that,  after 
the  property  had  been  delivered  by  Aaron  P.  Leland  to  John  H. 
Leland,  and  while  the  same  was  in  the  possession  of  the  said  John 
H.,  Aaron  P.  Leland  said  that  he  had  add  the  property  to  John  H. 
Leland,  and  that  he  called  it  said  John's  property ;  to  which  evi- 
dence the  plaintiff  also  objected,  and  it  was  excluded  by  the  court. 

The  case,  in  all  other  respects,  was  substantially  the  same  with 
that  of  Hutchinson  et  al  v.  LuU,  ante^  page  133. 

The  jury  returned  a  verdict  for  the  defendant  Exceptions  by 
plaintiffs. 

O.  HutcMnsan  for  plaintiffii. 

.  L,  Adams  for  defendant 

The  opinion  of  the  court  was  delivered  by 
Hbbard,  J.    This  action  is  case  against  the  sheriff,  for  the  neg- 
lect of  his  deputy,  in  neglecting  and  refusing  to  attadi  certain  prop- 
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ertf  on  a  writ  in  favor  of  the  platntiffi  against  John  H.  Leland. 
The  defence  ia^  that  the  property  waa  not  liable  to  be  attached  as 
the  property  of  John  H.  Leland.  The  UgaUiy  of  that  defenee  has 
been  established  by  repeated  decisions ;  and  the  principal  question, 
now,  is  in  relation  to  the  admissibility  of  the  sayings  of  Aaron  P. 
Leland  and  John  H.  Leland. 

We  think  that  these  declarations  were  inadmissible,  in  the  first 
place,  because  they  were  entirely  immaterial^  They  did  not  tend 
to  prove  a  different  state  of  facts  from  those  insisted  upon  by  the 
defendant.  It  was  claimed  by  him  that  there  was  a  e^iuHtimtal  sde 
of  this  property  by  Aaron  P.  Leland  to  John  H.  Leland ;  'and  these 
sayings  were  not  inconsistent  with  that  fact.  In  the  next  place, 
they  were  the  sayings  of  persons  who  were  disinterested,  and  who 
might,  therefore,  be  witnesses  ;-^and  that  being  so,  their  testimony, 
under  oath,  would  the  be  better  evidence.  These  sayings  were  no 
part  of  the  res  gtstm.  It  is  not  with  the  possession  of  personal  prq>* 
erty,  as  with  real  estate. 

The  case  goes  upon  the  ground,  that  John  H.  Leland  had  nevvr 
any  attackable  interest  in  the  property,  and  therefore  his  poasesskm 
was  of  no  importance. 

Judgment  affirmed. 

RsDFtCLD,  J.,  dissenting.  I  understand  the  court  to  decide  that 
the  declarations  of  John  H.  Leland,  the  purchaser,  while  in  the 
possession  of  the  property,  that  be  owned  it,  accompanied  with  evw 
dcnce  that  these  declarations  were  carried  home  and  made  known 
to  Aaron  P.  Leland,  and  the  declarations  of  Aaron  P.  Leland  him- 
self, that  he  had  sold  said  property  to  John  H.  Leland,  and  calling 
it  the  property  of  John  H.  Leland,  were  not  competent  evidence  to 
go  to  the  jury. 

Now,  however  unimportant  to  the  real  merits  of  the  case  an  erro* 
neons  decision  of  a  question  of  law,  in  the  county  conrt,  may  be,  I 
understand  the  law  to  be  well  settled,  in  this  state,  that,  if  excep- 
tions are  properly  taken  at  the  trial,  and  the  case  is  brought  here, 
the  party  is  entitled  to  anew  trial  as  matter  of  right.  Irish  y. 
Cloyes  etal,,  8  Vt.  30.  Penmman  v.  Patching  6  Vt.  346.  Blake 
V.  Tucker^  12  Vt.  39.  If,  then,  it  Was  not  error  in  the  coanty 
court  to  reject  this  evidence,  i^  wmM  Aooe  iecn  trrar^  if  that  coinrt 
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had  eidmited  tie  evidence.  I  nrast  oonsider  the  decison  in  this  case 
as  in?(rfvtng  both  propositions. 

So  far  as  the  practice  of  the  courts  is  of  any  arail,  I  think  it  must 
be  admitted  to  have  been  unifermly  against  the  decision  now  made. 
Bach  ef  ideace  has  been  onilbrmly  received  at  the  nisi  prius  trials ; 
and  I  never  heard  its  propriety  'once  questioned,  until  the  present 
determittstton. 

Upon  the  legal  effect  of  the  evidence,  it  may  be  viewed,  I  admit, 
in  two  lights. 

1.  As  tending  to  show,  that  such  a  sale,  as  is  claimed  by  the  plain- 
tiffi,  was  in  fact  made  by  Aaron  P.  Leiand  to  John  H.  Leland.  In  this 
view  it  is  true  that  the  declarations  of  the  parties  to  the  contract, 
made  at  a  subsequent  time,  will  not  prove  the/ae<  of  the  contract. 
But,  even  m  this  point  of  view,  as  apart  of  the  res  gestee,  are  not 'the 
declarations  of  the  parties,  in  connection  with  their  acts,,  competent 
to  go  to  the  jury  ?  i  take  it  to  be  perfectly  well  settled,  that  the 
declarations  of  John  H.  Leland,  while  in  possession,  of  his  owner- 
ship, are  competent  to  be  given  in  evidence,  to  characterize  his 
possession.  The  mere  naked  fact  of  possession  is,  in  itself,  equivo* 
cal.  It  may  be  evidence  of  ownership,  of  the  most  conclusive  char- 
acter,— or  It  may  amount  to  almost  nothing,  or,  indeed,  nothing  at 
all.  This  must  depend  upon  the  length  of  time  the  possession  is 
continued,  and  the  claim  under  which  it  is  kept  up,  and,  more  than 
all,  upon  the  acquiescence  of  the  former  owner.  Now  the  claim  of 
the  possessor  can  only  be  shown  by  his  declarations,  made  at  the 
time ;  and  for  this  purpose  these  declarations  are  indispensable  to 
be  known  to  the  triers.  To  shut  out  the  declarations  is,  virtually, 
to  shot  out  the  fact  of  possession,  as  evidence  of  title, — ^which  is  ac- 
knowledged to  be  one  of  the  most  important  indicia  of  the  owner- 
ship of  chattels.  These  declarations  were  facts  in  the  case,  and, 
when  brought  to  the  knowledge  of  Aaron  P.  Leland,  the  former 
owner  of  the  chattds,  and  not  contradicted  by  him,  but,  as  in  the 
present  case,  acquiesced  in  and  positively  re-affirmed,  and  this  con- 
tinued fen  the  space  of  twenty  months,  and  until,  in  the  mean  time, 
the  property  was  attached  by  the  creditors  of  the  vendee,  would 
seem  to  be  evidence  of  a  conclusive  character,  in  ordinary  cases,  to 
show,  dther  that  the  title  had  actually  passed  to  John  H.  Leland, 
or,  what  is  equally  decisive  of  this  case,  that  the  vendor  had  inten- 
51 
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tioaallj  holden  out  to  the  world,  that  John  H.  Leland  waa  the  owner 
of  the  property,  and,  in  faith  of  these  assertions,  it  had  been  attached 
by  his  creditors.  For  if  the  former  owner  of  property  stands  by, 
and  suffers  another  to  dispose  of  it  as  his  own,  or  if  he  gives  oat 
that  he  has  sold  it  to  another,  whereby  that  other  gains  a  false 
(Credit,  or  his  creditors  are  induced  to  attach  the  property,  I  take  it 
to  be  well  settled,  that  the  owner  of  the  property  is  thereby  estopped 
from  asserting  his  title,  to  the  prejudice  of  the  innocent,  bonaJUk 
purchaser,  or  attaching  creditor.  Both  these  views  of  the  case  seem 
to  have  been  wholly  disregarded  in  the  court  below;  aiyd  for  these 
reasons  I  should  grant  a  new  trial. 

In  my  judgment  it  is  not  a  sufficient  answer  to  this  view  of  the 
-case,  that  the  plaintiff  might  and  should  have  called  Aaron  P.  L^ 
land,  who  was  a  competent  witness,  to  prove  bis  own  declaraUons 
and  how  far  he  acquiesced  in  the  claim  of  John  H.  Leland.  I  have 
no  doubt  he  toas  a  competent  witness  for  that  purpose,— but  not  the 
cm/y  competent  witness.  All  this  might  have  been  as  well  known  to 
other  witnesses,  as  to  Aaron  P.  Leland ;  and,  being  known  to  them, 
the  plaintiffs  might  elect  what  witnesses  they  would  rely  upcMi.  And 
had  the  plaintiffs  put  Aaron  P.  upon  the  stand,  to  prove  these  facts, 
if  they  were  irrelevant  to  the  issue,  he  could  not  have  been  ezam> 
ined  to  them  in  his  direct  examination,  nor  on  cross  examination, 
unless  in  reply  to  something  drawn  out  by  the  other  party.  And  if 
these  facts  are  relevant  to  the  issue,  and  Aaron  P.  had  first  been  ex- 
amined, and  had  denied  them  in  toto,  they  might  still  have  proved 
them  by  other  witnesses; — much  more,  then,  might  they  have  proved 
them  by  other  witnesses  in  the  first  instance;  so  that  this  question 
must  turn  upon  the  point,  whether  this  testimony  was  competent 
evidence,  either  as  tending  to  show  a  sale  in  fact,  or  such  conduct 
on  the  part  of  Aaron  P.,  as  subjected  the  goods  lo  attachment. 

I  know  that  the  fact,  that  this  was,  in  terms,  a  conditional  sale, 
tends,  in  some  measure,  to  explain  these  declarations,  both  on  the 
part  of  the  vendor  and  the  vendee ; — but  how  far  this  explanation 
was  satisfactory,  and,  in  fact,  whether  the  sale  was  in  reality  condi- 
tional, or  whether  this,  too,  might  not  liave  been  a  part  of  the 
scheme,  designed  by  the  parties  to  protect  the  property  from  attack- 
ment,  were  all  questions  of  fact,  to  be  determined  by  the  jury  under 
proper  instructions.    The  cases  of  Carpenter  v.  HoUister  et  al.,  13 


FEBRUARY  TERM,  1845.  403 

JLeland,  Adin'r,  v.  Ckmett. 

Yt  552,  and  Hines  ▼.  Saule,  14  Vt  99,  have  been  supposed  to  settle 
this  case;  but  I  do  not  so  understand  those  cases.  In  Carpenter  r. 
HoUister,  it  is  expressly  declared,  that  the  declaratiods  of  the  grant- 
or of  land,  made  while  he  was  in  the  possession  of  it,  are  competent 
eridence  to  show  the  nature  and  extent  of  hi^  possession,  and  that 
beyond  that  they  are  not  evidence  to  defeat  the  title  of  record.  And 
it  was  upon  this  ground,  mainly,  that  the  case  was  put  by  the  court. 
In  the  case  of  Hines  v.  SouU  the  authorities  are  very  extensively 
reviewed  by  Judge  Benoett,  and  it  is  very  clearly  shown  there,  that 
the  declarations  of  the  possessor  of  personal  property  are  competent 
to  be  given  in  evidence,  for  the  purpose  of  qualifying  and  limiting 
his  possession.  But  the  admissions  in  that  case  were  offered  for  the 
purpose  of  defeating  the  effect  of  a  formal  sale  and  long  continued 
possession,  and  were  intended  to  operate  as  admissions  merely,  and 
were  so  received  and  acted  upon  by  the  jury.  In  this  view  they 
were  improperly  received,  and  for  this  reason  a  new  trial  was  grant- 
ed. But  if  that  case  is  to  be  understood  as  deciding  that  no  deckh 
ration  of  any  one  can  be  shown  by  another  person's  testimony,  when 
he  is  himself  a  competent  witness  in  the  case,  it  goes  farther  than 
any  other  case  has  gone,  and  farther  than  any  case  ought  to  go«  and 
farther  than  the  court  intended, — as  is  evident  from  Judge  Bennett's 
written  opinion.  My  own  opinion,  in  regard  to  this  point  in  the 
ease,  is  fully  declared  in  Beecher  v.  Parmelee  et  al,  9  Vt.,  356-7. 
I  think,  therefore,  in  strictness,  the  testimony  was  admissible,  and 
should  have  been  received ;  and  for  that  reason  I  should  grant  a  new 
trial,  in  order  to  prevent  this  decision  being  drawn  in  precedent 
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Gassett. 

Baildingt,  erected  ibr  a  temporary  use,  or  barsi,  erected  by  penona  other 
than  the  owner,  and  not  intended  for  permanent  fixtures,  may,  in  aome 
caaeta,  be  conaidered  and  treated  aa  peraonal  property ;  but,  as  between  ven- 
dor and  vendee,  heir  and  executor,  mortgagor  and  mortgagee,  all  buildingp 
which  enhance  the  value  of  the  estate,  and  are  designed  to  be  occupied  by 
the  owner  thereof,  agreeable  to  the  princtplea  of  the  common  law,  become 
a  part  of  the  realty,  and  pass  with  it  by  deed,  or  by  dsMsnt 
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Where  a  father  permitted  his  son  to  enter  upon  a  farm  beloofiag  to  Um  fttji* 
er,  and  make  improvements  and  erections,  and  carry  on  the  same  for  hi« 
own^use  and  benefit,  promising  him  that  he  would,  at  some  time  thereaf- 
ter, giye  to  him  a  deed  of  the  fiinn,  and  tlie  son  went  on  and,  at  bis  own 
•xpeoae,  erected  a  bouse  and  barn  upon  the  premisee,  aad,  after  eurrying 
on  the  premises  for  some  jean  for  his  own  beoeii,  died,  and  tte 
father  refused  to  convey  to  the  administrator  of  the  son  the^&rm,  or  to  per- 
mit  him  to  occupy  the  buildings  where  they  stood,  or  to  remoTe  them 
from  the  premise^  and  the  jury,  under  the  charge  of  the  court,  must  have 
fbund  that  the  buildings  were  erected  with  a  view  to  their  being  permanent, 
iand  remaining  on  the  land,  and  being  occupied  by  the  son  as  part  of  the 
«8tale  to  be  deeded  to  him  thereafter,  it  was  held  that  the  baildings  bneano 
a  part  of  the  realty,  and  could  not  be  oonaidered  as  personal  estate  fiw 
which  the  father  could  be  made  accountable  in  an  action  of  troYer  brought 
by  the  son's  administrator. 

Troter  for  a  house  and  barn.  Plea  the  general  iss^tie  and  trial 
by  jury. 

-  On  trial,  the  plaintiff,  to  sustain  the  issue  on  his  part,  gare  evi- 
dence tending  to  prove,  that,  in  the  year  1828,  the  defendant  agreed 
with  his  son,  Lovell  Gassett,  the  deceased,  that  said  Lovell  might  go 
on  to  a  portion  of  the  defendant's  land,  erect  buildings  thereon, 
and  occupy  the  same,  and  clear  up  and  improve  the  land,  to 
his  own  use,  and  that  the  defendant  would  sometime  thereafter  give 
said  Lovell  a  deed  of  the  same  land;  that  said  Lovell  entered 
upon  the  land,  and,  taking  timber  growing  thereon,  did,  with  hia 
own  means,  cause  the  house  and  barn,  for  which  this  action 
was  brought,  to  be  erected,  and  went  into  the  use  and  occupancy 
of  said  buildings,  and  cleared  up  and  improved  said  land,  and 
lived  thereon,  taking  the  products  thereof  to  his  own  use,  until  his 
~  death  in  1833 ;  and  that  in  1899,  and  after  the  first  administrator 
had  closed  his  administration,  the  plaintiff  demanded  of  the  defend- 
ant pertnission  to  occupy  said  buildings,  to  remofe  ike  aune, 
on  payment  of  the  value  of  them;  all  of  which  the  defendant  refused. 

The  defendant  gave  evidence  tending  to  prove  that  said  Lovell, 
who  came  of  age  in  1821,  was  of  feeble  health,  and  lived  in  the  de- 
fendant's family  until  1828,  and  had  little  or  no  property  of  his  own; 
that  in  1828  the  defendant  agreed  with  said  Lovell,  that  ho  might 
go  upon  said  land  and  build,  and  occupy  and  improve  ihd  buildiBgs 
aad  land  to  hts  own  uae,  and  occupy  and  imfirott  as  long  as  be 
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pleased,  or  leave  the  promises  wttea  be  pieaeedy  and  thai  the  de* 
feodaat  would,  help  hia  build;  that  said  Loveli  accordiQgij  weal 
vpgii  the  land,  took  the  timber  thereon  steading,  and,  with  some  aid 
aSbrded  bj  the  defendant  in  materials,  money  and  labor,  procered 
said  hoQse  and  barn  to  be  eroded,  and  from  thenoe  to  the  time  of 
his  <leath  oeoopied  and  used  the  premises  as  albreaaid;  that  said 
house  was  placed  upon  a  oeUar,  dig  and  stoned  in  die  customary 
manner  of  constructing  dwelling  houses,  and  had  a  stack  of  chim- 
neys laid  on  a  stone  foundation,  and  that  the  barn  was  built  in'  the 
ordiaary  manner  of  building  barns;  and  that  said  buildings  re* 
mained  in  the  samo  situation,  as  when  erected,  at  the  time  of  said 
alleged  conversion. 

The  defiendant's  counsel  requested  the  court  to  charge  the  jury, — 
1st.  That  if  said  house  and  barn  were  standing  on  the  defendant's 
land,  in  tUe  same  situation  as  when  erected,  when  the  demand  was 
'  made,  the  plaintiff  could  not  recover.  2nd.  If  Loveli  Gassett  went 
into  possession  of  the  defendant's  premises,  and  took  timber  then 
standing  and  growing  on  said  premises,  and  converted  it  into  said 
bouse  and  barn,  and  said  house  and  bam  were  standing  on  said 
premises,  in  the  same  situation  as  when  erected,  when  the  demand 
wss  made  the  plaintiff  could  not  recover.  3rd.  If  the  jury  found 
that  the  defendant  contributed  of  bis  own  means  and  materials 
towards'the  .ereotion  of  said  buildings,  then,  unless  they  also  found 
that  the  defendant  made  a  gift  tp  his  son  LoveU  of  all  the  d^endant 
so  contributed,  the  plaintiff  ought  not  to  recover.  4th.  That,  if 
the  jury  found  the  defendant  owned  the  land  whereon  the  buildlags 
stood,  an4  that  he  contributed  of  his  own  means  and  materials 
towards  the  erection  of  said  buildings,  then,  there  being  no  contract 
in  writing  between  the  defendant  and  his  son  relative  to  any  inter- 
est in  the  land  in  favor  of  the  son,  the  plaintiff  ought  not  to  recover. , 
5th.  That,  on  all  the  evidence  in  the  case,  the  aotion  of  trover 
could  not  be  sustained,  and  the  jury  should  return  a  verdict  for  the 
defendant. 

The  court  refused  to  charge  the  jury  as  requested ;  but  did 
diarge  them,  that,  if  they  found  from  the  proof  that  Loveli  G  asset 
erected  the  buildings  in  question  on  the  defendant's  land,  by  his  per- 
mission, under  an  agreement  that  the  defendant  would  deed  him  the 
land  on  which  they  stood^or,  if  the  jury  fcnnd  that  said  bniUings 
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were  erected  on  the  defendants  land,  by  tbe  said  LoTell,  under  and 
pursuant  to  an  arrangement  and  agreement,  between  Ae  said  LotoII 
and  the  defendant,  that  the  said  Lovell  should  occupy  them  upon 
Iftie  land  where-  they  stood,  and  the  said  Lovell  did  occupy  them  un- 
til his  death,  without  any  abandonment  on  his  part,  in  either  case 
tbe  buildings  became  the  property  of  said  Lovell ;  and  that,  if  the 
defendant  had  refused  to  permit  the  plaintiff,  since  the  decease  of 
said  Lovell,  either  to  occupy  the  buildings  where  they  stand,  or  to 
move  them  from  the  defendant's  land,  the  plaintiff  was  entitled  to 
recover  the  value  of  the  buildings  at  the  time  of  the  refusal  and  the 
interest' to  the  time  of  trial ;  and  that  this  value  must  be  understood 
to  be  what  the  buildings  were  worth  to  remove. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptions  by  de- 
fendant. 

C.  CoeKdge  and  8.  Futlam  for  defendant 

1.  The  plain  and  obvious  question,  presented  by  the  exceptions 
in  this  case,  is  this ;  can  an  action  of  trover  be  sustained  for  real 
estate,  of  which  a  plaintiff  has  been  unjustly  kept  out  of  the  posses- 
sion t  If  the  testimony  tended  to  show  that  the  house  and  barn  were 
real  estate^  and  attached  to  the  defendant's  freehold,  he  was  entitled 
to  a  charge  as  specified  in  his  1st,  2d  and  4th  requests. 

S.  Trover  cannot  be  sustained  for  what  is  fixed  to  the  freehold. 
1  Swift's  Dig.  534.  3  Arch.  Blackstone  149.  2  Wheatons,  Selwyn 
1057.     Nelson  v.  Burt,  15  Mass.  204. 

3.  If  Lovell  Gassett  had  any  interest  in  the  house  and  barn,  it 
was  an  interest  in  real  estate,  and  be  was  a  tenant  at  will  of  the 
defendant    Rev.  St  314,  ^  21. 

4.  If  an  action  of  trover  can  be  maintained  at  all,  it  can  be 
maintained  against  any  person  in  possession  of  the  property,  who  re- 
fuses to  deliver  it  up  to  the  owner,  when  demanded.  Now  in  case 
the  defendant  had  sold  and  deeded  this  property,  would  any  one 
pretend  that  an  action  of  trover  could  be  maintained  against  his 
iprantee? 

5.  If  the  buildings  were  personal  property,  (which  we  deny,)  and 
the  defendant  furnished  a  part  of  the  materials  and  assisted  in  their 
erection,  as  the  testimony  tended  to  show,  he  was  entitled  to  a 
charge  in  accordance  with  hia  third  request. 
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6.  If  all  the  testimony  in  the  case  showed  that  the  buildings 
w«e  attached  to  the  freehold,  the  defendant  was  entitled  to  a  charge 
in  accordance  with  his  fifth  request. 

7.  Lovell  Gaasett  took  the  defendant's  trees  and  con?erted  them 
into  buildings  and  affixed  them  to  the  defendant's  freehold ;  the  de- 
fendant had  the  kgal  title  to  the  buildings ;— can  trover  be  sustained 
against  the  legal  owner? 

P.  T.  Washburn  and  D.  KtUogg  for  plaintiff. 

1.  The  fact  is  established  by  the  verdict  that  Lorell  Gassett  erect" 
ed  the  buildings.  This  disposes  of  the  defendant's  third  request  to 
the  court,  and  of  so  much  of  his  second  and  fourth  requests  as  re- 
fers to  the  assistance  rendered  by  the  defendant. 

2.  The  remainder  of  the  defendant's  second  request  and  his  first 
and  fifth  are  synonymous,  amounting  to  this, — can  trover  be  sus« 
tained  in  the  case? 

3.  The /acf 5,  established  by  the  verdict,  are, — 1,  The  property 
in  the  buildings  was  in  Lovell  Gassett ; — 2,  They  were  erected  by 
permission  of  the  defendant  ;-^,  There  has  been  no  abandonment 
on  the  part  of  Lovell ;— 4,  The  defendant  has  converted  them  to  his 
own  use.  The  permission  to  build  was  accompanied  by  an  agree* 
mentf  either  that  the  defendant  would  give  Lovell  a  deed  of  the  land, 
or  would  permit  him  to  occupy  the  buildings  where  they  stood. 
Either  way,  this  action  is  rightly  brought. 

The  foundation  of  our  right  is  to  be  found  in  the  ancient  rule  be« 
tween  landlord  and  tenant.  That  was,  "  Where  a  lessee,  having 
annexed  any  thing  to  the  freehold  during  the  term,  afterwards  re- 
moved it,  it  was  waste"  Ld.  Ellenborough,  in  Elwes  v.  Maw,  3 
East  38.  Year  Book,  17  Edw.  2,  cited  in  lb.  Note  to  Herlaken- 
den^s  Case,  4  Co.  64  a.  Cooke  v.  Humphrey,  Moore  177.  Hob. 
234.  Story,  J.,  in  Van  Ness  v.  Pacard,  2  Pet.  146.  The  strict- 
ness  of  this  principle  subsequently  yielded  to  the  doctrine,  that  a 
tenant  might  remove  fixtures  erected  for  the  benefit  of  trade. 
PooUs  Case,  Salk.  366,  (1703.)  Lawton  v.  Lawton,  3  Atk.  13, 
(1743.)  Ld,  Dudley  v.  Ld.  Warde,  Ambl.  113,  (1751.)  Lawton 
V.  Salmon,  1  H.  Bl.  259  (n.)  (1781.)  Dean  v.  AllaUy,  3  Esp.  R. 
11,  (17U9.)  Penton  v.  Robart,  2  East  88,  (1801.)  But  in  Elwes 
V.  Maw,  3  East  38,  (1802)  the  application  of  the  principle  was  Ztm- 
Ued  strictly  to  erections  for  trade, — ^not  agricultural  erections. 
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The  Amerioan  cases,  carrying  out  tins  principle,  commeBce  with 
Holmes  ▼.  TVemper ,  W  Johns.  $29,  where  it  was  held  that  a  cider  mill 
and  press  were  not  fixtures,  and  that  it  was  immaterial  whether 
they  were  let  into  the  ground  or  not.  In  Van  Ness  ?.  Pacard,  2 
Peters,  146,  the  same  rule  was  applied  to  a  two  storj  dwelling  house, 
having  a  cellar  and  chimney,  and  it  was  held  that  the  form,  site,  mo* 
terials  and  modt  of  building  were  immaterial,  and  it  was  denied  that 
the  case  of  Ehoes  v.  Maw  was  authority  in  this  country.  And  see 
Miller  v.  Baker,  1  Mete.  27. 

Then  came  the  application  of  the  principle  to  cases  oi  quasi  ten- 
ancy,— as  where  ^permission  had  been  given  to  build  on  another's 
land.  Thus  in  Doty  v.  Gorham  et  at.,  5  Pick.  487,  a  shop,  which 
,  the  owner  had  moved  on  to  the  plaintifT's  land,  and  occupied  there 
by  his  permission,  was  held  personal  property.  In  Russell  v.  Richf 
ards,  1  Fairf.  429,  A.,  owning  a  mill  privilege,  gave  B.  and  C.  per- 
mission to  build  a  saw  mill  thereon, — they  having  bargained  by 
parol  for  the  purchase  of  the  land.  The  mill  was  subsequently  sold 
on  execution  as  the  personal  property  of  B.  and  C.  A.  was  then  in 
possession  of  the  land,  and  of  the  mill  upon  it,  for  about  three  years, 
and  then  sold  the  land  to  D.  by  deed  with  warranty ;  and  it  was 
held,  in  an  action  of  trover,  brought  for  the  mill,  that  the  mill  never 
became  paf  t  of  the  freehold,  and  did  not  pass  by  the  deed ;  and  the 
same  case  was  again  considered,  2  Fairf.  376,  with  direct  reference 
to  the  form  of  the  action,  and  it  was  held  that  trover  would  lie.  And 
in  Hilborne  v.  Brown  et  al,  3  Fairf.  162,  trover  was  sustained  for  a 
blacksmith* s  shop,  built  on  land  by  permission  ofthe  owner;  it  was 
built  on  stone  posts,  and  the  forge  was  built  on  the  ground. 

And  from  these  cases  the  doctrine  has  been  established,  that 
courts  will  not,  at  the  present  day,  be  governed  by  the  strictness  of 
the  ancient  principle, — but,  in  every  case,  by  the  situation  of  the 
parties,  and  their  intention,  as  manifested  by  their  acts,  and  theif 
equitable  rights  resulting  therefrom.  Thus  in  Marcy  v.  Darling, 
8  Pick.  283,  a  building  on  piles,  driven  below  low  water  mark,  was 
held  personal  property.  In  Wells  et  al,  v.  Bannister  4*  ^^-f  ^ 
Mass.  514,  a  house,  barn,  &c.,  built  by  a  son  on  his  father's  land, 
by  permission,  were  held  personal  property. 

The  case  of  Osgood  v.  Howard,  6  Greenl.  452,  was  one  identical 
with  the  present.    There  the  defendant  had  permitte'd  his  son  ''  to 
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oecapy  th^  latid,  by  whom  the  buildings,  (a  house ,  ham  and  shop) 
iretd  Greeted  witb  tbe  tonsent  and  assistance  of  the  defendant." 
The  iRMi  died,  and  his  adrainisttaftor  sold  the  buildings  to  the  plain* 
tfff;  and  it  was  held  that  the  plaintiff  might  maintain  trmer  against 
l^fdthit  for  the  baildings,  which  the  father  had  conTerted  to  his 
eiwn  nse.  And  in  Barnes  ▼.  Barnes^  6  Vt  068,  a  ischool  house, 
placed  upon  land  by  permission  of  the  owner,  was  held  personal 
property. 

Sat  if  the  other  branch  be  taken  to  have  been  found  by  the  jury, — 
thai  pennissioki  Was  given  to  build,  under  an  agreement  that  Lovell 
Oasaett  might  eeeapif  theimikKngs  where  they  stood,— the  plaintiff's 
right  to  recover  is  equally  clear.  Winter  v.  Broekwell,  6  East.  809. 
If%6.  V.  Paternoster,  Palmer  71,  cited  in  lb. 

At  all  events,  the  bam  is  personal  property.  In  King  v.  Otk^, 
30  K  C.  L.  908,  a  windmill,  resting  on  the  ground,  was  held  per« 
sonal  prq)erty.  So  was  a  barn,  resting  on  blocks  and  pattens,  in  B. 
N.  P.  84.  And  in  Wansbrough  et  al.  v.  Maton,  4  Ad.  d&  El.  884, 
(81  E.  C.  L.  91T,)  troner  was  sustained  for  a  barn,  erected  on  a 
ftrandation  of  brick  and  stone,  the  foundation  being  let  into  the 
ground. 

4.  The  defendant's  fourth  request  was  not  warranted.  It  is  not 
necessary  to  show  any  vfritfen  memorandum  of  the  agreement.  Lovell 
Gassett  did  not  bargain  for  any  interest  in  land,  nor  do  we  now 
daim  to  recover  ^uch  interest.  7  PT.  H.  Rep.  287.  1  Fairf.  439. 
3  Fairf.  103.  And  again,  the  agreement  having  been  perfortked  on 
the  part  of  the  jriaintiff,  the  defendant  cannot  set  up  the  want  of  such 
agreement;  Winter  y.  Brockwell,  8  East  309  (n.);  Philbrookv. 
Belknap,  6  Vt.  888 ;  Woodbur^f  v.  Parshley,  7  N.  H.  Rep.  237 ;  in 
which  last  case  it  was  held  that  a  primhge,  to  be  exercised  upon 
land,  was  not  within  the  statute. 

The  opinion 'of  the  court  was  delivered  by 

Williams,  Ch.  J.  The  question  presented  in  this  case  is, 
whether  the  house  and  bam,  for  Which  the  recovery  was  had  in  the 
county  court,  were  persona]  property ;  for,  unless  they  are  to  be  so 
considered,  the  action  of  trover  cannot  be  maintained.  It  is  con- 
ceded, that  thf  action  cannot  be  maintained  to  recover  the  valqe  of 

fixtures.    Buildings,  when  erected  for  the  use  and  convenience  of 
52 
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the  owner  of  the  soil,  become  a  part  of,  aad  aonexed  to,  the  realty, 
and  pass  b j  a  deed  from  the  owner  of  the  boU,  and  descend  to  the 
heir  as  part  of  the  inheritance.  It  will  not  be  contended,  that,  bj 
virtue  of  an  execution,  the  sheriff  can  seize  and  sell  as  persooal 
property  the  hoHseSi  barns,  or  other  buildings,  erected  by,  and  in 
the  occupancy  of,  the  owner  of  the  soil.  In  most  of  the  casee, 
which  have  been  read,  it  is  recognised  that  a  house  with  a  chimney 
and  cellar  becomes  a  part  of  the  realty,  and  is  to  be  treated  as  a 
tenement,  particularly  when  erected  with  a  view  to  its  being  per- 
manently occupied  for  that  purpose.  This  was  conceded  in  the 
case  of  Van  Ness  v,  Pacard,  2  Peters  137  >  and,  indeed,  the  case 
oiEhoes  y.  MaWt  3  East  83,  seems  to  settle  this  point  beyond  con-_ 
troTersy.  It  is  undoubtedly  true,  that  buildings,  erected  for  a  tem* 
porary  use,  or  barns,  erected  by  persons  other  than  the  owner,  and 
not  intended  for  permanent  fixtures,  may  in  some  cases  be  consid- 
ered  as  personal  property,  and  treated  as  such. 

Between  vendor  and  vendee,  heir  and  executor,  mortgagor  and  ) 
mortgagee,  all  buildings,  which  enhance  the  value  of  the  estate,  and 
are  designed  to  be  occupied  by  the  owner  thereof,  agreeable  to  the 
principles  of  the  common  law,  become  a  part  of  the  realty  and  pass 
with  it  by  deed,  or  by  descent.  The  decision  of  this  court  in  the 
case  of  Preston  v.  Briggs,  16  Vt.  124,  recognised  -  and  establised 
this  principle  in  relation  to  a  barn,  erected  by  a  mortgagor,  remain- 
ing  on  the  premises  at  the  time  of  the  foreclosure ;  and  the  same 
was  recognised  in  Massachusetts  in  the  case  of  Winslaw  v.  Ifcr- 
ckants  Ins.  Co.,  4  Met.  306,  and  Builer,Adm:r,  v.  Page,  7  Met-i 
calf  40.  ^ 

In  the  case  before  us  the  buildings  were  erected  with  a  view  to    • 
their  being  permanent  and  remaining  on  the  land,  and  being  occu- 
pied by  the  plaintifis  intestate,  as  a  part  of  the  estate  to  be  deeded 
to  him  thereafter.    The  charge  of  the  court  supposes  this  to  be  the  ' 
state  of  the  facts.     We  are,  therefore,  all  of  us  of  opinion,  that,  by 
the  rules  of  the  common  law,  the  house  and  barn,  erected  by  the  ^ 
intestate  under  the  circumstances  detailed  in  the  bill  of  exceptions, 
became  a  part  of  the  realty,  and  cannot  be  considered  as  personal 
estate,  for  which  the  defendant  can  be  made  accountable  in  an  ac- 
tion of  trover. 

It  is  true  that  the  rule  of  the  common  law  has  been  relaxed  in 
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iiiTor  of  tenanti,  m  cases  arising  between  landlord  and  tenant,  and 
between  tbe  executor  of  the  tenant  for  life  and  the  remainder  man, 
so  far  as  to  permit  tbem  to  retain  the  property  and  remove  build- 
iiigfl^  erected  for  the  purpose  of  trade  ;  and  perhaps  in  this  country 
the  obeenrations  of  the  court  in  the  case  of  Van  Ness  t.  Pacard^ 
S  Peters  146,  would  extend  this -exception  to  buildings  erected  for 
jagricnltural  purposes  by  the  tenant.  And  ia  England,  where  the 
buildings  were  erected  with  a  design  to  remove  them,  and  where  by 
custom  the  tenant  usually  removed  such  buildings  or  had  them  val- 
ued to  the  incoming  tenants,  a  tenant  has  been  permitted  to  main- 
tain an  action  of  trover  against  a  party  converting  them ;  such  was 
the  case  of  Wanslrough  et  al.  v.  Watson^  4  Ad.  and  Ellis  384, 
(31  E.  C.  L.  ^17;)  although  this  latter  case  seems  to  be  somewhat  at 
▼ariance  with  the  remarks  of  Ch.  J.  Gibbs  in  Lte  v.  RisdoH^  2 
R  G.  L.  69,  and  which  always  appeared  to  me  well  founded ;— yet 
these  eases  do  not  help  the  plaintiff.  Th^  are  exceptions  to  the 
general  rule,  and  the  plaintiff  must  bring  his  case  within  those  ex- 
ceptions, or  he  cannot  prevail. 

We  are  aware  that  there  are  -some  cases  tn  Massachusetts  and  in 
•  Maine  which  would  seem  to  countenance  the  views  urged  by  the 
ptointiffl  T4ie  case  in  the  4th  Mass.  614,  WelU  et  oL  y.  Banister 
and  kis  trustee^  does  not  appear  to  me  to  warrant  the  conclusions 
which  have  been  drawn  from  it  in  the  other  cases.  The  remark 
diat  the  house  was  "  the  personal  property  of  the  son ''  does  not  ap- 
pear to  me  to  be  a  legitimate  conclusion  from  the  facts  disclosed  in 
the  case,  but  &e  reverse;  and,  although  the  decision  was  sound 
and  correct,  yet  the  inference,  which  was  drawn  from  it  in  subse- 
rvient cases,  does  not  appear  to  me  to  be  legitimate.  The  case  of 
Benedict  v.  Benedict^  5  Day  464,  established  a  different  principle, 
ladj  in  my  mw,  a  more  correct  one. 

Tbe  legal  title  to  the  house  and  bam  in  the  ease  before  us  is  in 
tlie  defendant,  and  if  the  plaintiff  has  any  remedy,  it  must  be  in 
chancery,  as  was  considered  in  the  case  of  Benedict  v.  Benedict. 
The  judgment  of  the  county  court  is  therefore  reversed. 
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•  John  S.  Willard  o.  Joel  Lull. 

Where  a  sleigh,  in  an  unfinished  state,  was  in  the  shop  of  a  painter,  who  was 
to  finish  it  by  a  time  apecified,  and  the  owner  of  the  sleigh  went  to  the 
ahop  with  the  plainttff  and  there  sold  the  sleigh  to  the  plaintiff  at  a  price 
agreed  upon,  and  no  pajnsent  wae  made,  and  the  sleigh  waa  not  tbea  aet^r 
ally  delivered  to  the  plaintiff,  but  it  was  agreed  that  the  sleigh,  when  fin- 
ished,  should  be  delivered  to  the  plaintiff,  and  the  painter,  who  was  prea- 
ent,  was  directed  to  deliver  the  sleigh,  when  finished,  to  the  plaintiff,  and 
agreed  to  do  so,  it  was  held  that  the  plaintiff  might  maintain  trespass  against 
the  defendant,  a  sheriff,  who  attached  and  took  away  the  sleigh,  before  H 
WM  finished,  upon  a  writ  of  attachment  against  Uie  rendor. 

TftsspAss  for  taking  and  eafryiag  avay  a  sleigh ;  the  actiea  cane 
into  the  county  court  by  appeal  firona  a  jctatiee  of  the  peace^  Piea» 
the  general  iaaue,  and  trial  by  jury. 

On  trial,  the  plaintiff  introduced  testimony^  whtek  was  not  000- 
tradicted  by  the  defendant,  and  which  tended  to  prore  the  folioving 
facts.  On  Saturday,  January  23,  1841,  the  sleigh  |S  qoealioB  was 
in  the  shop  of  one  Ira  Ayrea,  in  Hartland,  in  the  preoesa  of  paiuting, 
having  been  left  there  for  that  purpose  by  Ed.  WiUaid,  the  owner. 
Ayres  had  agreed  to  paint  and  Tarniah  the  sleigh  for  said  Willard, 
aad  had,  at  that  time,  oorapfeted  aU  but  the  ?arnishiBg.  On  said 
Saturday  the  ^aiatiff  and  Ed.  WiUard  came  together  to  Ayree* 
shop,  where  the  sieigh  was,  and  Ed.  WiUasd  than  agreed  to  sell, 
and  the  plaintiff  to  pnrchaae  the  aleiglk,  at  a  price  agreed  upo*. 
No  payment  waa  made  by  the  plaintiff  nor  was  the  sleigh  actnatty 
delivered ;  but  it  was  agreed,  that,  when  the  aleigh  was  ▼asnished, 
it  waa  to  be  delivered  to  the  plaintiff.  Ayrea  was  preseni  at  the 
time  of  the  trade,  and  waa  directed  to  deliver  the  aleigh,  when  it 
was  finished,  to  the  plaintiff,  and  agreed  to  do  so,  and  have  it  fia- 
ished  the  then  next  Monday.  There  was  no  other  proof  cf  any  de- 
livery. 

On  the  Monday  neart  following,  (being  January  25th,)  the  defend- 
ant, as  sheriff,  went  to  Ayres'  ahop  and  attached  the  sleigh,  as  Ed. 
Willard's  property,  on  a  writ  which  he  then  held  against  him,  and 
appointed  Ayres  keeper  for  him,  and  directed  him  to  let  no  one  have 
the  sleigh,  but  to  inform  all  that  it  was  under  said  attachment ;  and 
Ayres  agreed  to  do  so,bnt  at  the  same  time  informed  the  defendant  that 


FEBRUARY  TERM»  1845.  413 

WiUaid  V.  JUnU. 

<he  plaintiff  had  purchased  the  sleigh.  Oo  the  next  day,  Taesdaj, 
Ayres  informed  the  plaintiff  of  the  aitacbment;  and  afterwards,  oa 
the  same  day,  the  plaintiff  and  Ed.  Willard  came  to  the  shop^-^-^Ayres 
being  out,  and  his  hired  man  being  at  work  apon  the  sleigh^^^and 
drew  the  sleigh  oat  upon  the  platform  of  the  shop,  and  talked  of 
goiog  to  the  blacksmith's  shop  for  some  irons;  when  the  hired  main 
of  Ayres  told  them  that  they  had  better  put  the  sleigh  back  into  the 
shop,— 4md  they  did  so.  Immediately  after,  the  defendant  came  in, 
and  said  to  the  plaintiff,  who  was  then  sitting  upon  the  sleigh  and 
had  held  of  it, "  I  understand  you  are  gobg  to  take  away  my  sleigh.*' 
The  plaintiff  replied,  claiming  the  sleigh  as  his  own.  The  defeodr 
ant  claimed  it  by  vif  tue  of  the  attachment,  and  forcibly  took  it  from 
the  plaintiff  and  drew  it  away. 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury, 
that  the  plaintiff's  testimony  did  not  show  a  sale,  completed  by  deh 
liTcry,  or  possession,  sufficient  to  entitle  the  plaintiff  to  reco?er  in 
this  action.  Btft  the  court  refused  so  to  charge,  hut  directed  the 
jury  to  return  a  verdict  for  the  plaintiff  for  the  value  of  the  sleigh. 
Exceptions  by  defendant 

I      E.  Huickmsou  for  defendant. 

The  defendant  was  entitled  to  the  inetructions  asked  for  below, 
in  two  points  of  view.  First,  The  plaintiff's  proofe  did  not  enti- 
tle him  to  maintain  trespass  as  against  a  stranger.  Secondly,  The 
plaintiff's  c^dm  is  th^t  of  a  pretended  purchaser  against  an  at- 
taching creditor  of  his  vendor.  And  the  objection  to  the  plaintiff's 
riglit  to  recover  is,  in  either  view  of  the  caae„  perfectly  good,  upon 
authority,  under  the  general  issue. 

1.  The  plaintiff^  to  roaiutain  this  action,  was  bound  to  show 
that,  at  the  time  of  the  takiolg  complained  of  in  his  declaration,  he 
had  either  the  actual,  or  constructive,  possession  of  the  sleigh,  and 
had  also  either  a  gener^,  or  qualified,  property  thereiu.  If  any 
authority  is  necessary,  we  cite  Brainard  et  aL  v.  Burton  ei  «/.,  5 
Tt  98.  Whereas  the  fects  in  the  case  show  in  him  no  such  posse»- 
aion,  mos  property.  The  taking  by  the.  defendant,  (or  trespass,  if 
eoch  it  was,)  was  on  Monday  the  25th  d^  of  January.  Immedi- 
ately upon  the  seizure,  on  that  daj,  and  the  appointing  of  the  keep- 
er, the  posvessioA  was,  iu  la;v,  in  the  def^adant,  9e  sheriff    Ho  b^ 
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came  immediately  thereupon  liable  to  an  action  of  trespass,  had  he 
acted  without  authority,  and  could  from  that  moment  hare  main- 
tained trespass  for  any  illegal  interference  with  his  possession.  Up 
to  that  time  the  general  property,  as  well  as  the  constroctive  pos- 
session, was  in  Ed.  Willard.  The  plaintiff  had  not  even  a  quali- 
fied property  in  the  sleigh,  and  had*  never  had  possession.  Treat- 
ing the  transaction  as  honafide^  it  was  a  mere  executory  contract 
for  a  thing  unfinished  and  in  the  process  of  manufacture,  before  it 
had  existence  in  the  form,  in  which  it  was  contracted  to  be  deliferedi 
and  "when  nothing  passes  by  the  contract  until  it  has  such  exist- 
ence and  is  actually  delivered'*  Mucklow  et  ah  t.  Mangles^  1 
Taunt.  319.    Brainard  etalr.  Burton  ei  al,  5  Vt  99. 

In  the  present  case  it  was  not  lefl  to  implication,  but,  by  the  «r- 
fress  terms  of  the  contract,  no  delivery  was  to  be  made  until  after 
the  rieigh  should  be  completed.  It  was  not  completed,  when  atp 
tached;  consequently  the  time  had  never  arrived,  when  the  plaintiff 
was  entitled  to  take  possession.  Having  had,  therefore,  no  proper- 
ty, nor  possession,  nor  right  of  possession,  at  the  time  of  the  taking, 
the  plaintiff  cannot  maintain  trespas;,  even  as  against  one  acting 
without  pretence  of  authority. 

2.  But  more  especially  do  the  plaintiff's  proofs  fall  short  of  sus- 
taining this  action,  when  his  claim  is  viewed  as  in  opposition  to 
that  of  an  attaching  creditor  of  his  pretended  vendor.  And  that 
view  of  the  case  is  proper,  upon  the  proofs  put  in,  notwithstanding 
there  is  no  plea  but  the  general  issue.  In  trespass  a  defendant 
"is  not  obliged  to  justify  specially  unless  he  isprtma  facte  a  tres- 
passer." Badkin  v.  Powell,  Gowper  478.  The  taking  was  not 
from  the  plaintiff's  actual  possession ; — ^therefore,  prima  facie,  no 
trespass  upon  him  ^ — ^which  drives  him  to  prove  property  in  himself. 
And  it  is  an  invariable  rule,  that  a  defendant,  under  the  general  is. 
sue,  may  disprove  any  and  ail  facts,  which  the  plaintiff  is  bound  to 
prove,  to  maintain  his  action.  Brainard  et  al.  v.  Burton  et  al,  6 
Vt.  100.    Merritt  v.  Miller,  13  Yt  418. 

The  taking,  then,  is  to  be  regarded  as  having  been  by  virtue  of 
process ; — and,  viewed  in  that  light,  the  case  does  not  fall  at  all 
within  the  principles  of  the  decision  in  Barney  v.  Brown,  2  Yt 
877.  There  "every  thing  was  done  which  was  necessary  to  com- 
plete the  sale  and  vest  the  property  in  the  plaintiff"    In  that  < 
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the  plaintiff  paid  a  valoaUe  consideratioD ; — the  prqierty  was  in 
eiiatenfie,  in  a  finished  state,  sttsceptible  of  immediate  deli?ery  ;— 
by  the  terms  of  the  contract  it  waa  to  be  deli?ered  forthwith ; — 
there  was  a  delivery  in  fact, — for  the  person,  in  whose  keq)ing  the 
sheep  were,  wa^  directed  and  agreed  to,  and  did  in  fact,  select  and 
mark  and  commence  keeping  them  solely  and  exclusively  for  the 
porchaser,  before  the  attachment ;— in  short,  nothing  remained  to 
be  done,  in  order  to  divest  the  vendor  of  all  property  and  possession, 
and  tf  vest  the  whole  property  and  legal  possession  in  Uie  purcha- 
ser. In  the  present  case,  "  something  remained  to  be  done  on  the 
'part  of  the  seller,  as  between  him  and  the  buyer,  before  the  com- 
'modity  purchased  was  to  be  delivered; — and  a  complete  present 
'  right  of  property  had  not  attached  in  the  buyer." — ^See  Hanson  ei 
al.  V.  Meyer,  6  East.  614.  No  consideration  was  paid,  and  no 
term  of  credit  was  agreed  upon.  Ed.  Willard  could  have  rescin- 
ded the  pretended  contract  at  any  time  before  the  sleigh  was  fin« 
iBhefi  and  delivered,  for  the  non-payment  of  the  purchase  money, 
or  the  insolvency  of  the  plaintiff.  Wattace  v.  BreOhy  13  East  522. 
Skeplty  V.  Davis,  5  Taunt.  621.  Had  the  sleigh  been  destroyed 
by  fire,  or  other  casualty,  at  the  time  of  the  attachment,  it  would, 
even  as  between  tlu  plaintiff  and  Ed.  Willard,  have  been  bela  "  no 
delivery," — and  the  plaintiff  would  not  have  been,  in  law,  responsible 
to  him  for  the  stipulated  price, — but  the  loss  would  have  been  Ed. 
Willard's.  Rapelye  v.  Mackie,  6  Cow.^^er  Woodworth,  J.,  253^. 
Hnch  less  can  the  sale,  (even  if  banajidey)  be  regarded  as  complete, 
as  against  an  attaching  creditor  of  Ed.  Willard^s,  within  the 
principles  of  any  decision  in  this  state. 

lyaey  4*  Converse  for  plaintiff. 

1.  It  can  hardly  be  pretended  but  that  the  property  in  the  sleigh 
became  vested  in  the  plaintiff  immediately  upon  the  purchase.  It 
was  at  his  risk.  The  vendor  could  sue  for  and  recover  the  pay  im- 
ipediatdy  upon  the  sale.  Ayres  was  to  deliver  the  sleigh  as  soon  as 
it  was  varnished,  to  which  he  assented.  Can  there  be  any  doubt 
who  should  bring  the  suit,  in  case  Ayres  should  have  converted  the 
property?  1  Swift's  Dig.  380.  Whithouse  v.  Frost,  12  East  613. 
Lucas  V.  Dorrien,  7  Taunt.  278.  Barney  v.  Brown,  2  Vt.  374. 
Harding  v,  Janes,  4  Vt  462.    Chappel  v.  Marvin,  2  Aik.  79. 
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9.  But  it  is  insisted  that  there  is  not  socti  a  dAirety  in  this  6aM| 
as  to  protect  it  from  attachment  bj  the  crediton  of  the  tendor. 
This  qaestion,  we  contend,  is  fblly  settled,  in  this  state,  bj  several 
adjudged  cases.  Barney  ▼.  Brmdn,  S  Vt.  874.  Harding  V.  Janes, 
4  Vt.  463.  Sjpdlding  y.  Austin,  8  Vt.  655.  Pierce  ▼.  Chipman, 
8  Vt.  834. 

The  opinion  of  the  court  was  delivered  by 

WiLUAMB,  Ch.  J.  The  only  question  in  this  case  is,  Wlfether 
the  sleigh  became  the  property  ofthe  present  plaintiff;  as  there  is 
no  question  made  as  to  any  actual  fraud  between  the  plaintiff  and 
Ed.  Willard.  We  think  that  the  contract  between  the  plaintiff  and 
Ed.  Willard  wasxomplete  and  perfected  at  the  shop  of  Ayres,  on  the 
23d  day  of  January,  that  the  property  then  passed  to  the  plaintiff, 
and  that  Ed.  Willard  was  entitled  to  the  price  as  soon  as  the  paint- 
ing was  finished.  All  that  was  to  be  done  thereafter  was  to  be  done 
by  Ayres,  and  nothing  by  Ed.  Willard.  The  case  of  Tilden  v. 
Broum,  14  Vt.  164,  was  much  considered,  all  the  authorities  which 
have  been  read  in  this  case  were  then  examined,  and  the  result  to 
which  the  court  arrived  must  govern  the  case. 

In  relation  to  possession,  the  direction  to  Ayres  and  his  agree- 
ment  constituted  him  the  agent  for  the  plaintiff,  and  his  possession 
was  the  plaintiff's  possession,  and,  according  to  the  principle  estab- 
lished in  relation  to  the  sale  of  property  in  possession  of  a  third  per* 
son,  who  is  notified  and  agrees  to  keep  the  same  for  the  vendee,  this 
sleigh  was  not  liable  to  be  attached  for  the  debts  of  Ed.  Willard. 
When  the  defendant  attached  the  sleigh,  he  still  left  it  in  the  custo- 
dy of  Ayres,  and  his  directions  to  Ayres  could  not,  by  a  quasi  attorn- 
ment, change  the  character  in  which  he  held  the  sleigh,  as  bailee  of 
the  plaintiff,  to  a  bailee  of  the  defendant.  The  plaintiff  actually 
had  the  custody  and  possession  ofthe  sleigh,  when  it  was  forcibly 
taken  from  him  by  the  defendant.  It  appears  to  us,  therefore,  that 
the  plaintiff  had  a  perfect  title  to  the  property  in  dispute,  by  sale, 
by  delivery,  and  by  actual  possession. 

The  judgment  ofthe  county  court  is  therefore  affirmed. 
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WiifPilli#pUliiliff,iftan«oti<moffj«miiMQt,pn>T«4  t^tkabad  good  titla 
to  ike  denaoded  preownp,  u  a|^D»t  tiie  defepdants,  who  were  atrangen 
in  possession  of  the  premises,  and,  after  the  testimony  on  the  part  of  tba 
plaintiff  was  closed,  and  during  a  recess  taken  by  the  coort,  the  defend- 
ants procured  and  put  upon  record  an  assignment  to  tbenselres  of  an  oat- 
sunding  mortgage  4»rtlM  pramlsaa,  aseonted  by  the  (pmotor  of  the  plaint 
to  a  third  perion,  wbidi  bad  becoHM  abaolata  tbrongb  noo^par&fmaiica  «f 
the  condition  thereof,  and  the  plaintiff  thereupon,  before  the  trial  waa  r^ 
Bumed,  tendered  to  the  defendants  the  amoant  due  npon  said  mortgage, 
and  brought  tba  money  into  court,  and,  after  the  mortgage  deed  and  aasign- 
ment  had  been  given  in  evidence  by  the  defendants,  offered  to  prove  the 
ftct  of  the  tender,  it  was  beld  that  tbat  eyidonce  aboald  be  laeeived  by  the 
court,  and  that  the  eSket  of  tka  tender  waa  to  depriva  lite  defendants  of 
the  right  to  defend  under  the  mortg^e  deed. 

Ejbcthjbnt  for  land  in  Royaltoo.  Plea,  tbe  general  issue,  and 
trial  by  jury. 

On  tbe  trial  it  appeared,  on  the  part  of  tbe  plaintiff,  that,  on  tbe 
26tb  day  .of  November,  1834,  the  premises  demanded  were  owned 
and  poseessed  by  William  Hatch,  and  that  he  afterwards  conveyed 
the  sane  to  Joseph  Blanchard,  by  deed  dated  June  9,  1838,  and 
tbat  said  Blanchard  afterwards  conveyed  tbe  same  to  the  plaintiff^ 
bj  deed  dated  May  18, 1.841 ;  and  it  appeared  tbat  the  deliendants 
were  in  possession  of  tbe  premises  at  tbe  time  of  tbe  service  of  this 
writ. 

Tbe  trial  commenced  on  Monday,  the  29th  day  of  May,  1843, 
and  when  tbe  evidence  on  the  part  of  tbe  plaintiif,  above  detailed, 
was  closed,  the  court  took  a  recess  until  the  next  mprniog.  At  the 
opening  of  tbe  court,  tbe  next  morning,  the  defendants  offered  in 
evidence  a  mortgage  deed  of  the  premises  in  question,  executed  by 
the  said  William  Hatch  to  John  Marshall  on  the  the  26tli  day  of 
November,  1834,  and  also  tbe  note,  for  tbe  security  of  which  said 
norlgi^e  was  given,  and  also  an  assignment  of  the  said  mortgage 
from  the  said  Marshall  to  the  defendant  Bowman,  dated  the  29th 
day  of  May,  1843,  and  recorded  the  said  SOth  day  of  May,  1843,  at 
two  o'clock  A.  M.  The  said  mortgage  was  given  to  secure  a  note 
payable  by  instalmento,  and  all  the  imtalmenls,  wbicb  bad  become 
due  prior  to  tbe  commencentnft  of  thi*  actioB,  bad  been  p«id  and 
53 
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indorsed  npon  ibe  note.  The  plaintiff  then  offered  erideACt  tend> 
ing  to  prove,  that,  on  the  morning  of  said  30th  day  of  May,  1848, 
before  the  opening  of  the  court,  he  tendered  to  the  said  Bowman  the 
full  amoant  of  all  that  was  due  on  said  mortgage,  and  that  said 
Bowman  refused  to  receive  the  same;  and  the  money  tendered  was, 
by  the  plaintiff,  brought  into  court.  To  the  admission  of  this  testi- 
mony the  defendai^s  objected,  and  it  was  excluded  by  the  court ;  to 
which  decision  the  plaintiff  excepted.  The  jury,  under  the  instrao- 
tion  of  the  court,  returned  a  verdict  for  the  defendants. 

The  court  declined  to  hear  any  argument  in  the  case. 

The  opinion  of  the  court  was  delivered  by 

Williams,  €h.  J.  We  do  not  incline  to  bear  any  argument  in 
this  case,  as  it  was  virtually  decided,  during  the  present  circuit,  in 
Rutland  County,  in  the  case  of  McDanieh  v.  Reed  et  al,*  The 
decision  in  that  case  was,  that  a  tender  of  the  amount  due  on  a 
mortgage,  after  suit  commence<l,  with  all  the  cost  which  had  ac- 
crued, was  a  bar  to  the  plaintiff's  maintaining  the  action  of  eject- 
ment to  recover  thereon.  The  principle,  on  which  that  case  was 
decided,  operates  very  strongly  in  the  present  case.  At  the  com- 
mencement of  this  suit  the  plaintiff  had  an  unquestionable  title,  and 
a  right  to  the  possession, — ^the  condition  of  the  mortgage  deed  to 
Marshall  not  being  then  broken,  ami  the  defendants  strangers  to  the 
title.  At  the  time  the  court  took  a  recess,  the  plaintiff  had  made 
out  a  good  case  against  the  defendants;  and  by  the  tender,  which 
the  plaintiff  made  on  the  30th  of  May,  in  the  morning,  he  cut  down 
any  defence,  which  the  defendants  could  make  under  the  mortgage 
to  Marshall  and  the  assignment  from  Marshall  to  Bowman.  The 
expedition  of  the  defendants,  in  procuring  the  assignment  from 
Marshall  and  putting  it  on  record,  was  of  no  avail  to  them,  as  the 
plaintiff  was  equally  expeditious  in  taking  the  proper  measures  to 
lay  it  out  of  the  case.  The  evidence  of  the  tender  should  have  been 
admitted.    The  judgment  of  the  county  court  is  therefore  reversed. 

/.  Barrett  and  /.  S,  Marcy  for  plaintiff. 

Tracy  4*  Converse  for  defendants.  « 

*Tliat  case  wai  received  by  the  Reporter  too  late  ibr  insertion  in  iti  prop* 
er  order,  and  it  is  reported  on  «  subaequeot  page  of  this  Tolume. 
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Joseph  Grat  v.  Hoses  Pingrt.       ' 

When  there  iu  a  ptea  oTmd  tid  rteord  in  a  case,  the  issne  upon  it  can  only  be 
tried  by  the  «oiut ;  and  if  there  is  also  an  iisae  to  the  jury  in  the  case,  the' 
•iiiM  to  the  eoiirt  s'hould  be  first  tried. 

The  greatest  strictness  is  required  in  pleading  estoppels.  Every  Act,  neces- 
essary  to  create  the  estoppel,  must  be  alleged  with  the  strictest  certainty, 
and  it  mast  be  alleged  that  all  these  facts  appear  by  the  record,  Which  is 
vouched  as  an  estoppel,  and  4he  plea  shoald  conclude  by  relying  upon  the 
eetoppel.  But  if  the  matter  of  ealoppei  is  pleaded  merely  as  a  plea  in  bar, 
and  the  plea  is  not  demonred  to,  the«oiuit  will  consider  it  as  sufficiently 
pleaded. 

*  • 

The  form  of  pleading  an  estoppel  in  ShdUy  v.  Wright^  Willes  9,  approved. 

When  a  fbrmer  adjudication  is  relied  upon  as  having  determined  the  entire 
merits  of  the  controversy  now  in  hand,  it  need  not  be  pleaded  as  an  es-' 
tcippel,  but  is  an  equitable  defence,  and,  in  many  actions,  may  be  given  in' 
evidence  under  the  general  issue,  and,  wiien  required  to  be  })leaded  in  bar, 
M  not  required  to  be  pleaded  with  greater  strictnisss  than  any  other  plea  in 
bar.    RxDFixLi),  J. 

Bat  when  the  former  trial  is  relied  upon  as  settling  some  collateral  Act,  in- 
volved in  the  present  controversy,  it  must,  to  be  conclusive,  be  pleaded 
strictly  as  an  estoppel,  and  the  record  vouched  in  support  of  the  plea  must 
contain,  upon  its  face,  evidence  that  the  particular  fact  was  in  issue,  and 
was  found  by  the  triers.    Rxdfield,  J. 

And  if  such  fact  do  net  appear,  by  the  record,  to  have  been  distinctly  put  in 
issue,  and  it  becomes  necessary  to  resort  to  oral  evidence  to  show  that  it 
was  involved  in  that  controversy,  the  matter  cannot  be  pleaded  as  an  es* 
toppelfbut  it  becomes  a  subject  for  the  jury  to  pass  upon; — but,  if  it  is 
proved  that  the  fact  was  decided  in  tbe  former  controversy,  that  decision 
is  binding  upon  the  parties,  and,  of  course,  upon  the  jury.    Rkdfikld,  J. 

But  if  the  former  recovery,  reKed  upon  as  a  defence  by  plea  in  bar,  was  in 
reference  to  the  same  subject  matter,  now  involved,  was  between  tbe  same 
parties,  and  the  fiict  relied  upon  now  was  then  put  distinctly  in  issue,  and 
was  fonnd  by  the  triers,  and  this  appears  by  the  record,  and  no  exception 
is  taken  te  the  form  of  pleading  the  estoppel,  tbe  estoppel  is  conclusivci 
notwithstanding  there  may  be  some  formal  differences  between  the  pres- 
ent and  former  action. 
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Thu  was  a  complaint  for  forcible  detainer,  under  chapter  41, 
sections  15  ,and  16,  of  the  Revised  Statutes,  and  came  to  the 
county  court  by  appeal  from  the  decision  of  a  justice  of  the  peace. 
The  complainant  allegedi  that,  on  the  11th  day  of  May,  1839,  he 
was  seiaed  of  certain /premises  in  Woodstock,  describing  them,  and 
that  on  that  day .  he  leased  the  same  premises,  by  written  lease,  to 
the  defendant,  for  the  term  of  eleven  months  from  the  15th  day  of 
Hay,  1839,  viz.  to  the  15th  day  of  April,  1840,  and  that  the  defend- 
ant, on  the  15th  day  of  May,  1839,  entered  into  possession  of  the 
premises,  and  that  he  wrongfully  continued  such  possession,  and 
refused,  and  still  did,  at  the  time  of  making  the  complaint,  refuse,  to 
quit  the  possession,  although  the  complainant  had,  on  the  34th  day 
of  June,  1841,  demanded  possession  of  the  premises,  in  writing. 
The  complaint  was  dated  August  10,  1841. 

The  defendant  pleaded  the  general  issue,  and  also  a  plea  in  bar 
in  these  words ; — "  And  for  farther  plea  in  this  behalf,  by  leave, 
'd&c,  the  defendant  says,  that  the  plaintiff  ought  not  to  have  or 

*  maintain  his  aforesaid  action  thereof  against  him,  because  he  says 

*  that  a  judgment  was  rendered  for  the  same  cause  of  action,  before 

*  the  commencement  of  this  suit,  to  wit,  at  the  term  of  the  county 
'  court  begun  and  held  at  Woodstock,  within  and  for  the  county  of 
<  Windsor,  on  the  last  Tuesday  of  May,  A.  D.  1841 ;  a  record 
'  whereof  remains  in  the  County  clerk's  <^ce ;  and  this  the  defend- 

*  ant  is  ready  to 'verify  by  the  said  record.  Wherefore  he  prays 
'  judgment,"  &c.  The  defendant  also  pleaded,  that,  afVer  the  expi- 
ration of  the  written  lease,  he  continued  in  possession  of  the  prem- 
ises by  virtue  of  a  lease  by  parol  from  the  complainant  for  one  year 
from  the  15th  day  of  April  1840,  and  that,  for  that  time,  no  written 
lease  ever  existed. 

To  the  first  plea  in  bar  of  the  defendant  the  complainant  replied 
nul  tiel  record ;  the  second  plea  in  bar  was  traversed,  and  issue 
thereon  was  joined  to  the  jury. 

On  trial  the  defendant  abandoned  his  plea  of  the  general  iasue, 
and,  in  support  of  his  second  plea  in  bar,  he  gave  in  evidenoe  the 
record  of  a  judgment  in  his  favor,  rendered  by  the  Windsor  county 
court,  at  their  May  Term,  1841,  upon  a  complaint  against  him  by 
the  present  complainant,  which  was  identical,  in  its  terms,  with  the 
complaint  in  the  present  case,  except  that  the  complaint  in  that  i 
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bore  date  September  99,  1840,  aad  cooDted  upon  a  detainer  to 
tkai  time,  and  aH^d  that  the  demand,  in  writing,  of  the  poeieih 
aion  of  the  premises  was  made  May  21,  1840.  It  farther  appeared, 
from  the  record  in  that  case,  that  the  trial  was  had  upon  an  issue 
precisely  similar  to  that  joined  in  this  case  upon  the  defendant's 
second  plea  in  bar,  and  that  that  issne  was  determined  in  favor  of 
the  defendant 

The  county  court  decided  that  there  was  such  a  record  as  was 
set  forth  in  the  defendant's  first  plea  in  bar,  and  directed  the  jury 
to  return  a  verdict  in  favor  of  the  defendant.  Exceptions  by  plain- 
tiff! 

Tracy  Sf  Converse  for  plaintiff. 

In  order  to  make  the  former  judgment  a  bar,  it  must  be  for  the 
same  subject  matter,  decided  upon  the  same  point,  sustained  by 
the  same  proof,  and  embracing  the  same  identical  cause  of  action, 
and  no  other  cause,  and  no  part  of  any  other  cause,  than  the  same 
which  it  seeks  to  bar.  If  the  case,  to  which  the  estoppel  is  pleaded, 
contains  any  other  matter,  or  thing,  which  could  give  the  plaintiff 
any  farther  damages,  and  contains  circumstances,  or  facts,  different 
at  all  from  the  former  judgment,  the  estoppel  will  not  apply.  1 
Stark.  Ev.  198, 199.  2  Bl.  Com.  827.  3  Wils.  304.  6  T.  R. 
607.    12  Johns.  313.    16  Johns.  136.    4  Conn.  276. 

In  this  case  the  judgment  pleaded  was  upon  a  complaint  for 
holding  over  after  the  expiration  of  the  eleven  months,  which  ex- 
pired April  15,  1840 ;  and  the  recovery  was  defeated,  on  the  ground 
that  the  plaintiff  had,  by  parol,  continued  the  lease  one  year  longer. 
That  suit  was  commenced  Sept  29,  1840,  and  before  the  year  ex- 
pired. The  present  action,  it  is  true,  counts  upon  the  lease  of 
1839;  but  the  complaint  is,  that  the  defendant  held  over  from  the 
expiration  of  that  lease,  viz.  from  April,  15,  1840,  to  the  com- 
mencement of  this  suit, — ^which  was  Aug.  11,  1841, — and  that 
notice  to  quit  was  given  to  the  defendant  June  21,  1841.  Now 
most  surely  the  former  judgment  could  not  cover  any  thing  beyond 
the  year  next  succeeding  the  15th  of  April,  1840 ;  for  there  was  no 
pretence  that  the  renewal  of  the  lease  was  for  any  more  than  one 
year.    It  was,  then,  most  manifestly,  a  wrongful  holding  over,  after 
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tlie  15tb  of  April,  184t ;  and  that  qaeation  had  not  been  passed  up- 
on in  the  former  case,  as  the  former  suit  was  commenced  in  Sep- 
tember, 1840. 

J.  Barrett  for  defendant. 

The  only  issue  to  the  jury,  on  the  first  sait,  was,  whedier  the 
premises  were  let  to  the  defendant  by  parol,  for  the  year  next  soo- 
eeediog  April  15, 1840.  On  this  issue  the  jury  returned  a  verdict 
for  the  defendant  That  same  issue  is  made  under  the  second  plea 
in  6ar  in  this  suit,  and  is  the  only  issue  to  the  jury.  Whatever 
might  have  been  the  fate  of  the  plea  of  former  recovery^  it  was  ab- 
solutely necessary  for  the  plaintiff  to  sustain  this  issue,  in  order  to 
entitle  himself  to  recover.  Rev.  St.  c.  41,  ^  15.  But,  on  that 
sottu  issue,  in  the  former  suit,  a  verdict  and  judgment  had  been  ren- 
dered ;  and  that  judgment  must  be  conclusive  of  the  right  of  action 
in  this  case.    Barney  v.  Goffet  al.^  1  D.  Ch.  304. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  case  seems  to  have  been  tried  by  a  jury,  ia 
the  court  below,  without  objection.  This  was,  indeed,  unnecessary, 
and  irregular  in  some  respects.  The  issue  formed  upon  the  plea  of 
nul  tiel  record  could  only  be  tried  by  the  court,  and  should  have 
been ^rs^  tried,  before  it  could  be  known  that  any  issue  for  the  jury 
would  remain  in  the  case.  For,  if  determined  in  favor  of  the  de- 
fendant, as  it  in  fact  was,  nothing  would  remain  for  the  jury  to  try. 
We  should  not  deem  it  necessary  here  to  notice  the  subject,  if  the 
trial,  having  passed  under  the  revision  of  this  court  sub  silentiOf  was 
not  liable  to  be  thus  drawn  in  precedent,  in  future  trials. 

The  same  reason,  last  stated,  makes  it  necessary  to  advert,  per- 
]iap8,  to  the  form  of  the  defendant's  first  plea  in  bar.  It  alleges, 
that  the  same  matter  had  been  determined  in  a  former  trial  between 
the  same  parties,  without  stating  in  favor  of  which  party  the  case 
was  determined,  and  then  concludes  with  ^Lproutpatet  per  recordum. 
This  plea  is  traversed,  and  is  treated  by  both  parties  as  a  plea  of 
estoppel  The  books  all  agree,  that  the  greatest  strictness  is  re- 
quired in  pleading  estoppels.  Every  fact  necessary  to  create  the 
estoppel  must  be  alleged  with  the  strictest  certainty ;  and  it  must  be 
alleged  that  all  these  facts  appear  by  the  record,  which  is  vouched 
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as  an  estoppd ;  and  the  court  then  determine  the  matter,  on  inspec* 
turn  of  the  plea,  if  dtourred  to,  or  of  the  record,  if  that  be  denied* 
Co.  LitL  352  b.,  Thomas's  Arrangement,  3d  toI.  431-433;  1  Chit 
PL  238-9.  All  pleas  of  estoppel  must  rely  upon  the  estoppel  in 
conclusion.  Ca  Litt.  303  &,  Thomas's  Arrangement,  3d  vol.  431 ; 
1  Chit  PI.  640.  The  case  of  JS^elk^  ▼.  Wright,  WiUes'  R.  9,  cmi- 
tains  an  approved  precedent  of  a  plea  of  estoppel.  But  the  plea  in 
this  case  not  being  demurred  to,  it  remains  to  determine  its  merits. 
It  is  not  easy,  without  considerable  labor,  to  extract,  from  the  nu- 
merous cases  upon  the  subject,  the  precise  doctrines  which  have 
been  settled  upon  the  subject  of  the  effect  of  a  former  verdict,  or 
judgment,  between  the  same  parties,  touching  all  or  any  portion  of 
the  matters  again  at  issue.  Perhaps  the  following  corollaries  are 
fiurly  deduciUe  from  all  the  cases,  which  will  be  found  to  embrace 
most  of  the  principles  involved  in  the,  subject  ' 

1.  There  is  always  to  be  observed  this  distinction,  between  a 
former  adjudication,  when  it  is  relied  upon  as  having  determined 
the  entire  merits  of  the  controversy  now  in  hand,  and  when  it  is 
brought  forward  only  as  settling  some  collateral  fact  involved,  and 
which  might  have  been  merely  incidental  to  the  former  controversy, 
that  in  the  former  case  the  defence  is  never  required  to  be  pleaded 
strictly  as  an  estoppel,  while  it  always  is  in  the  latter  case.  Stqf" 
ford  V.  Clark,  2  Bingham  377,  [9  Eng.  Com.  Law  R.  437 ;]  3 
Stark.  £v.,  3d  Lend,  ed.,  960,  961.  The  former  defence  is  not  by 
way  of  estoppel,  but  only  an  equitable  defence,  like  payment,  release, 
or  accord  and  satisfaction,  an  award,  or  account  stated,  all  which 
matters,  as  well  as  a  former  recovery,  may  be  given  in  evidence 
under  the  general  issae  in  debt,  or  assumpsit,  trover,  or  trespass  on 
the  case;  and  in  trespass,  or  covenant,  need  only  be  pleaded  like  any 
other  plea  in  bar,  and  not  as  an  estoppel.  It  is  not  essential  to  the 
defence  of  a  former  recovery,  that  the  plaintiff  should  have  prevailed 
in  the  former  suit,  but  only  that  the  trial  should  liave  been  upon 
the  merits. 

2.  Where  the  former  trial  is  relied  upob,  as  settling  some  col- 
lateral fact  involved  in  the  present  trial,  it  must  appear  by  the  record 
of  the  former  judgment,  that  that  fact  was  put  distinctly  in  issue  by 
the  parties  in  that  case,  and  that  it  was  determined  by  the  triers. 
Voegk  V.  mneh,  2  B.  d&  A.  668 ;  Fairman  v.  Bacon,  8  Conn.  R. 
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418.  This  last  reqaUite  of  an  estoppel  bj  matter  of  reeord|  that  it 
•honid  appear,  by  the  record  vouched,  that  the  particalar  faei  was  is 
issue  and  found,  is  determined  by  the  cases  of  Ouiram  ▼.  Morewood, 
3  East  845,  Hopkins  ▼.  JLee,  6  Wheaton  R  109,  and  Jackson  ▼« 
Wood,  3  Wendell,  27. 

3.  But  if  such  fact  do  not  appear  by  the  record  to  have  been 
distinctly  in  is^ue  and  determined,  or  if  the  matter  be  not  properly 
pleaded  as  an  estoppel,  it  is  said  the  record  and  finding  in  the  for» 
mer  trial  are  evidence,  but  not  conclusive.     Wright  r.  3uiler,  6 

.  Wend.  384 ;  StandUh  ▼.  Parker,  2  Pick.  20 ;  Parker  w.  Standish^ 
3  Pick.  288 ;  Bpooner  ▼.  Davis,  7  Pick.  147 ;  Vooght  v.  Winch,  «K 
sup. ;  Outram  ▼.  Morewood,  and  many  others.  Upon  this  last  sub- 
ject there  is,  no  doubt,  as  is  said  by  Mr«  Starkie,  no  inconsiderafaie 
difficulty.  8  Stark.  £▼.  958.  I  profess  myself  utterly  at  a  loss  to 
find,  from  all  the  cases  upon  the  subject,  what  rule  can  be  laid 
down  for  determining  the  effect  of  a  former  verdict  upon  the  same 
facts,  if  it  is  to  have  any  efiect  in  a  future  litigation,  and  is  not  coin 
elusive.  Some  learned  judges  have  said, ''  it  is  evidence,"  "  strin* 
gent  evidence,"  ''  pregnant  evidence,"  and  there  the  matter  rests* 
My  own  opinion,  is,  that  the  former  finding,  even  when  it  is  neces- 
sary to  resort  to  oral  evidence  to  ascertain  that  the  fact  in  dispvie 
was  involved  in  the  former  controversy,  is  still  conclusive  upon  the 
parties,  and  of  course  upon  the  jury.  But  it  cannot  be  pleaded  as 
an  estoppel,  and  must  of  course  go  to  the  jury ;  and,  as  it  rests  in 
pais,  for  the  jury  to  find  whether  the  disputed  fact  was  determined 
by  the  former  trial,  the  jury,  by  refusing  to  find  tJtat  fact,  which 
rests  in  their  discretion,  always  have  it  in  their  power  to  disr^^ard 
the  former  verdict ;  in  that  sense,  therefore,  it  is  not  conclusive,  as 
,  it  is  when  the  matter  appears  upon  the  record,  and  may  be  deter« 
mined  by  the  court 

4.  It  is  said,  in  all  the  books,  that  estoppels  must  be  pleadei, 
and  that  if  not,  they  are  waived,  but  that,  if  the  party  has  no  oppor- 
tunity to  plead  the  matter,  he  may  give  it  in  evidence,  and  it  will 
be  equally  conclusive.  This,  I  have  no  doubt,  is  correct,  on  the 
same  ground  that  certain  other  defences  in  certain  actions  are  re* 
quired  to  be  specially  pleaded,  as  for  example  the  statute  of  limita^ 
tions.  But  I  profess  myself  utterly  opposed  to  the  reason,  which  has 
been  handed  down  to  us  ibr  requiring  this  strictness  of  pleading  in 
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fegtfd  to  eiMpip«b  ofrtfcordi  tlttt  i5|  that  '*  Moppel*  tre  odious/' 
**  not  to  be  favored/'  *'  because  they  abut  out  tbe  truth.''  This  last 
clause  seems  to  contain  the  pith  of  the  whole  matter,  the  hinge  upon 
which  all  the  odium  tiirnS|-^"  because  thej  shut  out  the  truth  I  *' 
If  it  were  said  that  they  shut  out  KHgaHmip  or  eaiUrooersy  about 
truth,  I  could  comprehend  the  force  of  the  maxim ;  but  by  what 
spsciev  of  logic  it  ti  made  to  appear  that  a  setond  ccfiitestatioD  of 
the  same  matter,  after  the  lapse  of  oodaideraUe  tiiie^  and  the  mi* 
ceriainiy^  whicli  tame  dwaye  brings,  more  or  less,  upon  all  pa«l 
truDsactioiMH  is  lo  be  made  more  siure  of  reseking  in  the  truth,  ie 
%aite  beyond  nly  coBlpreheasioB.  I  hold,  (hat  the  entire  doetr iae 
of  Ike  eoitcldMvenesB  of  former  adjudieatioasi  0OI  only  as  to  the 
merile  of  the  controversy,  but  as  to  all  facts  distidotly  put  in  issue^ 
and  found  by  a  tribunal  of  coiiipelent  authority,  instead  of  being  an 
edaoiis  doctrine,  is  one  of  the  moeft  salotaty  and  eonserTatiire  doc- 
trines of  tW  law.  Well  has  the  maaim  been  appropriated  to  this 
0obyeet,-^J&t£0reff  nipmbli€dt  sit  finis  iUium. 

From  wbai  has  been  said,  it  will  be  apparent  thai  ie  the  present 
ease  tbe  estoppel  was  covdiisive.  It  seems  to  poseess  all  the  neces* 
sary  requisitas*  h  It  ie  tbe  same  8Ub|ect-fBattcr.  %  It  is  between 
tbe  same  patttes^  d«  The  fac4  relied  upon  was  put  distinctly  in  is« 
sne  bi  tbe  forsaer  ease  and  found  by  the  triers.  4  This  appears 
by  tho  rscord.  ^«  No  exoeptien  is  takisD  to  tbe  form  of  pleading 
tbe  esloppel. 

Judgment  affirmed^ 


lAHfisi  BARoffAMt,  et  parte. 

An  s JHeoflMi  dskiw  is  eiioppeA  front  dseyiitg,  on  tetei  atijtuSj  tbe  etiitenoSf 
Of  «ovp«WS  ci^acity,  of  tlm  p^auitiff,  in  wboM  name  tbe  jndgsesft  agaiiitt 
him  wai  racovered. 

When  a  corporation  is  plaidtiff  iti  a  suit,  the  chief  o^cef  of  the  corporation 
may  make  tbe  affidavit,  required,  under  section  63  of  chapter  38  of  the  Re* 
▼ited  Sialutefl,  to  entitle  the  pisiotiff  to  take  out  an  sseoutlea  against  the 
hody  iBi  tbe  defeoaant.  ^ 
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Where  a  person,  professing  to  be  the  president  of  a  corporation,  has  made  an 
affidavit  under  that  seetion  of  the  statute,  which  affidavit  has  been  received 
bj  the  clerk,  who  has  thereupon  iisued  execution  against  the  bodj  of  th« 
defendant,  the  supreme  court,  upon  habtat  corpui  brought  by  the  defendant, 
will,  in  the  absence  of  all  testimonj,  presume  such  person  to  have  been 
president  of  tlie  corporation. 

Habeas  Cokfus.  The  petitioner  prayed  to  be  rdiered  from  im* 
prisonmeDt,  in  the  common  jail  of  Windsor  conntj,  npon  an  execv* 
tion  in  favor  of  the  President,  Directors  and  Company  of  the  Bank 
of  Windsor,  against  the  petitioner  and  others.  The  ezecotion  ered- 
itors  appeared  to  answer  to  the  petition,  without  citation.  It  ap* 
peared,  upon  the  hearing,  that  the  execution,  upon  which  the  peti* 
tioner  was  committed,  was  issued  upon  a  judgment  rendered  by  the 
Windsor  county  court,  at  their  May  Term,  1843,  upon  a  contract 
entered  into  by  the  defendants,  subsequent  to  the  first  day  of  Janaap 
ry,  1839}  that  an  execution  was  issued  against  the  prq>erty  of  the 
defendants,  and  returned  unsatisfied ;  that,  on  the  tenth  day  of  Sep- 
tember, 1844,  one  George  B.  Green  filed  his  affidavit  with  the  clerk 
of  said  court,  setting  forth  that  he  was  President  of  the  Bank  of 
Windsor,  and  that  he  had  good  reason  to  believe,  and  did  believe, 
that  the  said  Jabez  Sargeant  was  about  to  abscond  from  this  Stale, 
and  had  money,  or  other  property,  secreted  about  his  person,  or 
elsewhisre ;  that  the  said  clerk  thereupon  issued  an  alias  execution, 
upon  said  judgment,  against  the  body  of  the  petitioner,  and  against 
the  goods,  &c.,  of  the  other  execution  debtors ;  and  that  the  peti- 
tioner was  committed  to  jail,  and  was  now  imprisoned,  by  virtue  of 
said  alias  execution. 

Evidence  was  introduced  by  the  petitioner,  tending  to  prove,  that, 
prior  to  the  rendition  of  the  judgment  upon  which  the  said  Mas  ex* 
ecution  was  issued,  the  whole  capital  stock  of  the  Bank  of  Windsor 
was  sold  upon  execution  against  the  bank,  at  sheriff's  sale,  and  was 
bid  off  by  one  Ara  Cummingj,  and  that  the  same  was  subsequently, 
and  before  the  rendition  of  said  judgment,  sold  by  said  CummiBgs 
to  this  petitioner. 

0.  P.  Chandler  for  petitioner. 

1.  The  Revised  Statutes  (p.  187  §  69)  provide  that  execntions 
shall  not  issue  against  the  body,  unless  the  plaintiff  leaves  with  the 
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authoritj  his  affidavit  This  cannot  be  construed  to  mean  that  the 
oath  may  be  made  bj  an  agent,  or  attorney.  I.  The  language  is 
definite  and  explicit,  and  admits  of  no  such  inference  whatever. 
3.  While  the  Statute  of  1841,  [Acts  of  1^1,  p.  4,]  expressly  pro- 
vided for  sa^h  oath  by  an  agent,  or  attorney,  the  present  statute 
omils  those  words 7 — ^whiclh  shows  that  it  was  considered  expedient 
to  require  the  oath  of  thepurty  when,  by  the  act  of  1842,  the  act  of 
1641  was  repealed. 

Whenever,  by  statute,  a  provision  is  made,  which  requires  thai 
an  act  of  a  corporation  should  be  verified  by  oath,  the  statute 
makes  provision  for  it.  Rev.  Stat.  190,  ^  6.  Bankrupt  Law, — 
Owen  on  Bankruptcy. 

If,  then,  the  corporation,  as  such,  is  required  to  make  tlieoathi 
we  say  it  has  not  been  done.  It  is  an  ideal  person,  without  body, 
or  soul,  and  cannot  take  an  oath.  It  only  speaks  through  its  rec- 
ord ;  therefore,  if  the  members  of  the  corporation  should  all  take 
the  oath  jointly,  it  would  not  be  the  oath  of  the  corporation  ;  much 
less  could  they  swear  by  their  President ;  nor  is  the  President,  by 
any  vote,  or  by-law,  authorized  to  make  it.  2  Kent  279.  Bradley 
V.  Siehmmd  ^  TV.,  6  Vt  122. 

Green  cannot  do  this  act  as  tme  of  the  j^aintifis.  There  is  but 
one  plaintiflf,  and  that  is  the  corpcvation,  by  whiitever  name  it  may 
be  cafled.  The  members  are  not  recognized  as  partners ;  they  can- 
not sue  in  their  joint  individual  names,  nor  can  they  he  sued,  nor 
discharge  a  suit,  plead,  nor  be  impleaded. 

2.  The  shares  having  been  all  sold  at  sheriff's  sale,  and  the  corpo»> 
ration  put  in  such  condition  that  it  could  no  longer  act  asauch,  it  was 
thereby  dissolved ; — therefore  the  act  of  Green  was  void,- — and,  by 
law,  if  dissolved,  it  cannot  collect  its  debts;  Briggs  v.  Penniman^ 
8  Cow.  991 ;  SUe  v.  fi/oom,  19  Johns.  466 ;  2  Kent  311 ;  Angell 
on  Corp.  531.  Sargeant,  being  the  owner  of  all  the  shares,  could 
not  legally  be  committed, — at  least  should  not  now  be  held  in  con- 
finement 

C  Coolidge  for  creditors. 

1.  The  petitionee  insists  that  any  officer,  or  stockholder,  of  the 
corporation  may  make  the  oath  described  in  the  petition ;« 

2.  That  he  who  is,  dt  fiuto^  an  officer  of  the  corporation,  and 
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acting  as  such,  ia  to  be  bo  reoogoized ;  aad  his  a^ls  are  |;ood|  uiilil» 
en  quo  tBtarcmtOf  his  authority  is  adjudged  void. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Oh.  J,  On  the  petition  of  Mr.  Sergeant  a  writ  of 
habeas  corpus  has  issued  to  the  sheriff  of  Windsor  County »  wfao»  ia 
obedience  thereto,  has  him  now  before  the  ooort;  and,  on  his  return, 
it  appears  that  in  May,  1843,  the  Prefsident,  Directors  and  Compa- 
ny of  the  Bank  of  Windsor  reeovered  judgment  againt  Mr.  Sergeant 
and  others ;  that  George  B.  Qreen,  as  President  of  the  Bank,  naade 
an  affidavit,  to  entitle  the  bank  to  a  writ  of  execation  against  the 
body  of  Mr.  Sargeant,  on  which  a  writ  of  execution  issued,  and  he 
was  committed  to  the  jail  in  the  county  of  Windsor,  where  he  now 
remains.  To  relieve  him  from  this  iraprisoament  is  the  objeet  of 
this  writ  of  habe€u  carpus. 

His  discharge  is  urged  on  two  grounds  ;«-«-First,  That  he,  Mr* 
Sargeant,  owned  all  the  stock  in  the  bank,  and  that,  in  consequence 
of  the  bank  being  sold  to  him  in  the  year  1838,  the  corporatioa  waa 
dissdved  ;-*and.  Second,  That,  under  the  provision  ef  section  63, 
chapter  28,  of  the  Revised  Statutes,  a  hank,  or  any  other  corpora* 
tion,  cannot  have  an  execution  against  the  body  of  ita  debtors,  and 
cannot  make  the  affidavit  therein  required. 

To  the  first  ground  it  is  a  saHsfaotory  reply,  that,  since  the  sale 
to  Mr.  Sargeant  in  1838,  the  bank  has  been  in  existence  under 
their  charter,  and,  in  their  corporate  name  and  capaoity,  recovered 
the  judgment  against  him,  on  whioh  the  execution  issued  of  which 
he  complains,  and  that,  by  that  judgment,  he  is  eetopped  irom  de- 
nying, in  this  way,  the  legal  exiatenoe  of  the  plaiotiiia  in  that  judlc^ 
jnent. 

On  the  second  ground,  it  is  to  be  remarked  that  the  ataliit», 
which  abolishes  imprisonment  ibr  debt,  has  provided,  thalt,  if  tJM 
plaintiff  shall  file  with  the  authority  issuing  a  writ  an  affidavit, 
stating  that  he  has  good  reason  to  believe,  and  does  believe,  tlaat 
the  defendant  is  about  to  abscond  from  the  state,  and  has  secreted 
about  his  person,  or  elsewhere,  money,  &c.,  such  writ  may  iasue 
against  the  body,  &c.  The  term  plaintiff  applies  to  9U  suitors  in 
court,  whether  natural,  or  artificial,  and  the  instances  are  noi  lua- 
frequent,  where  pevsons  are  mentioned  aa  individual,  in.  a  statute. 
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when  coiporatioiM  oMUt  to  iDdadedu  JUd  the  Blatote  relaling  to  the 
le?y  of  executions  it  is  eotcted  that  all  houses,  &rO.|  belonging  to 
any  person  in  his  own  right,  or  for  his  own  life,  shall  stand  charged 
with  his  debts,  and  the  other  proviskxis  speak  of  the  debtor  as  an 
iadifidual,  and  yet  it  cannot  be  contended  that  the  statute  does  not 
apply  to  any  corporate  bodies,  who  can  contract  debts* 

It  is  oar  duty  so  to  construe  the  act  in  question,  as  to  give  to  all 
creditors  this  resMdy  against  their  frandulent  and  onwilltng  debt- 
ors, unless  the  intention  to  exclude  them  from,  its  benefits  is  appar* 
ent  and  manifest  It  cannot  be  supposed,  that  the  legislature  inten- 
ded to  exclude  from  the  benefit  of  this  act  the  numerous  class  <^ 
suitors,  who  are  public  or  prifrate  corporations.  The  term  plaintiff 
will  certainly  include  them,  as  well  as  an  individual.  It  is,  howw 
ever,  urged,  that,  because  a  bank,  or  a  company  incorporate,  can* 
not  make  an  oath,  they  cannot  file  the  affidavit  required  by  the 
statute.  We,  however,  think,  that,  within  the  meaning  of  the  act, 
if  the  plaintiff  cannot  take  an  oath,  as  if  the  plaintiff  were  an  idiot, 
or  a  body  corporate,  for  the  affidavit  of  the  plaintiff  may  be  substi- 
tuted the  affidavit  of  those  who  appear  for  him,  and  manage  his 
concerns^  and  that  the  affidavit  of  the  guardian,  or,  as  in  the  present 
case,  of  the  President  of  the  bank,  who  is  at  the  head  of  the  cor- 
poration, may  be  received. 

The  statute  iii  question  only  requires  the  plaintiff  to^fe  an  afi' 
daoit,  and,  were  it  not  for  the  subsequent .  words,  it  might  not  be 
necessary  to  file  his  own  affidavit ;  but  when  it  is  added — "  stating 
that  he  believes  " — it  may,  with  propriety,  be  considered,  that  the 
plaintiff  must,  in  all  cases,  make  the  affidavit,  when  he  can  take  and 
asrame  the  obligation  of  an  oath.  But,  when  there  is  no  such  per- 
son, who  can  take  an  oath,  the  statute  will  engraft  an  exception  on 
itself  in  favor  of  the  agent,  or  head,  of  a  corporation. 

In  England  there  must  be  an  affidavit  to  hold  to  bail,  and  at  one 
lime  the  affidavit  must  negative  any  tender  in  notes  of  the  Bank  of 
England.  This  affidavit  must  be  express,  certain,  explicit  and  pos- 
itive as  to  the  existence  of  the  debt ;  and  yet,  in  the  case  of  an  ad- 
ministrator, or  assignee,  or  a  corporate  officer,  for  a  debt  due  to  the 
corporation,  {Mayor  of  *  London  v.  Dias,  1  East  237,)  he  may 
swear  to  the  best  of  his  knowledge  and  belief  ^  and,  in  the  last  case, 
Lord  Kenjon  held,  that  the  affidavit  might  be  made  by  the  clerk, 
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or  some  of  tke  officers,  of  the  corporation.  The  case  of  a  corporis 
tion  was  considered  as  an  exception  to  the  general  rule  in  the  case 
of  EiUM  ▼•  Duggan,  3  East  34.  In  the  case  of  a  plea  in  abate- 
ment, the  party  oflSBfing  the  plea  must,  by  affidavit,  show  the  troth 
thereof; — ^this  affidavit,  it  was  held,  might  be  made  by  attorney; 
LumUy  ▼.  Foster,  Barnes  344. 

We  have,  therefore,  no  hesitation  in  saying,  that,  when  a  corpor- 
ation is  party,  the  head  of  the  corporation  may  make  the  affidavit, 
required  to  entitle  the  plaintiff  to  an  execution  against  the  body  ;*- 
whether  the  clerk,  or  cashier,  could  make  the  affidavit,  is  not  be- 
fore us. 

As  to  the  argument,  that  there  is  no  evidence  that  Mr.  Green  was 
President,  we  have  only  to  say,  there  is  no  evidence  that  he  was 
not  The  clerk,  who  issued  the  execution,  must  have  been  satisfied 
as  to  his  authority ;  and  it  is,  at  least  prima  facte,  to  be  taken  that 
he  was  such  officer,  and  so  made  it  appear  to  the  clerk  issuing  the 
execution. 

The  result  is,  thait  Mr  Sargeant  must  boTemanded. 


Eliphalet  Kimball  v,  Charles  Ives,  Administrator  of  Sophbo- 

NIA  Dix. 

The  statute  of  limitations  is  not  applicable  to  the  account  of  a  guardian 
against  his  ward,  while  the  relation  subsists ;  and,  after  its  terminatioDy 
lapse  of  time  will  not  bar  the  guardian's  claim,  when  the  delay  is  snlBoienl*- 
ly  explained  by  the  oiroumstanoes  of  the  case. 

The  question^  whether  a  claim  shall  be  considered  as  barred  by  mere  lapee 
of  time,  is  one  of  fkct,  which  must  be  determined  by  the  jury,'and,  if  not 
litigated  before  the  jury,  cannot  be  raised,  as  a  question  of  law,  before  the 
ooart. 


Where  a  guardian  presented  an  account  against  the  estate  of  his  ward, 
than  twenty  years  after  the  ward  became  of  age,  and  it  appeared  that  all 
the  property  of  the  ward  had,  from  the  time  of  the  appointment  of  the 
guardian,  continued  in  the  possession  of  the  guardian,  and  that  the  ward 
was  npfi  con^t,  and  had  alwoys,  after  she  became  of  age,  and  until  the  i 
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of  her  deeeaM,  resided  in  the  familj  of  the  gatrdiuii  who  had  married  the 
ward's  mother,  and  that  no  stepa  were  taken  to  examine  into  the  aitnation 
of  the  estate  of  the  ward  until  after  the  decease  of  her  mother,  which  was 
seven  jears  after  the  decease  of  the  ward,  and  then  an  administrator  was 
appointed  upon  the  estate  of  the  ward  by  the  prohate  eoort,  and  the  guar- 
dian then  presented  his  claim,  it  was  held  that  the  lapse  of  time  was  fiilljr 
eiplained  by  the  circumstances  in  the  case,  and  that  no  presumption  of 
payment,  or  settlement,  of  the  claim  could  arise. 

Appeal  from  a  decree  of  the  probate  court,  disallowiog  the  ac- 
count of  the  plaintiff  as  guardian  of  the  intestate.  A  commissioner 
was  appointed  by  the  county  court,  who  reported  the  following  facts. 

In  1804,  Samuel  Dix,  the  father  of  the  intestate,  Sophronia  Dix, 
died,  leaving  his  widow,  Chloe  Dix,  who  was,  on  the  20th  day  of 
June,  1804,  appointed  guardian  of  the  said  Sophronia  by  the  pro- 
bate court,  and  continued  such  guardian  until  her  intermarriage 
with  the  plaintiff,  in  1807.  The  plaintiff,  upon  his  marriage  with 
the  said  Chloe,  went  into  possession  of  the  estate  which  had  been 
set  to  the  said  Sophronia  as  her  portion  of  her  father's  estate,  and 
took  the  rents  and  profits  thereof  until  October,  1839.  On  the  24th 
day  of  June,  1808,  the  plaintiff  was,  by  the  probate  court,  appointed 
guardian  of  the  said  Sophronia,  who  was  then  about  nine  years  of 
age,  and  continued  her  guardian  until  she  became  of  age,  in  1817; 
but  she  continued  to  reside  in  his  family  until  her  decease,  in  1832. 
The  said  Sophronia  was  turn  con^s  mentis,  and  was  possessed  of  no 
property,  besides  the  estate  set  to  her  from  her  father's  estate,  except 
some  few  sheep,  which  were  given  to  her,  and  which,  in  the  year 
1825,  the  plaintiff  received,  giving  his  note  to  her  therefor, — which 
note  was  credited  to  her,  in  his  account.  No  measures  were  taken, 
or  effort  made,  to  look  up,  or  settle,  the  estate  of  the  said  Sophronia, 
until  after  the  decease  of  her  mother,  the  said  Chloe,  who  died  in 
1830,  when  the  said  Ives  was  appointed  administrator  upon  her 
estate,  and  made,  and  returned  into  the  proper  office,  an  inventory 
thereof  The  plaintiff  presented  his  account,  as  guardian,  to  the 
probate  court,  for  allowance,  in  January,  1840. 

The  county  court  rendered  judgment,  upon  this  report,  in  favor 
of  the  plaintiff  for  the  amount  of  his  account ',  to  which  decision  the 
defendant  excepted. 
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8.  l^llam  kr  defendant 

1.  The  defendant  insiflts  that  the  plaintifl*  is  not  authorized,  as 
guardian^  to  invoWe  his  ward  in  debt.  He  cannot  pledge  the  ward's 
credit  to  another, — ^much.  less  to  himself. 

%  If  anj  sqch  claim  existed,  it  was  barred  by  tlie  statute  of  liss« 
katioM* 

C  CooUdge  for  plaintiff. 

1.  There  is  no  statute  of  limitatfoits  applicable  to  this  ease. 
Evizrts  r.  Nasan's  Estate,  11  Vt.  1^. 

2.  Bnt  the  defendant  insists  that  payment  is  to  be  presumed. 
To  repel  any  sach  presumption,  it  is  only  necessary  to  resort  to 
these  facts.  1.  No  pretence  of  payment,  in  fact,  is  set  np  by  the 
defendant  2.  The  ward  was  nan  compos  mentis  from  her  birth  to 
her  death.  8.  She  li?ed  with  the  plaintiff  and  her  mother  (plain* 
tiff's  wife)  until  her  death,  (in  1892,)  her  mother  surming  her. 
4.  With  the  exception  of  the  smalt  sum  due  from  the  plaintiff  to 
his  ward  for  sheep,  she  died  seized  of  all  and  the  same  estate  which 
she  derived  from  her  futher.  Besides  this,  she  had  nothing  to  pay 
plaintiff  with,  had  she  been  of  competent  understanding  to  trans' 
act  business. 

The  opinion  of  the  court  was  delitered  by 

Redfieu),  J.  Two  questions  are  made  in  the  present  case : 
I.  Whether  the  plaintiff's  account  is  barred  by  the  statute  of  limit- 
ations. 3.  Whether  a  settlement  of  the  account  b  to  be  presumed 
from  lapse  of  time.  It  has  been  long  settled,  that  the  statute  of 
limitations  will  not ,  in  equity,  bar  an  account  subsisting  betweeit 
trustee  and  cestui  guc  trust,  so  long  as  the  trust  subsists,  and  the 
relation  is  acknowledged  on  both  sides, — which  ought,  perhaps,  to 
be  extended  to  the  case  of  a  guardian's  account,  as  well  after,  as 
before,  the  guardianship  ceases,  nntil  the  account  is  settled  and  the 
property  surrendered,  or  some  adverse  claim,  inconsistent  with  tho 
former  relation,  is  set  up.  Decouche  ▼.  Savetier,  3  Johns.  Ch.  R* 
190;  Goodrich  v.  Pendkton,  lb.  384;  Coster  v.  Hurray,  5  lb. 
523.  It  is  true,  indeed,  that,  where  the  hno  fixes  a  linita^ 
tion  to  any  concurrent  remedy,  this  will  be  applied  in  equity;  so 
where  the  trust  is  denied,  and  the  possession  becomes  adverse. 
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Kane  t.  Bhottgood,  7  Jolmfl.  Gh.  R.  90, 137  $  Eooseveli  r.  Mark, 
6  IIk  366 ;  Murrap  r.  Caster,  SO  Johns.  576. 

In  anaiogj  to  this  principle  of  chancery  lavr,  it  has  alwajrs  been 
held,  in  this  state,  that  the  statute  of  limitatiofis  will  not  bar  the 
account  of  an  executor,  or  administrator,  or  of  a  guardian,  by  parity 
of  reasoning.  Evarts  v.  Nasan's  estate;  11  Vt.  123}  Rix,  Adm'r, 
▼.  Heirs  of  Smith,  8  lb.  366.  In  the  former  of  these  cases  it  was 
held,  that  mere  lapse  of  time  will  not  bar  such  a  claim.  The  same 
reason,  indeed,  which  should  exempt  snch  a  claim  from  the  opera- 
tion of  the  statute  of  limitations,  should  equally  exempt  it  from  the 
presumptif  e  bar,  from  lapse  of  time. 

There  is  another  reason,  why  this  presumptive  bar  cannot  be  ap- 
plied in  the  present  case, — no  such  question  was  raised  until  the 
hearing  in  this  court  This  presumptive  bar  is  always  a  matter  of 
fiict,  to  be  determined  by  the  triers  of  the  fact,  and  should  have  been 
raised  and  determined  by  the  commissioner.  But  from  the  commis* 
sioners,  reporting  the  account,  and  referring  the  questions  of  law, 
arising  upon  the  facts,  to  the  court,  we  are  to  infer  that  the  account 
is  to  be  allowed,  unless  the  facts  reported  by  the  commissioner  con- 
stitute a  peremptory  bar.  There  are  some  very  respectable  author- 
ities, which  so  treat  the  defence  of  mere  lapse  of  time.  Sumner  r. 
Child,  ^  Conn.  607}  Cope  v.  Humphreys,  14  Serg.  &  R.  15; 
Holcroft  V,  Heel,  1  B.  ^  P.  400.  Some  other  cases  seem  to  favor 
the  same  views;  but  that  has  arisen,  perhaps,  mainly,  from  the  fact, 
that,  in  the  absence  of  all  proof  to  the  contrary,  a  lapse  of  twenty 
years  is  considered  sufficient  time,  from  which  to  pi^esume  a  grants 
or  payment,  or  most  other  matters  resting  in  presumption.  And  the 
jury,  when  recommended  by  the  court  so  to  do,  will  ordinarily  make 
soch  presumptions,  without  hesitation.  And  there  are,  no  doubt, 
many  cases,  where  these  presumptions  have  been  made,  quite  con- 
trary to  what  was  supposed  to  be  the  fact  But  that  has  happened, 
ordinarily,  in  regard  to  deeds  and  conveyances,  in  order  to  quiet  a 
long  and  uninterrupted  possession, — which  in  this  state  requires 
only  fifteen  years. 

But  the  payment  of  a  debt,  or  the  settlement  of  an  account,  is 
never  to  be  presumed,  except  in  accordance  with  the  rational  prob- 
abilities of  the  case.    It  is,  therefore,  but  just  and  reasonable  it 
ehould  be  judged  of  by  the  triers  of  the  fact.    Such,  too,  will  be 
55 
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found  to  be  the  settled  rule  of  the  Eoj^iah  law.  2  Wms.  Saood. 
R.  175,  n.  2.  Mayor  of  HuU  r.  Homer,  Cowp.  103.  In  this  laM 
case  Lord  Mansfield  says,  ''  I  thin):  it  was  properly  left  to  the  jury, 
whether  they  would  presume  such  a  grant."  In  CampbeU  ▼•  WU- 
son,  3  East  294,  Lord  Ellenborough  says ;  "  It  might  be  too  much 
to  say,  in  the  case  of  Hokrqft  ▼.  Heel,  that  the  adverse  user  of  the 
neighboring  market  for  twenty  years  was  a  bar  to  the  action  by  the 
grantee  of  the  crown.  In  strictness  it  was  not  But  certainly  the 
evidence  in  this  case  was  sufficient  to  warr^mt  (he  jury  in  presuming 
a  grant  of  the  right  of  toayJ*  The  rule  is  laid  down  in  the  late 
edition  of  Starkie's  Evidence,  vol.  2,  824,  thus;  "But  a  lapse  of 
twenty  years,  before  the  statute,  was  no  legal  bar,  but  merely  qford- 
ed  a  presumption  in  fact  for  the  jury"  And  this  last  proposition 
contains  the  result  of  all  the  English  cases.  The  consideration, 
too,  that  a  less  time  than  twenty  years,  when  circumstances  concur 
^to  support  the  presumption,  is  permitted  to  go  to  the  jury,  from 
which  to  find  the  fact  sought,  and  that  eren  a  much  longer  time 
than  twenty  years  is  permitted  to  be  explained  by  evidence,  shows 
very  clearly  that  the  presumption  is  one  of  fact,  and  not  of  law ; 
Gray  v.  Bond,  2  B.  &  B.  667 ;  Lord  Ellenborough,  in  Beaky  w. 
Shaw,  6  East  214.  From  this  last  case,  as  well  as  the  nature  of  the 
subject,  I  should  consider  presumptions  of  payment  and  of  settle- 
ment more  undeniably  matters  of  fact  for  the  jury,  than  presumptive 
grants,  which,  in  the  absence  of  all  evidence  to  the  contrary,  be- 
come absolute  in  the  term  of  fifteen  years  in  this  state.  In  the  pres- 
ent case,  the  lapse  of  time  was  fully  explained  by  the  facts  and  cir- 
cumstances in  the  case,  and  no  presumption  of  payment  or  settle- 
ment of  the  account  could  arise. . 

Judgment  affirmed,  and  ordered  to  be  certified  to  the  probate 
court. 
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{Im  Chavcxrt.] 

The  eourt  of  chaacerj  have  no  power  to  enjoin  a  j^idfrnent  «f  the  sapreme 
oomt,  where  the  ground  for  refief,  set  up  in  the  orator's  bill,  is,  that  the 
•upreme  eourt,  through  haste,  or  iDadTertence,  rendered  an  erroneous  de- 
cision. 

When  judgment,  in  the  ceanty  oowrt,  ie  rendered  in  finror  of  the  defendant, 
upon  deniurrer,  without 'his  haTing  exercised,  or  waived,  his  right  of  re- 
view, in  a  case,  in  which  if  judgment  were  rendered  against  huia,  there 
could  be  no  controversy  as  to  the  amount  of  damages,  and  the  plaintiff  ex- 
cepts, and  the  judgment  is  reversed  hy  the  supreme  court,  the  supreme 
eeart  wiH  proceed  to  assess  the  damages,  and  will  net  allow  the  defendant 
lo  review.    Smb. 

When  a  party  has  committed  a  tcrtiout  act,  in  consequence  of  a  mistake  of 
law,  and  the  other  party  was  not  in  feu  It,  a  court  of  equity  will  not  relieve 
him  from  the  consequences  of  his  acts. 

In  this  case,  a  sheriff,  who  held  an  execution,  disoevered  a  defect  in  it, 
which  he  suppoeed  rendered  it  void,  and  he  therefore  neglected  to  execute 
it;  and  it  was  held  that  a  court  of  equity  could  not  relieve  him  from  the 
consequences  of  his  neglect  of  duty,— judgment  having  been  rendered 
against  him  therefor  in  a  court  of  law. 

Appeal  from  the  eourt  of  clianeery.  The  orators  alleged,  in 
tSieir  bill,  that,  from  the  first  day  of  July,  1899,  to  the  first  day  of 
Becember,  of  the  same  year,  the  orator  Pettes  if  as  sheriff  of  the 
cooDty  of  Windsor,  and  that  the  orator  Ingraham  was  a  deputy  sher- 
iff under  him ;  that  on  the  eighth  day  of  July,  1899,  Ingraham,  who 
resided  at  Chester,  received,  in  a  letter  from  Daniel  Roberts,  Jr., 
of  Manchester,  an  attorney  at  law,  an  execution  in  favor  of  the 
Bank  of  Whitehall  against  Edward  Manning,  Stephen  Cummings 
and  Addison  Streeter  of  Ludlow,  and  SHas  Briggs  of  said  Manches- 
ter, for  9555  damages,  and  costs,  purporting  to  be  issued  upon  a 
judgment  rendered  by  Bennington  county  court,  at  their  June 
Term,  1899,  directed  to  the  sheriff  of  the  county  of  Windsor,  or  his 
deputy,  to  serve  and  return,  made  returnable  within  sixty  days  firom 
date,  and  bearing  date  the  thirteenth  day  of  June,  eighteen  hundred 
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and  nine  ;  that  the  letter  inclosing  the  execution  contained  this 
BUggeation,— '' I  am  not  acquainted  with  the  circumstances  of  the 
'  debtors,  but  suppose  them  to  be  rather  desperate ;  of  course,  any 
'  reasonable  security  would  be  preferred  by  the  creditors  to  a  com- 
'  mitment  ;**  that  Ingraham,  not  discovering  but  what  the  execution 
bore  date  in  1839,  and  supposing  it  to  purport  upon  its  face  to  be  in 
full  life,  ascertained  that  the  debtors  were  destitute  of  property,  and 
that  one  of  them  had  gone  to  the  westward,  and  that  the  others  had 
taken  the  poor  debtor's  oath  on  other  matters,  and  that  he  so  in- 
formed said  Roberts,  by  letter,  requesting  directions  how  to  pro- 
ceed, as  early  as  the  20th  of  July ;  that  he  waited  until  the  10th 
day  of  August,  1839,  which  would  hare  been  the  last  day  but  one 
of  the  life  of  the  execution,  if  it  had  borne  date  in  1839,  when,  not 
having  received  any  answer  from  Roberts,  he  arrested  the  debtors 
who  were  within  his  precinct,  and  took  them  to  Woodstock,  in  or- 
der to  commit  them  to  jail ;  that,  in  making  a  copy  of  said  execu- 
tion for  the  jailer,  it  was  discovered  that  the  execution  was  dated 
in  1809 ;  that  Ingraham  thereupon  took  advice  from  those  upon 
whom  he  could  depend,  and  was  advised  that  he  would  be  a  tres- 
passer, if  he  committed  the  debtors  to  jail  upon  that  execution ; 
and  that  this  was  the  first  knowledge  that  Ingraham  had,  that  said 
execution  was  not  dated  in  1839. 

The  orators  farther  alleged,  that  Ingraham  thereupon  discharged 
the  debtors,  and  returned  to  Chester,  and,  on  the  12th  day  of  Au- 
gust, 1839,  wrote  a  letter  to  Roberts,  inclosing  to  him  the  execu- 
tion, and  informing  him  of  the  facts ;  that,  if  a  correct  execution  had 
been  returned  to  Ingraham  within  any  reasonable  time  thereafter, 
the  same  debtors  might  have  been  again  arrested,  and  the  creditors 
have  had  the  benefit  of  any  security  which  they  might  have  had,  if 
they  had  been  committed  upon  the  first  execution ;  that  the  Bank 
of  Whitehall  commenced  an  action,  which  was  entered  at  the 
November  Term,  1839,  of  Windsor  county  court,  against  the  orator 
Pettes,  for  the  neglect  of  Ingraham  to  commit  said  debtors  upoa 
said  execution ;  that,  at  the  May  Term,  1840,  of  said  court,  judg^ 
meat  ww  rendered  in  favor  of  the  defendant  in  that  suit,  upoa 
demurrer  to  the  plaintiff's  declaration ;  that  the  plaintiffs  took  ex* 
ceptions,  and  the  Supreme  Court,  at  the  February  Term,  1841^ 
reversed  the  judgoMnt  of  the  county  court,  and  rendered  jttd|^ 
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ment  in  favor  of  the  plaintiffs  in  that  suit,  for  the  whole 
asioant  of  said  execation,  and  interest  ;*  that  the  counsel  kv  Pettes, 
knowing  that  he  had  never  reviewed  the  action,  nor  waived  his 
right  of  review,  applied  to  the  court,  as  soon  as  the  judgment  was 
entered,  for  leave  to  enter  a  review,  and  have  an  issi^e  formed  to 
the  jurj,  and  have  the  same  sent  to  the  county  court  for  trial,  and 
were  about  to  read  the  statute  to  the  court,  showing  Pettes'  right  to 
a  review  of  said  action ;  but  that  the  court  were  in  such  haste  to 
be  on  their  way  to  the  next  county,  to  hold  their  session  there,  that 
they  refused  to  hear  the  statute  read,  and  forthwith  decided  that  the 
action  was  not  open  to  a  review. 

The  orators  farther  alleged,  that  all  of  the  said  execution  debtors 
were,  at  the  time  the  execution  was  in  the  hands  of  Ingraham, 
wholly  destitute  of  property,  and  had  sworn  out  of  jail,  and  that  it 
would  have  been  of  no  use  to  the  creditors  to  have  had  them  com- 
mitted to  jail. 

And  the  orators  prayed,  that  the  defendants,  might  be  perpetually 
enjoioed  from  prosecuting  or  collecting  the  said  judgment  recov 
ered  against  Pettes. 

The  defendants,  in  their  answer,  averred  that  they  had  never  giv- 
en any  directions  relative  to  the  said  execution,  or  the  demand  up- 
on which  it  was  predicated,  except  to  have  it  proceeded  with  ac^ 
cording  to  law ;  and  that  the  mistake  in  the  date  of  the  execution 
was  caused  entirely  by  the  error  of  the  clerk  who  issued  it,  and  was 
wholly  unknown  to  them,  or  to  their  attorney,  at  the  time  when  the 
execution  was  sent  to  Ingraham.  The  defendants  admitted  the  al- 
legations of  the  bill  as  to  the  letters  written,  the  commencement  of 
their  action  against  Pettes,  and  the  recovery  of  the  judgment  by 
them  therein,  and  that  Cummings  had  sworn  out  of  jail,  as  alleged 
in  the  bill,  and  that  Streeter  was  poor ;  but  they  denied  that  he  bad 
fwoTR  out  of  jail,  or  that  either  of  the  debtors  was  whdiy  destitute 
of  property  ;  and  they  averred,  that,  by  the  neglect  of  Ingraham, 
they  had  lost  the  right  to  charge  the  bail  of  Manning,  who  was  at  the 
time  out  of  the  State.  They  also  admitted,  that,  if  they  had  imme- 
diately sued  out  an  aUas  execution,  they  might  have  arrested  and 
committed  Cummings  and  Streeter  thereon,  but  denied  that  they 
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were  bound  to  do  so ;  and  they  admitted  the  application  to  the 
Supreme  Court  for  a  review  of  their  action  against  Pettes,  as  alleged, 
but  denied  that  Pettes'  connsel  were  about  to  read  any  statute 
"  showing ''  his  right  to  review,  or  that  the  court  were  in  such  haste 
to*  attend  to  other  business,  as  not  rightly  to  attend  to  the  business 
then  on  hand,  or  that  they  erred  in  the  decision  which  they  gave. 

The  answer  was  traversed,  and  testimony  taken  on  the  part  of 
'  the  orators.  From  the  testimony  of  Hon.  Titus  Hutchinson  it  ap- 
peared that  Ingraham  came  to  him,  on  the  10th  day  of  Aug.,  1839, 
and  procured  him  to  make  a  copy  of  the  said  execution,  to  be  de- 
livered to  the  jailer,  upon  the  commitment  of  the  debtors,  whom 
Ingraham  then  had  with  him  at  Woodstock,  and  that,  in  making 
the  copy,  the  error  in  the  date  of  the  execution  was  discovered  by 
the  witness,  and  that  Ingraham  asked  his  advice  how  to  proceed, 
and  that  he  told  Ingraham  that  it  was  his  decided  opinion  that  the 
execution  was  dead,  and  that  he  would  be  liable  to  an  action  for 
false  imprisonment,  if  he  sbould  commit  the  debtors  thereon,  and 
that  nothing  could  be  done  upon  that  execution,  which  would  be  of 
any  advantage  to  the  creditors,  aujd  that  he,  Ingraham,  thereupon 
concluded  to  discharge  the  debtors,  and  return  the  execution  to  the 
attorney  from  whom  he  received  it.  Testimony  was  also  taken  by 
the  orators,  tending  to  show  that  all  of  tbe  debtors  in  the  said  exe- 
cution were  wholly  destitute  of  any  property,  and  that  Cummings 
and  Manning  had,  previous  to  tbe  issuing  of  that  execution,  taken 
the  poor  debtor's  oath. 

The  court  of  chancery  dismissed  the  orators'  bill,  with  costs ; 
from  which  decree  the  orators  appealed. 

T.  Hutchinson  for  orators. 

We  contend  that  the  attempt  to  coUect  this  debt  of  the  sheriff 
WW  an  atteaoipt  at  extortion,  and  that  relief  ought  to  be  had  in 
equity. 

1.  The  debt  wu  wholly  valueless,  by  reason  of  tbe  poverty  of 
tbe  debtors. 

2.  If  the  debt  was  of  any  value,  it  was  as  good,  when  the  attor- 
ney of  the  bank  received  the  execution,  and  was  informed  of  its 
incorrectness,  ae  when  Ingraham  received  tbe  execution.    Even  if 
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tlie  creditors  had  a  fair  claim  against  Ihe  iberiff,  they  ought  tp  have 
used  all  the  means  in  their  power  to  cdlect  it  of  the  real  debtors. 

3.  The  bank  could  have  na  claim  at  law,  against  the  sheriff, 
for  not  serving  this  execution^  unless  i^>on  the  ground  that  the  sher- 
iffy  in  a  case  new  to  him,  must  bear  the  responsibHity  that  three 
events  should  concur, — 1,  That  the  court  i^uld  decide  that  thef 
had  power  ao  to  amend  this  execution,  after  a  commitment  upon  it, 
as  to  give  it  retrospective  life,  and  thus  shield  the  sheriff  for  treat- 
ing it  as  alive, — 2,  That  the  creditors  should  make  application  to 
the  court  for  such  amendment, — for  the  sheriff  was  no  party  to  the 
record,  and  could  make  no  motion  concerning  it, — and  3,  That  the 
court,  in  the  exercise  of  their  sound  discretion,  should  in  fact,  on 
such  application,  allow  such  amendment  A  curious  responsibility, 
this,  for  a  creditor  to  cast  upon  a  sheriff. 

4.  If  a  court  of  law,  deciding  upon  demurrer  to  the  declaration 
of  the  bank  against  the  sheriff,  not  bringing  to  view  the  various  cir- 
cumstances which  create  an  equity  in  favor  of  the  sheriff^  can  decide 
against  him,  we  have  a  right  to  expect  that  this  court,  as  a  court  of 
equity,  will  decide  upon  the  equity  now  brought  to  view,  and  decree 
a  perpetual  injunction  upon  the  judgment 

5.  The  orators  have  the  strongest  possible  equity  to  be  relieved 
from  all  the  embarrassment  the  bank  have  subjected  them  to,  by 
sending  such  a  defective  execution,  and  givmg  no  notice  of  its  de- 
fects.   King  V.  Baldwin,  17  Johns.  384. 

6.  But  it  seems  that  the  sheriff,  after  all  his  caution,  made  a 
mbtake.  He  intended  to  obtain  good  advice,  but  in  this  he  mis- 
took. Let  it  be  so.  Is  it  not  an  important  branch  of  chancery 
jurisdiction  to  relieve  from  burdens  induced  by  mistake? 

7.  On  page  160  of  the  Revised  Statutes  a  review  is  given  in  all 
cases,  with  exceptions.  This  case  is  not  among  the  exceptions ;  nor 
is  it  a  case  where  a  review  is  taken  away  on  page  165.  But  the  re- 
view is  to  be  had  before  the  county  court,  and  the  plaintiflb  carried 
this  case  to  the  supreme  court,  before  which  no  review  can  be  had, 
though  the  orators  had  never  waived  their  right  of  review.  There- 
fore, either  the  orators  were  entitled  to  their  review,  or  there  is  an 
unintentional  slip  in  the  statute;  and  in  either  case  they  diould  be 
relieved  in  equity. 

8.  If  the  orators  have  any  equity  in  their  case,  the  decision  of 


440  WINDSOR  C30UNTT. 

■  I  II  I         11  ■  .  ■  I      I  ■      II    »       ■!■■■  -»^^M 

PettM  «t  al.  «.  Bank  of  Whiteball. 

the  ooart,  fendering  judgmemt  on  the  demurrer  to  the  declaratiooy 
does  not  withstand  that  equity.  In  Blackhail  ▼.  Combs,  2  P.  Wms. 
70,  the  defendant  was  sued  for  a  debt,  which  accrued  before  his  act 
of  bankruptcy,  and  be  was  not  able  to  procure  his  certificate,  or  a 
copy  of  it,  to  show  his  defence,  and  there  was  judgment  against 
him ;  and,  on  a  bill  for  relief  agaiint  that  judgment,  the  chancellor 
decreed  a  perpetual  injunction  of  the  judgment.  In  Oamsbaraugh 
T.  Oiford,  2  P.  Wms.  424,  relief  was  granted  afler  a  verdict  and 
judgment.  In  Bell  et  al.  r.  Cunniiigham  et  ai.,  1  Sumner  89,  106, 
the  circuit  court  granted  a  perpetual  injunction  upon  its  own  for 
mer  judgment,  which  had  been  affirmed  by  the  supreme  court  of 
the  United  States,  though  there  was  no  fraud,  and  neither  party  was 
to  blame;  and  this  because  the  judgment  was  unjust,  as  was  made 
to  appear  by  facts  not  proved  on  the  trial  at  law.  In  McDonald  r. 
Nelson,  2  Cow.  193,  it  is  said  **  There  is  no  doubt  that  the  court  of 
chancery  has  power  to  grant  relief  against  deeds  and  judgments,  not 
only  when  obtained  by  fraud,  but  also  when  regularly  obtained,  if 
there  are  circumstances  of  extraordinary  hardship,  or  great  inade-' 
quacy  of  consideration."  And  see  Ex'rs  of  Boyce  v.  Qrundy^  2 
Pet.  210;  King  v.  Baldtoin,  17  Johns.  984;  Hepburn  v.  Dunlap, 
8  Pet.  Cond.  R.  540 ;  Bank  v.  Lewis  et  al.,  8  Pick.  117 ;  Champ- 
fin  V.  Laytin,  1  £dw.  Ch.  tl.  467,  472,  473 ;  6  Paige  202 ;  Bing^ 
ham  V.  Bingham,  1  Yes.  127;  Willan  v.  WiUan,  16  Yes.  72; 
Pusetf  V.  Desbouvrie,  3  P.  Wms.  320 ;  Lansdown  v.  Lansdown, 
Mosel.  364 ;  Naylar  v.  Winch,  I  Cond.  Ch.  R.  561 ;  1  Story's  Eq. 
106,  120,  183,  134,  139,  149;  Lammoi  v.  Bowley,  1  Har.  dsr  J. 
500,  525,  526;  2  Kent  491,  (n.)  S.  C;  Lawrence  v.  Ban- 
bier,  2  Bayl.  S.  C.  Rep.  626 ;  McCartly  v.  Decaix,  1  Story's  Eq. 
in  note;  Lynde  v.  Wright,  1  Aik.  383;  4  Johns.  Ch.  R.  619; 
5  lb.  494;  Fonbl.  Eq.  694,  in  note. 

E.  Hutchinson  for  defendant. 

We  have  been  unable  to  view  the  orator's  claim  in  this  case  as 
any  thing  else,  than,  in  substance,  asking  this  court,  sitting  quoad 
a  court  of  chancery,  to  over-rule  the  decision,  which,  upon  mature 
deliberation,  they  have  made  in  the  same  case  at  law.  The  case 
does  not  fall  within  the  principles  of  any  decided  case,  where  a  par- 
ty  has  been  restrained  in  equity  from  enforcing  a  judgment  obtained 
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at  lair*  No  fraud  is  impated  to  the  defeiMlaiitB,  nor  any  misrepre- 
•entation^  or  conoaalment  of  facts,  nor  any  deception,  practiced  in 
any  feroi)  either  upon  the  conrt,  or  the  party,  in  the  obtaining  of 
that  jttdgment*  There  is  no  pretence  that  the  judgment  is  not  in 
fiill  jR>roe,  or  that  it  has  been  in  any  part  satisfied ;  nor  that  either 
the  obtaining,  or  enforcing,  of  it,  is  to  be  regarded  as  a  tiolation  of 
any  contract,  or  understanding,  with  the  defendants,  either  express  . 
or  implied ;  nor  that  the  deputy's  neglect,  which  was  the  founda^ 
tiott  of  that  recovery,  was  at  all  induced  by  any  act  of  the  defend- 
ants, or  their  agent.  For  the  biU  expressly  alleges  that  the  execu- 
tion would  have  been  executed  and  returned  within  its  life,  had  it 
not  been  fi»r  the  discorery  of  the  error  in  the  date.  But  now  the 
officer  says,  although  it  was  in  fact  a  good  process,  and  I  was  in 
law  bound  to  have  executed  it,  (as  established  by  that  decision,) 
stiJI,  I  at  the  time  was  tdd,  and  honestly  believed,  that  the  law  was 
otherwise;  and,  inasmuch  as  the  defendants  in  that  process  were 
all  insolvent,  and  a  levy  would  have  done  the  creditors  no  good,  a 
court  of  equity,  ought  to  interpose,  and  prevent  that  judgment  from 
being  enforced  against  me.  Now  we  ask,  what  reason  is  thus-  far 
assigned  for  the  interference  of  a  court  of  equity,  which  is  not  pre- 
sumed to  have  existed  in  ninety  nine  out  of  every  hundred  cases, 
where  a  recovery  has  ever  been  had  in  this  state  against  an  officer 
for  a  peglect  to  return  an  execution? 

The  officer's  duty  was,  to  have  executed  the  process  according  to 
its  commands.  He  sayis,  that  he  omitted  to  do  it,  because  he  at  the 
time  was  advised  and  believed  that  the  law  would  not  justify  him 
in  executing  it  This  court  have  decided  (13  Vt.  305,)  that  that 
was  a  mistake.  It  was,  then,  (viewed  in  the  light  most  favorable  to 
the  orators,)  a  mistake  qf  the. law,  which  occasioned  the  omission  of 
duty,  for  which  that  recovery  was  had.  But  "  mistake  of  the  law 
'  is  no  excuse  for  an  omission  of  duty  i^^lgtioratUia  legis  fuminem 
*  excusat  ;-*«and  this  maxim  is  equally  as  much  respected  in  equity 
'  as  in  law."  Su  TiUe '« Mistake,"  1  Story's  Eq.  Jur.  131,  ^  111 ; 
lb.  p.  134,  §  113;  lb.  p.  139,  ^  116;  lb.  p.  153,  $  137;  lb.  p. 
154,  n.  1 ;  lb.  p.  165,  cases  cited  in  n.  1 ;  lb.  p.  166-7,  ^  138 ;  lb. 
p.  143,  n.  1. 

The  insolvency  of  the  debtors  (if  it  were  to  be  regarded  as  im- 
portant for  any  purpose,)  could  only  affect  the  damaged.    But  the 
56   . 
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question  of  damages  is  exclusively  within  the  province  of  the  court 
rendering  the  judgment.  That  question  was  raised  in  the  suit  at  kw, 
and  the  rule  of  damages^  was  decided  by  that  court  to  be  the  amount 
of  the  execution  and  interest; — and,  in  so  doing,  tlie  court  only 
declared  the  law,  (although  held  differently  in  some  of  the  sister 
States,)  as  it  had  been  uniformly  held  by  the  courts  of  this  state. 
Hall  et  al  v.  Brooks,  8  Vt  485.  But  it  is  said,  that  the  fact  of  the 
insolvency  of  the  debtors  was  not  in  proof  before  that  court.  True, 
but  their  judgment  must  necessarily  have  been  based  upon  its  a^ 
sumed  existence.  Indeed,  it  is  not  pretended  but  that,  had  that 
fact  been  legally  before  the  court,  the  decision  at  law  must  have 
been  the  same.  But,  though  the  established  rule  of  damages,  and 
long  settled  in  all  similar  cases,  and  although  decided  to  be  the  rule 
in  this  particular  case  at  law,  still  it  is  contended,  that  that  rule  can 
be  altered,  in  the  same  case,  in  chancery.  That  cannot  be  done. 
"  The  decision  of  a  court  of  competent  authority  is  conclusive  upon 
"  all  courts  of  concurrent  jurisdiction.  Hall  et  al  v.  Dana,  2  Aik. 
38h    Emerson  v.  Udatt,  13  Vt.  477. 

Again,  what  would  be  the  effect  of  sustaining  the  orators'  InUt 
If  proof  of  ordinary  diligence  and  good  faith  in  the  officer,  coupled 
with  the  insolvency  of  the  debtors,  is  to  entitle  the  officer  to  relief 
in  equity,  upon  the  ground  of  one  kind  of  accident,  or  mistake,  he 
would  be  equally  entitled  to  relief,  whenever  proof  could  be  made 
of  the  same  facts,  and  the  accident,  or  mistake,  arose  from  any  oth- 
er cause.  No  apparent  hardship  m  any  particular  case  can  justify 
the  confounding  of  all  the  distinctions  of  jurisdiction  between  diA 
ferent  tribunals. 

The  bill  sets  forth  the  correspondence  between  the  officer  and 
the  orators'  attorney.  We  have  already  suggested,  that  the  statements 
of  the  bill  show,  that  the  officer  was  in  no  measure  induced  to  suffer 
the  execution  to  expire  in  his  hands  by  reason  of  any  thing  contained 
in  those  letters, — but  it  was  occasioned  solely  and  entirely  by  the 
supposed  irregularity  of  the  execution.  But,  even  if  it  had  been  so, 
the  letters  were  in  the  officer's  possession  and  would  have  made  a  per* 
feet  defence  at  law.  Strong  et  al  v.  Bradley,  14  Vt  55.  And  the 
orators,  having  had  the  opportunity,  if  they  wished,  and  having  pre- 
sented no  plea  raising  any  such  question,  (if  there  were  any  founda- 
tion for  it  in  fact,)  should  be  regarded  as  having  understandinglj 
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waired  it,  nnlesB  tkey  coold,  after  judgment  against  them  at  law, 
persuade  the  coart,  in  its  discretion,  and  as  a  mere  matter  of  favor, 
to  permit  them  to  withdraw  their  demurrer  and  plead  de  novo ;  which 
was  not  a  matter  of  right,  nor  to  be  expected  as  a  matter  of  discre- 
tion, and  the  refusal  to  grant  which  was  neither  error,  nor  a  legiti- 
mate ground  of  application  to  chancery.  Emerson  v.  Udall,  13 
Vt477. 

The  allegations,  that  the  orators  were  unjustly  deprived  of  their 
right  of  review,  that  the  Supreme  Court ''  decided  that  said  action 
'  was  not  open  to  review  and  refused  a  review 'in  the  same,'* — also 
that  the  court  would  not  i^ten  to  their  application  to  send  the  case 
back  to  the  county  court  for  the  purpose  of  having  an  issue  to  the 
jury  formed  and  tried,  but  proceeded  to  render  final  judgment, — are 
open  to  the  same  objection.  The  bill  states  that  they  were  points 
Bubmitted  and  decided.  They  are,  therefore,  res  adjudicate ;  and, 
whether  the  decision  was  right  or  wrong,  it  is  conclusive  upon  the 
court  of  chancery  as  well  as  all  other  courts.  But  who  can  doubt 
the  propriety  of  that  decision  ?— Purely  no  review  could  have  been 
granted  tn  the  Supreme  Court.  And,  by  force  of  our  statute,  when- 
ever, as  in  this  case,  the  pleadings  present  a  mere  naked  question 
of  law,  and,  after  a  final  judgment  in  the  county  court,  the  case  is 
passed  on  exceptions  to  the  Supreme  Court,  that  court,  in  one 
event,  have  only  to  affirm  the  decision  below,  and,  in  the  other,  to 
reverse  the  judgment  below  and  ''render  such  judgment  thereon  as 
*  ought  to  be  rendered ;"    Rev.  St.  p.  165,^  40. 

The  bin  farther  sets  forth,  that  "  it  is  wholly  inequitable  that  the 
'  said  creditors,  sending  to  said  Ingraham  such  a  defective  execution, 
'should  now  collect  of  said  Pettes  the  amount  of  their  said  execu- 
'tion,"&c.  This  comes  the  nearest  to  charging  some  blame  in 
the  matter  upon  the  defendants,  of  any  expression  in  the  bill.  If 
any  such  charge  was  intended,  we  have  only  to  refer  to  the  decision 
at  law,  (13  Vt.  395,)  where  the  same  matter  was  urged  and  the 
court  decided  that  the  process,  (although  it  contained  a  clerical  error 
committed  by  the  clerk  of  the  court  issuing  it,)  yet  was  a  good  and 
valid  process,  and ''  that  it  was  the  officer's  duty  to  have  executed 
it."  But,  again,  the  decision  at  law  was  upon  the  ground,  that  the 
execution  truly  recited  the  judgment  as  having  been  rendered  at  the 
June  Term,  A.  D.  1839 ; — and  the  court  say  that  '*  No  one  could 
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'have  inspected  Ibis  eseoatioD  withoat  kDOwing  wlutt  the  date 
'  should  hare  been.''  If  it  be  urged  that  Ingrabam's  having  bad 
knowledge  <^the  intended  date  does  not  belp  the  natter,  for  the 
reason  that,  still,  be  was  adriaed  and  belieyed  that  the  precept  would 
not  justify  him, — ^it  then  resolres  itself  again  into  simplj  a  wmstake 
rfthe  bttff,  whicb  has  been  ahready  snfficieotly  coniaented  vipoa* 

The  opinion  of  the  coort  ww  delivered  by 

RmraLD,  J.  We  do  not  deem  it  important  to  go  nuch  at  length 
into  the  reasons  of  the  decision  in  this  case»  in  denying  the  relief 
sought  The  court  have  sought  industriously  fi>r  some  good  groond 
for  granting  the  relief  asked,  but  find  none. 

The  first  ground,  upon  which  the  case  is  pnt  by  the  counsel  far 
the  orator,  is,  that  the  court  refused  to  grant  a  review  in  the  case  at 
law,  when  the  orator  Pettes  was  entitled  to  it ;  and  that  this  wan 
done  in  the  hurry  of  dosing  up  the  term  in  order  to  go  into  the  neH 
county.  I  have  no  doubt  we  do  a  great  many  things,  at  snch  times^ 
which  need  revision  and  correction,-*but  it  is  certainly  a  new  doc- 
trine, that  such  errors  may  be  corrected  in  a  court  of  equity.  When 
a  ease  is  carried  through  to  the  court  of  last  resort,  and  is  noi  fairlj 
and  fully  heard,  and  is  consequently  decideH  wrong,  bring  a  bill  ka 
equity,  and  let  the  chancellor  of  the  judicial  circuit  sit,  as  a  court 
of  error,  upon  the  decisions  of  this  court  I  The  idea  is  too  prepos^ 
terous  to  be  seriously  entertained  by  any  one,  whose  mind  ie  not 
swayed  by  interest,  or  feeling.  I  have  myself  fok  pressed  by  tho 
severe  hardship  and  obvious  injustice  of  this  case,  and  would  wil- 
lingly have  sought  out  some  remedy  for  the  orators ; — a  majcnitj, 
certain,  if  not  all  of  the  members  of  the  court,  who  participated  id 
the  hearing,  expressed  the  same  opinioik 

Bttt,'conceding  all  the  facts,  upon  which  the  orator's  connael  based 
their  claim  for  relief,  it  seems  too  gross  a  d^artnre  firom  established 
rates,  to  reverse  the  decision  at  law  by  an  application  to  a  court  of 
equity.  The  judgment  at  law  is  conclusive,  nnless  there  was  some 
peculiar  equity,  which  could  not  have  availed  at  law,  or  unless  the 
orators  have  been  deprived  of  a  foir  and  just  hearing*in  the  case  by 
firaud,  accident,  or  mistake ;  Emerson  v.  Udatt,  13  Vt.  477,  and 
eases  there  cited.  Nothing  of  this  kind  is  pretended,  unless  the 
accident,  or  mistake,  of  the  court,  in  making  a  '/  kurried,^'  or  a 
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wrong  decisioOf  is  indaded  in  the  exertion, — which  will  hardly  be 
contended ; — for,  if  that  were  the  case,  no  jadgment  of  any  court 
could  ever  be  relied  upon  as  final ;  there  might  always  be  something 
objected  to  the  character,  or  conduct,  or  decision  of  the  court* 
This  court,  too,  still  remain  of  opinion,  that  the  reyiew  was  corrects 
ly  denied,^-which,  indeed,  we  do  not  think  important,  as  the  denial 
itsdf  iiuufe  the  hm  of  that  case;  Ibwler  v.  Frait,  11  Vt.  869. 

The  remaining  ground,  upon  which  the  court  have  been  urged  to 
grant  relief,  seems  to  us  to  have  been  presented  by  the  counsel  in 
iiomewbat  stronger  light  than  it  will  bear.  It  seems  to  be  supposed* 
by  the  counsel,  to  be  the  ordinary  case  of  relieving  from  the  cons»» 
quences  of  a  mistake  of  law.  But,  upon  examination,  it  will  a|^peaf 
that  this  is  not  such  a  case  as  courts  of  equity  have  ever  granted  re* 
lief  in»  Relief  has  nametimes,  though  not  usually,  been  granted, 
when  a  party  has  suflbred  loss  in  KcatUract,  in  consequence, of  a 
mistake  of  the  law.  But  I  have  never  found  any  case,  in  which  « 
pairty  has  committed  a  tort  in  consequence  of  a  mistake,  either  of 
law,  or  fact,  and  the  other  party  was  not  in  fault,  that  a  court  of 
equity  has  interfered  to  relieve  the  party  from  the  legal  consequen- 
ess  of  his  tortious  act  And  if  this  could,  by  any  possibility,  be 
done,  it  seems  it  should  bo  done  before  a  final  judgment  at  law« 
But  the  truth  is,  no  court  of  equity  would  sit  to  relieve  a  man  from 
the  consequences  of  his  acts,  or  amisswnsj  of  a  tortious  nature,  any 
more  thai  it  would,  to  relieve  against  the  disappointments  conse* 
quent  upon  the  change  of  the  seasons,  the  winds,  or  the  tide& 

It  is  truly  unfortunate  thai  the  orator  Ingraham  did  not  commit 
the  debtors  in  the  defendant's  execution ;  fcnr  the  worst,  that  could 
have  resulted  to  him,  would  have  been  an  action  for  false  imprison* 
ment,  with  nominal  damages  and  nominal  costs.  But  the  other  al« 
ternative,  if  the  execution  did  turn  out  to  be  legal,  exposed  him  to 
the  certainty  of  paying  the  entire  debt,  unless  the  {court  should 
grant  relief,'by  distinguishing  it  from  the  ordinary  case  of  one  wholly 
neglecting  to  seirve  an  execution,— which,  it  seems,  they  did  not^ 
but  gave  judgment  for  the  whole  sum.  And  in  a  doubtful  case, 
when  the  consequences  of  mistake  might  be  so  fearful,  it  would  cer^ 
tainly  bo  most  prudent  to  take  the  safe  side  of  the  dilemma.  But 
Ingraham,  upon  advice  which  he  deemed  safe,  chose  to  risk  a]l|-«« 
and  lost  all. 
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It  does  not  seem  to  the  court  that  there  was  any  blame  on  the 
part  of  the  defendants,  in  patting  a  defective  execution  intolngrar 
kam's  hands.  The  defect  was  merely  a  clerical  one,  one  not  the 
most  wonderfal  of  occurrence,  and  one  which  was  doubtless  un- 
known to  all,  unt3  discovered  by  Ingraham  too  late  to  correct  it  « 
Under  such  a  state  of  facts,  it  would  hardly  do  to  charge  blame  upon 
the  defendants,  as  having  virtually  decoyed  Ingraham  into  this  er- 
ror; — and  if  there  were  any  proof  of  such  conduct  on  their  pait,  or 
that  of  their  agents,  or  attorneys,  it  would  have  afforded  a  perfect 
defence  at  law ; — but,  in  truth,  there  is  no  satisfactory  evidence  of 
even  neglect  on  the  part  of  any  one,  but  the  clerk,  in  regard  to  this 
defect.  There  does  not,  then,  seem  to  be  any  ground  of  redress  in 
this  proceeding. 

After  spending  considerable  time  in  reflecting  upon  this  case,  it 
seems  to  me,  that,  if  there  was  any  point,  at  which  redress  could 
have  been  afforded  Ingraham,  it  was  in  giving  him  a  hearing  in  dam- 
ages in  the  action  at  law;  which  would  have  been  just  and  reasona- 
ble ;  and,  if  that  question  were  now  before  me,  I  confess  I  should 
be  inclined  to  hesitate,  before  rendering  judgm^nf  for  the  full  amount 
of  the  execution.  That  question  does  not  appear  to  have  been 
brought  to  the  consideration  of  the  court  in  particular,  and  probably 
was  not  much  considered.  It  came  so  near  to  the  cases  of  voluntary 
neglect  of  an  officer  to  levy  an  execution,  which  had  been  already 
settled  by  this  court,  that  it  was  not  thought  practicable  to  distin- 
guish them.  But,  upon  farther  reflection,  it  seems  to  me  that  the 
cases  are  distinguishable  upon  sound  grounds,  and  that  the  fact  that 
Ingraham  did  proceed  to  arrest  the  bodies  of  the  debtors,  and  carry 
them  to  prison,  and  then  only  failed  to  commit  them  from  a  defect 
in  the  execution,  although  merely  clerical,  should  have  entitled  him 
to  reduce  the  damages  to  the  loss  actually  sustained  by  the  defendants. 

But  this  ground  of  relief  is  not  alleged  in  the  bill,  and  does  not 
seem,  by  the  report  of  the  case,  to  have  been  presented  to  the  court, 
and  may  not  be  sound ;  but  if  it  is  not,  then  there  does  not  seem  to 
me  to  have  been  any  remedy,  ever  in  the  power  of  the  orators. 
And  if  that  had  been  a  good  defence  at  law,  it  would  be  no  ground 
of  relief  here ;  and  there  is  no  mode  of  opening  the  case  at  law ; — so 
that  the  case^  although  a  hard  one,  does  seem  to  be  remediless. 
Decree  of  the  chancellor  affirmed,  with  costs. 
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William  S.  Churchill  v.  Town  of  West  Fairlbe. 

Ao  indiTidnal  cannot  instain  an  action  against  a  town,  for  support  afforded  to 
a  paaper  having  a  legal  settlement  in  such  town,  when  there  is  no  ayi- 
denca  that  the  support  was  afforded  at  the  express  request  of  the  town, 
and  there  has  been  no  subsequent  promise  to  pay. 

Indebitatus  Assumpsit.  The  declaration  was  for  work  and 
labor,  and  for  money  paid,  laid  out  and  expended  by  the  plaintiff 
for  the  defendants,  at  the  defendants'  request,  in  the  support  .and 
maintenance  of  one  Austin  F.  Churchill,  who  was  described,  in 
the  declaration,  as  a  pauper,  haring  his  legal  settlement  in  said 
town  of  West  Fairlee.    Plea,  the  general  issue,  and  trial  by  jury. 


448  ORANGE  COUNTY. 

Churchill  v.  West  Fairlee. 

On  trial  it  q>peared,  from  the  evidence,  that  the  said  Anstin  F. 
Churchill  was  a  son  of  the  plaintiff,  about  thirty  ye^rs  of  age,  and 
resided  in  the  family  of  his  father,  in  West  Fairlee,  and  that  his 
legal  settlement  was  in  that  town ;  that  he  was  blind,  and  poor,  and 
in  need  of  relief;  and  that  he  had  hitherto  been  supported  by  the 
plaintiff,  at  an  expense  of  about  two  dollars  per  week.  It  was  ad- 
mitted, also,  that  the  father  had  but  little  property.  It  also  ap* 
peared  that  the  plaintiff,  in  the  winter,  or  spring,  of  1843,  gate  no» 
tice  to  the  overseer  of  the  poor  of  West  Fairlee  that  the  town  must 
support  the  said  Austin ;  and  the  plaintiff  gave  evidence  tending  to 
prove,  that,  in  the  latter  part  t>f  March,  1843,  the  overseer  of  the 
poor  of  naid  town  came  to  the  house  of  the  plaintiff,  and  said  to  the 
plaintiff  that  he  had  come  to  make  a  bargain  with  him  about  his 
son  until  town  meeting,  and  that,  when  the  town  meeting  was 
called,  he  would  bring  the  business  before  the  town ;  and  that  they 
both  then  agreed  to  let  the  matter  rest  until  the  town  meeting, — 
the  plaintiff  saying  to  the  overseer  that  he  did  not  wish  to  do  any 
thing  to  render  void  his  application  for  relief. 

The  county  court  decided  that  the  plaintiff  could  not  recover, 
without  proof  of  an  express  promise  by  the  defendants  to  pay  for  the 
support  of  his  son,  and  that  the  evidence  in  the  case  had  no  tendency 
to  prove  an  express  promise,  and  directed  the  jury  to  return  a 
verdict  for  the  defendants.    Exceptions  by  plaintiff. 

A  Austin  for  plaintiK 

L.  B.  Peck  and  /.  W.  D,  Parker^  for  defendants,  cited  Aldrich 
V.  Londonderry,  6  Vt  441 ;  Ives  v.  Wattingford,  8  Vt.  224 ;  Cos- 
tkton  V.  Miner,  8  Vt  209 ;  Houghton  v.  DanoilU,  10  Vt.  537. 

The  q>inion  of  the  court  was  delivered  by 

Hebard,  J.  The  only  question  arises  upon  the  construction  of  the 
first  section  of  the  statute,  in  relation  to  the  liability  of  towns  to  sup- 
port paupers.  The  statute  is,  that  ''Every  town  shall  relieve  and  sop- 
port  all  poor  and  indigent  persons,  lawfully  settled  therein,  whenever 
they  shall  stand  in  need  of  relief.''  The  other  part  of  the  statute 
has  defined  what  facts  shall  constitute  a  legal  settlement  s  and  the 
UabiHty  of  towns;  in  that  respect,  must  be  determined  by  law.    Bui 
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Wliethcr  thepenon  applying  needs  reHefiej^nds  upon  a  great  vari- 
ety of  ciroomstances;  and  therefore  the  towns  themselves^  or  their 
agents,  must  judge  in  that  respect 

The  Revised  Statutes,  in  this  respect,  are  not  essentially  differ- 
ent from  the  statutes  in  force  previous  to  their  enactment;  audit 
therefore  beooines  nnnecesBary  to  go  into  any  reasoning  upon  the 
subjeei  of  the  liability  of  towns, — as  that  question  has  been  so  fre- 
quently decided.  Towns  are  only  liable  upon  an  express  contract ; 
and  however  much  they  may  be  wanting  in  that  principle  of  liheraU^ 
iff  and  benevolence,  that  is  manifested  in  the  provisions  of  the  statute, 
this  court  ctonot  arraign  them  in  the  forum  of  honor,  or  conscience, 
to  compel  them  to  do  that,  which  either  of  those  tribunals  would 
award. 

This  ease  comes  within  the  principle  of  so  many  adjudged  cases, 
that  there  is  nothing  left  to  be  said,  except  that  the  judgment  of  the 
court  below  was  correct  and  is  affirmed. 


J.  C.  Hicks  Sl  Co.  v.  Daniel  Cuam  and  Nathaniel  Hutch- 
inson. 

A  person,  wha  iuffers  himself  to  be  held  out  to  the  world  as  a  partner  in  a 
firm,  will  be  liable  for  all  debts  which  the  firm  contract  upon  the  joint 
credit  of  themseWes  and  him ;  and  t&is  is  especially  true,  when  he  rep- 
lesents  himself  as  a  partner  in  the  firm,  and  that  to  the  very  persons  who 
aaak  to  charge  him,  and  who  gave  credit  to  the  firm  mainly  upon  his  re- 
sponsibility. 

A  person  is  always  estopped  from  denying  the  truth  of  a  fact,  upon  the  fkith 
of  which  he  has  suffered  another  person  to  act,  knowing  at  the  time  that 
the  other's  conduct  was  materially  influenced  by  a  reliance  upon  the  truth 
•f  suoh  fiict.    This  is  almost  the  only  ground  of  an  estoppel  inpait. 

The  omissioB  to  join,  in  an  action,  one  of  two  or  more  joint  contractors  is  no 
groand  of  deience  on  trial;  and  it  would  not  be  good  ground  for  abating 
the  suit,  eyen,  if  the  person  omitted  were  a  silent  partner  with  the  other 
deftndants,  or  if  the  fiict  of  his  liability  were  kept  concealed  from  the  plaln- 
tifis  by  the  other  deftndonts. 
67 
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If  a  witMM,  in  a  depo«tion»  mtrodaoe  hi«  testimony  by  detailing  a  rtatement 
made  by  a  person  not  a  party  to  the  sait,  and  then  say  that  the  party, 
against  whom  the  testimony  is  offered,  "affirmed  all  that  the  other  person 
had  said,"  the  deposition  is  admissible  in  evidence. 

Where,  in  an  action  against  two,  charging  them  as  partners,  evidence  has 
been  given  to  prove  that  cae,  who  denies  his  liability  as  partner,  had  so 
held  himself  out  as  partnei,  as  lo  enable  the  other  defendant  to  pledge  theif 
joint  credit,  if  he  chose,  evidence  is  admissible  to  prove  that  the  latter,  in 
the  absence  of  the  former,  represented  the  former  to  be  his  partner,  to  the 
plaintiffs,  as  tending  to  prove  that  the  plaintiffs  relied  upon  the  joint  credit 
of  the  two,  and  to  rebat  evidence,  previously  introduced  by  the  defend- 
ants, tending  to  prove  that  the  plaintiffs  relied  upon  the  credit  of  one  of 
the  defendants  and  of  a  third  person. 

Hearsay,  or  common  repatation,  or  the  belief  of  the  witness  founded  upon 
sneh  a  basis^  is  not  competent  evidence  to  prove  that  certain  persons  wera 
partners.  ^ 

Indebitatus  Assumpsit  for  goods  sold  and  delivered.  Plea,  the 
general  issue,  and  trial  by  the  }ary« 

The  plaintiffs  claimed  to  recover  for  goods  sold  to  the  defendants 
in  October  and  December,  1841,  and  in  May,  1842.  On  trial,  the 
plaintifib,  to  sirpport  the  issue  on  their  part,  introduced  evidence 
tending  to  prove  that  the  defendants  were  partners  in  trade,  doing 
business  at  Braintree,  under  the  firm  of  Cram  6l  Hutchinson,  and 
that  the  merchandize,  to  recover  the  price  of  which  this  action  was 
brought,  was  purchased  by  the  defendant  Cram  and  by  agents,  duly 
authorized  for  that  purpose  by  the  defendants,  gn  the  joint  credit 
of  the  defendants;  and  also  that  the  defendant  Hutchinson,  before 
any  of  the  said  merchandize  was  delivered,  held  himself  out  and  rep- 
resented himself  to  the  plaintiffs  to  be  the  partner  of  the  defendant 
Cram,  and  that  he  represented  to  the  plaintiffs  that  he  and  Cram  were 
doing  business  in  Braintree  under  the  firm  of  Cram  &  Hutchinson. 

The  defendants  introduced  evidence  tending  to  prove  that  Na- 
thaniel Hutchinson  was  not  a  partner  with  Cram,  and  that  he  was 
in  no  way  interested  in  the  firm  of  Cram  6l  Hutchinson,  but  that 
that  firm  consisted  of  the  said  Cram  and  John  Hutchinson,  3d, 
who  was  the  son  of  Nathaniel  Hutchinson,  and  that  John  Hutchhi- 
Bon  was  publicly  known  and  recognized  as  such  partner  in  Brain- 
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tree  and  its  yicinity,  and  that  in  December,  1841,  when  the  second 
bill  of  goods  was  pnrchasedof  the  plaintiffii,  Cram  informed  the 
person  then  employed  in  the  plaintifls*  store  that  said  John  Hotcb* 
iBson  was  his  partner. 

The  plaintifi  then  introdaeed  testimony  tending  to  prore  that  the 
information,  so  given  by  Crank  to  the  person  employed  in  t)^  plain- 
tiflb'  store,  did  not  reach  the  jrtaintiflb,  nor  their  principal  salesman ; 
and,  to  rebat  any  such  presumption,  they  offered,  among  other  evi- 
dence, the  deposition  of  Henry  A.  Reed,  who  testified,  that,  in  Hay, 
1842,  at  the  time  the,  last  bill  of  goods  was  purchased,  Cram  in* 
formed  the  plaintifi  that  Nathaniel  Hutchinson  was  his  partner. 
To  the  admission  of  this  deposition  the  defendants  objected,  but  the 
conrt  overruled  the  objection  and  admitted  the  deposition. 

The  plaintiffii  also  offered  the  deposition  of  John  Preston,  who 
testified  that  in  September,  1841,  he  was  salesman  fiw  the  firm  of 
Curtis  d&  Merriam  in  Boston,  and  that  he  had  before  sold  goods  for 
that  firm  to  one  Howe  of  Braintree,  who  was  agent  for  one  Loomia, 
of  said  Braintree,  and  that  at  that  time  Howe  came  to  the  store  of 
Curtis  dt  Merriam,  and  told  the  witness  that  Loomis  had  sold  out 
to  the  firm  of  Cram  dt  Hutchinson,  in  Braintree,  and  that  Na- 
thaniel Hutchinson,  one  of  said  firm,  was  then  in  Boston,  and 
that  Cram  dt  Hutchinson  had  assumed  the  debts  of  Loomis,  and 
that  this  firm  was  much  better  than  Loomis,  as  Hutohinson  was  a 
man  of  property ;  and  the  witness  farther  testified  that  the  said 
Nathadiel  Hutchinson  was  introduced  to  him,  "  and  affirmed  ail 
that  Howe  had  previously  stated,  and  authorized  the  firm  of  Curtis 
^  Merriam  to  charge  all  the  goods,  that  Howe,  as  their  agent, 
should  purchase  for  Cram  d&  Hutchinson,  to  Cram  dz>  Hutchinson." ^ 
The  defendants  objected  to  the  admission  of  this  deposition  also ; 
but  the  objection  was  overruled  by  the  conrt,  and  the  deposition  ad- 
mitted. 

The  plaintiffs  then  offered  the  deposition  of  John  M.  Lyman,  who 
testified,  that,  in  1841,  and  for  some  time  previous,  he  lived  in  Brain- 
tree, and  was  a  clerk  in  different  stores  there ;  that  prior  to  October, 
1841,  he  was  informed  by  the  said  Howe  that  Loomis  had  sold  out  his 
fltore  to  Cram  dz>  Hutchinson ;  that  Cram  dz>  Hutchinson  gave  him  an 
order  to  purchase  goods  for  them  of  the  plaintiffs,  in  October,  1841, 
in  Boston ;  that,  while  purchasing  the  goods  of  the  plaintiA,  he  was 
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asked  as  to  the  eirciimstaiices  and  responsibility  of  Cram  &  HatcUo* 
son,  and  told  the  plaintiffs  that  he  considered  the  firm  good  and  respon«* 
sible;  that  in  November,  1841,  he  agreed  with  Howe  to  lei  as 
clerk  in  the  store  of  Cram  6l  Hutchinson  during  the  ensuing  win* 
ter,  and  did  so  act  for  a  few  week^,  and  until  he  was  obliged^  by 
other  business,  to  leave ;  that  he  continued  to  reside  in  the  same 
village  until  the  March  following ;  that  he  never  heard  a  suggastioa 
that  John  Hutchinson,  2d,  was  one  of  the  firm,  until  after  the  fiul* 
ure  of  the  firm,  when  he  heard,  at  Corinth,  where  he  then  resided, 
that  Nathaniel  Hutchinson  was  not  one  of  the  partners,  but  that  the 
firm  consisted  of  Cram  5&  John  Hutchinson;  and  that  he  could  not 
recollect  that  he  was  ever  informed  by  Howe,  Cram,  Nathaniel 
Hutchinson,  or  John  Hutchinson,  who  constituted  the  firm  of  Cram 
&  Hutchinson,  but  that  he  '*  came  to  the  conclusion  from  the  re- 
marks of  townsmen  and  his  knowledge  of  the  circumstanoea  of  Na« 
thaniel  Hutchinson,  and  John  Hutchinson,  2d."  To  the  admissioD 
of  this  deposition  the  defendants  also  objected ;  but  the  objectkMi 
was  overruled  by  the  court,  and  the  deposition  was  admitted. 

The  plaintiffs  also  introduced  evidence  tending  to  prove  that  Na* 
thaniel  Hutchinson,  from  September,  1841,  to  June,  1842,  owned 
and  occupied  a  large  farm  in  Braintree,  and  was  also  the  owner  of 
a  valuable  tavern  stand,  and  that  the  said  Jc^n  Hutchinson  was 
twenty  two  years  old  in  August,  1841,  and  did  not  profioss  to  be 
worth  property  to  any  amount. 

The  defendants  requested  the  court  to  instruct  the  jury,  that,  if 
they  found  that  Nathaniel  Hutchinson  was  not  the  partner  of  Cram, 
but  that  the  partner  was  John  Hutchinson,  the  plaintiA  could  not 
recover ;  and  that,  if  they  should  find  John  Hutchinson  was  the 
partner  with  Cram,  although  they  should  also  find  that  Nathaniel 
Hutchinson  represented  himself  to  the  plainti&  as  such  partner,  the 
plaintiffs  could  not  recover  in  this  action,  as,  in  that  case,  John 
Hutchinson  was  jointly  liable  with  Cram  and  Nathaniel  HutehiiH 
son,  and  should  have  been  joined  as  defendant;  and  that,  as  he 
was  not  joined,  there  was  a  variance  between  the  proof  and  the 
declaration. 

But  the  court  refused  to  instruct  the  jury  as  requested,  but  did 
instruct  them,  that  the  plaintiffs  would  be  entitled  to  recover  of  the 
defendants  for  the  amount  of  such  goods  as  were  delivered  to  the 


MAROH  TERM,  184S.  463 

Hiokfl  et  al.  «.  Cnm  et  al. 

•radU  of  Cram  Sk  Hatchiason  npoa  the  representation  of  Nmthaniel 
Htttchinaon  Chat  he  was  the  partner  of  Cram,  though  the  jury  shoald 
in  fact  find  that  the  said  Nathaniel  was  not  the  partner  of  Cram, 
and  never  bad  any  interest  in  the  concern,  but  thai  the  real  partner 
of  Cram  was  John  Hotchinson. 

The  jury  returned  a  verdict  for  the  plaintiflb.  Exceptions  by  do*' 
Ihndants. 

J.  P.  Kidder,  L.  B.  Peck  and  L.  B.  Vilas  for  defendants. 
.  1.    The  deposition  of  Henry  A.  Reed  ought  not  to  have  been 
admitted.    It  was  admitted  to  affect  the  rights  of  Nathaniel  Hutch* 
insooi  when  it  only  tends  to  show  what  Cram  said  without  the 
knowledge,  or  authority,  of  Hutchinson  ? 

9.  The  deposition  of  John  Preston  is  clearly  inadmissible.  It  is 
almost  wholly  hearsay  testimony.  The  witness  says  that  the  defend- 
ant Hutchinson  affirmed  all  that  Howe  had  previously  stated.  Can 
any  authority  be  found  for  testimony  of  this  character. 

3.  There  is  not  a  word  in  the  whole  deposition  of  John  M.  Ly« 
man,  that  can  be  regarded  as  legal  testimony  in  this  case ;  but  still 
it  might  afifoct  the  case  materially  with  the  jury.  It,  in  effect,  gives 
the  opinion  of  the  witness,  that  Nathaniel  was  the  partner,  but  that 
*'  he  came  to  the  conclusion,"  not  from  any  legitimate  source,  but 
'*  from  the  remarks  of  townsmen  and  his  knowledge  of  the  circum^ 
stances  of  Nathaniel  Hutchinson  and  John  Hutchinson  2d." 

4.  The  defendanto  were  entitled  to  the  charge  requested.  The 
defence  was,  that  the  firm  consisted  of  Cram  d&  John  Hutchinson,  2d, 
and  that  Nathaniel  Hutchinson  never  was  a  partner ;  so  that  it  was 
not  necessary  to  plead  in  abatement  the  nonjoinder  of  John ; — and, 
having  established  thai  fact,  the  defence  was  complete.  But  the  court 

'  charged  the  jury,  that,  if  this  was  so,  yet,  if  Nathaniel  represented 
himself  as  a  partner,  the  plaintiff  must  recover.  If  the  firm  con- 
sisted of  Cram  &  John  Hutchinson,  how  could  Cram  be  adjudged 
Che  partner  of  another  without  his  knowledge,  or  consent?  for  there 
is  no  pretence  that  Cram  knew  or  consented  to  any  such  represen- 
tations of  Nathaniel. ,  The  true  doctrine  is,  in  holding  a  person, 
irho  is  not  in  fact  a  partner,  all  the  known  partners  must  be  sued, 
and  then  those  who  have  held  themselves  out  to  the  world  as  such 
may  be  held  liable  with  them ;  but  it  is  believed  that  no  case  can  be 
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foand^  where  a  pretended  partner  has  been  subBtituted  for  the  real 
one.  \ 

E.  Weston  and  W.  Nutting  for  plaintifis. 

1.  The  plaintifis  contend  that  the  charge  of  the  county  coart 
was  correct  CoUyer  on  Part.  421  et  seq.  Steams  v.  Haven  et  al, 
14  Vt.  540.  The  non-joinder  of  John  Hutchinson  could  not  be 
taken  advantage  of,  even  by  plea  in  abatement,  if  the  plaintiflb  did 
not  know  that  he  was  a  partner,  and  trusted  the  defendants  only. 
Baldney  v.  Ritchie,  2  E.  C.  L.  416.  Stansfield  v.  Levy,  14  E.  C. 
L.  146.    1  Chit.  PL  30-32. 

2.  The  testimony,  relative  to  what  Cram  told  the  plaintiflb  in 
May,  1842,  was  rightly  admitted  to  rebut  any  presumption  of  notice, 
which  might  arise  from  what  was  said  in  the  plaintif&'  store  in  De- 
cember, 1841 ;  and  the  deposition  of  Reed  was  offered  and  admitted 
for  no  other  purpose. 

3.  The  other  depositions  were  proper  testimony  in  the  case. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  only  point  in  dispute  in  this  case,  before  the 
jury,  seems  to  have  been,  whether  the  firm  of  Cram  &>  Hutchinson 
consisted  of  Cram  and  Nathaniel  Hatchinson,  or  of  Cram  and  John 
Hutchinson.  The  suit  being  brought  against  Cram  and  Nathaniel 
Hutchinson,  the  effort  of  the  plaintiffs  wai^,  to  make  proof  of  his  lia- 
bility, both  on  account  of  the  costs,  which  would  be  lost  in  bringing 
a  new  suit,  and  also  from  the  fact  that  Nathaniel  Hutchinson  was 
responsible, — Cram  and  John  Hutchinson  being  understood  to  be 
insolvent. 

1.  We  think  the  court  decided  correctly  in  regard  to  the  effect 
of  Nathaniel  Hutchinson's  representing  himself  to  be  the  partner  of 
Cram, — and  especially  to  the  plaintiffs, — ^that  it  was  sufficient  to 
make  him  liable  as  partner,  if  the  credit  were  given  to  the  defend- 
ants under  the  expectation  that  Nathaniel  Hutchinson  was  one  of 
the  firm,  at  the  time  the  credit  was  given.  This  is  the  kind  of  evi- 
dence usually  resorted  to  by  third  persons,  to  prove  a  partnership, 
and  all  that  ordinarily  can  be  shown  by  them.  It  is  the  representing 
one's  self,  or  suffering  one's  self  to  be  represented,  as  a  partrier,  that 
creates  a  liability  to  third  persons  3  and  this  is  sufficient  to  create  a 
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liability,  notwithstanding  the  troth  should  prore  to  be,  that  the  per* 
son,  so  suffering  himself  to  be  held  out  as  partner,  in  fact  was  not 
so.  This  is  in  order  to  preserve  good  iaith  and  prevent  fraud,  and 
is  almost  the  only  ground  of  an  estoppel  in  pais.  If  one  man  has 
made  a  representation,  which  he  expects  another  may,  or  will,  act 
upon,  and  the  other  does  in  fact  act  upon  it,  he  is  estq[>ped  to  deny 
the  truth  of  the  repres^mtation.  80,  too,  equally,  when  one  remains 
silent  and  suffers  another  to  make  the  representation.  In  a  recent 
English  case, — Sanderson  t.  CoUnum,  43  £.  G.  L.  115, — it  was 
held,  that,  under  the  new  rules  of  pleading  there,  estoppels  in  pais 
may  be  pleaded  specially.  That  is  not  necessary,  and  not  usual  in 
our  practice,  and  could  not  conveniently  be  done  in  most  cases. 

2.  The  second  point,  made  in  the  case,  is,  that,  notwithstanding 
these  representations,  if  John  Hutchinson  was  in  fact  the  partner, 
no  recovery  can  be  had  in  this  suit  But  the  court  do  not  consider 
this  position  well  founded.  Notwithstanding  the  firm  in  fact  con- 
sisted of  Cram  and  John  Hutchinson,  Nathaniel,  by  representing 
himself  to  be  a  partner,  became  liable  for  such  debts  as  they  -con- 
tracted on  their  own  and  his  credit  jointly.  The  suit,  then,  being 
brought  against  two,  only,  of  three  joint  contractors  is  no  ground  of 
defence  on  trial,  and  would  not  be  good  ground  for  abating  the  suit, 
if  the  plaintiffs  were  ignorant  of  the  liability  of  John  Hutchinson,-* 
as  if  he  had  been  a  silent  partner,  or  if  the  fact  of  his  liability  had 
been  kept  from  the  plnintiflb  by  Cram  and  Nathaniel  Hutchinson. 

3.  In  regard  to  the  depositions, — I.  That  of  Preston  is  well 
enough.  It  states  that  Howe  asserted  to  another  firm  in  Boston, 
that  the  firm  of  Cram  &  Hutchinson  consisted  of  Cram  and  Na- 
^niel  Hutchinson,  and  that  they  had  agreed  to  assume  the  debts  . 
of  one  Loomis  to  that  firm.  Nathaniel  Hutchinson  was  afterwards 
introduced,  at  the  store  of  that  firm,  to  this  deponent,  he  being  their 
salesman,  *'  and  affirmed  all  that  Howe  had  previously  stated,''  and 
authorized  that  firm  to  charge  Loomia'  debt  to  them.  This  is  suffi- 
ciently definite.  It  must  mean,  either  that  Nathaniel  Hutchinson 
re-asserted  identically  the  same  things  that  Howe  asserted,  or  that 
he  expressly  assented  to  their  truth. 

2.  The  deposition  of  Reed,  that,  at  the  time  Cram  took  up  the 
last  bill  of  goods,  he  asserted  that  Nathaniel  Hutchinson  was  his 
partner,  might  have  been  competent  evidence,  to  show  that  the 
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plaintiA  ddivered  the  goods  upon  the  credit  of  Cram  and  Nathan- 
iel Hutchinson^  and  to  rebut  the  defendants'  eridence,  that  thej 
were  in  fact  purchased  upon  the  credit  of  Cram  and  John  Hateb- 
inson,-— there  being  already  sufficient  evidence  in  the  case  to  justi- 
fy Cram  in  thus  pledging  the  credit  of  Nathaniel  Hutchinson,  if  be 
chose  to  do*  it 

3.  There  is  more  difficulty  in  regard  to  the  deposition  of  Lysnai. 
This  deposition  was  objected  to  generally,  and  admitted.  This  de- 
cision of  the  court,  upon  the  most  favorable  construction,  must  be 
considered  equivalent  to  saying,  that  the  deposition  contained  sme 
evidence,  competent  to  be  weighed  by  the  jury ;  and  as  no  part  of 
it  seems  to  have  been  excluded  from  the  consideration  of  the  jary, 
the  natural  conclusion  would  be,  that  the  jury  would  consider  it  all 
competent  evidence. 

The  evidence  of  this  witness,  so  far  as  it  affiscts  the  main  point 
in  the  case,  seems  to  have  been  altogether  hearsay,  or  common  rep- 
utation in  the  neighorhood,— -neither  of  which  is  competent  to  proie 
the  fatt  of  a  copartnership.  1.  The  witness  states  minutely  his  in- 
timacy with  the  business  of  the  firm  for  many  months,  without  say- 
ing that  he  knew  which  of  the  Hutchinsons  was  thepartner,-^whieh 
he  could  easily  have  done,  if  such  had  been  the  fact.  3.  That,  being 
inquired  of  by  the  plaintift,  he  told  them  he  considered  the  defend- 
ants perfectly  responsible,'^which  is,  doubtless,  understood  by  all  as 
equivalent  to  an  assertion  that  he  considered  Nathaniel  Hutchinson 
the  partner ; — but  why  so  ?  That  is  left  to  conjecture.  3.  That 
he  never  heard  a  suggestion  that  John  Hutchinson  was  the  part- 
ner,— which  is  equivalent  to  saying  that  every  body  considered  that 
.  Nathaniel  Hutchinson  was  the  partner, — until  the  witness  left  for 
Corinth.  4.  He  was  never  told  by  either  of  the  Hutchinsons,  or 
Cram,  or  Howe,  who  constituted  the  firm,  but  he  founded  his  opin- 
ion upon  *'  the  remarks  of  townsmen  and  his  knowkdge  of  thzdh 
cumstcmces  of  the  Hutchinsons.  This  testimony  was  clearly  incom- 
petent, and  very  well  calculated  to  mislead  the  jury. 

Judgment  reversed^  and  new  trial. 
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Where  the  defendant  contracted  to  deliver  to  the  plaintiffs  thirty  tons  of  starch 
per  year  for  two  yearsi  it  was  held  that  the  contract,  tdough  entire  in  its  terms, 
was  yet  diyisible  in  its  character,  and  that  the  plaintiffs  might,  at  the  expi- 
AtiOA  of  the  first  year,  sastain  an  action  against  the  defendant  for  any 
btsfwhi  on  his  part,  of  that  portion  of  tha  contract  that  was  to  be  performed 
that  year. 

When,  in  an  action  on  contract,  the  testimony  is  all  on  paper,  and  is  before 
the  court,  it  becomes  the  daty  of  the  court  to  instruct  the  jury,  as  a  question 
of  law,  whether  the  testimony,  all  being  true,  proves  the  contract  alleged,-^ 
and,  if  the  contract  is  not  proved,  as  alleged,  to  direct  the  jury  to  return  a 
verdict  ibr  the  defendant. 

In  this  oaso  the  testimony  was,  that  the  defendant,  a  starch  mannfkcturer, 
anthoriaed  the  plaintiffs,  who  were  commission  merchants  in  Lowell,  to 
contract  ibr  him  thirty  tons  of  starch  per  year  for  two  years,  and  that  the 
plaintiffs,  having  ptmotid^  contracted  to  deliver  to  the  **  Boot  Mills,"  a 
corporation  in  Lowell,  sixty  tons  of  starch  in  one  year,  for  thirty  tons  of 
which  they  liad  contracted  with  another  starch  manufacturer,  thereupon 
appropntUid  the  amount  specified  by  the  defendant  for  the  first  year  to  meet 
the  remaining  thirty  tons  to  be  delivered  by  them  to  the  ^*  9oot  Mills," 
and  notified  the  de&ndant  that  they  had  contracted  his  staroh,  as  be  had 
nnthoriaed  them  to  dO|— and  it  was  held  that  this  evidence  did  not  support 
a  declaration,  in  which  the  plaintiffs  set  forth  the  authority  given  them  by 
the  defendant  and  then  alleged,  that,  relying  upon  that  authority,  and  the 
promise  of  the  defendant  to  deliver  the  starch  according  to  its  terms,  they 
had  contracted  with  the  **  Boot  Mills,*'  **  and  with  certain  other  individuals 
and  corporations  in  Lowell,"  for  the  sale  and  delivery  to  them  of  the  qaan- 
ty  of  starch  mentioned  by  the  defendant,  to  be  delivered  at  the  times  and 
on  the  terms  proposed  by  him. 

And  it  was  fitftlier  held,  that  this  evidence  did  not  support  a  oounC  in  the  de- 
olaration,  which  alleged  that  the  defendant  hargamid  and  $old  to  tk*  plaiith 
tijfi  the  amount  of  starch  specified  in  his  proposal  to  them,  upon  the  terms 
and  at  the  price  mentioned  by  him. 

And  it  was  held  that  this  second  coont  was  not  supported  by  evidence  that 
the  plaintiffs,  after  they  had  given  notice  to  the  defendant  that  they  had 
eontraoted  his  starch,  prepared  and  forwarded  by  mail  to  tlie  defendant  a 
memorandum  of  an  agreement,  purporting  to  be  an  agreement  by  the  de- 
ftndant  to  deliverto  t/i«jp2aiitfi/f«  the  quantity  of  starch  specified  by  him, 
upon  the  proposed  terms  as  to  price  and  time  of  delivery,  and  requested 
him  to  sign  and  return  the  same,  and  that  he  wholly  negleoted  to  do  so. 
58 
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*  AssmiFBiT.  The  plaintiffis  alleged,  iu  the  first  count  in  their  de- 
claration, that  the  defendant,  on  the  30th  day  of  June,  1841,  re- 
quested the  plaintiffs  to  contract  for  him  for  the  sale  of  a  large 
quantity  of  starch,  to  be  delivered  by  him  at  Lowell,  Massachusetts, 
to  wit,  thirty  tons  per  year  for  two  years  from  the  first  of  October, 
1841,  to  be  delivered  by  him  in  quantities  of  not  less  than  six  nor 
more  than  eight  tons  per  month,  to  be  paid  for  at  the  rate  of  four 
cents  per  pound,  as  the  same  should  be  delivered;  that  the  defend- 
ant,  in  consideration  that  the  plaintiffs  would  so  contract,  promised 
to  deliver  the  starch  in  the  quantities  and  on  the  terms  above  men- 
tioned ;  that  the  plaintiflb,  relying  upon  this  promise,  did  afterwards, 
to  wit,  July  14,  1841,  contract  with  a  corporation  in  Lowell,  known 
as  the  ''Boot  Mills,"  and  with  certain  other  individuals  and  corpora- 
tions in  Lowell,  for  the  sale  and  delivery  of  sixty  tons  of  starch,  to 
be  delivered  in  the  quantities  and  at  the  times  above  named;  that 
the  said  corporations  and  individuals  agreed  with  the  plaintifi 
to  receive,  and  the  plaintifis  bound  themselves  to  said  corporations 
and  individuals  to  deliver,  said  starch  in  the  quantities  and  on  the 

^  terms  specified, — of  which  the  defendant  had  notice ;  but  that  the 
defendant  had  neyer  delivered  any  portion  of  said  starch,  although 
the  time  for  the  delivery  of  thirty  tons  of  it  had  elapsed.  In  the 
second  count  the  plaintiffis  alleged  that  the  defendant  had  bargained 
and  sold  to  them  sixty  tons  of  starch,  and  had  promised  to  deliver 
the  same  to  the  plaintiffs,  at  Lowell,  in  the  quantities  and  on  the 
terms  specified  in  the  first  count,  but  that  he  had  neglected  and  re- 
fused to  deliver  any  portion  thereof.  Plea,  th^  general  issue,  and 
trial  by  jury. 

On  trial  the  plaintiffs  gave  in  evidence  a  letter  from  the  defend- 
ant to  the  plaintiffs,  dated  May  8, 1841,  which  was  in  these  words; 
*'Oent  I  wish  you  to  write  to  me  and  let  me  know  what  you  can 
'  do  for  me  for  two  years,  or  three  years,  and  I  will  give  you  an  an- 

*  swer,  when  we  send  the  remainder  of  our  starch,"  d^c.  Also,  a 
letter  from  the  plaintiflb  to  the  defendant,  dated  May  14,  1841, 
which  was  in  these  words ;  *'  Sir.  Your  favor  of  the  8th  May 
'  was  duly  received.  *  *  *  In  regard  to  contracting  two  or  three 
'  years,  we  can  say  nothing  different  from  what  we  said  in  our  last 

*  We  can  contract  from  thirty  to  fifty  tons  per  year  for  three  years, 
'  at  four  cents ;  but  you  must  fix  the  amount  it  shall  be  per  year. 
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'  To  contract  wh&i  you  make  woald  not  make  them  sure  of  any.  The 
'  object  of  makin^r  a  contract  beferehand  is,  to  be  sare  of  receiving 

*  a  certain  amount,  for  the  time  agreed  on,  at  a  fixed  price."  Also, 
a  letter  from  the  defendant  to  the  plaintiflb,  dated  June  16,  1841, 
which  was  in  these  words ;  **  As  respects  contracting  starch  for  one 

*  or  two  years,  I  will  say  from  20  to  25  tons  per  year  for  one  or  two 
'  years,  in  case  I  can  send  it  as  fast  as  I  make  it, — which  would  be 

*  from  six  to  eight  tons  per  month, — ^for  four  cents,  if  you  cannot 
'  sell  it  for  any  thing  more  than  that."  Also,  a  letter  from  the 
plaintiffii  to  the  defendant,  dated  June  M,  1841,  in  these  words; 
'*  Sir,  We  have  a  chance  to  contract  for  you  thirty  tons  of  starch 
'  per  year,  for  two  years,  at  four  cents,  commencing  next  October, 

*  and  will  allow  you  to  put  it  in  as  fast  as  you  make  it,  if  not  over 
'  eight  tons  per  month,  nor  less  than  six  tons.    They  want  that 

*  amount,  or  none,  as  they  wish  it  all  of  one  man's  make.    We  can- 

*  not  contract  for  any  more  than  four  cents  at  present,  as  there  is 
'  plenty  of  it  ofibred  at  that  price.  Please  write  by  return  of  mail,  if 
'  you  wish  us  to  make  the  contract  for  you."  Also,  a  letter  from  the 
defendant  to  the  plaintiffs,  dated  J«ne  30,  1841,  in  these  words; 
"  Gent.  I  received  yours  of  the  24th,  stating  you  could  contract  my 

*  starch  for  two  years,  30  tons  per  year,  for  four  cents  ^  that  is  rath- 
'er  low,  but  I  have  concluded  to  let  yon  contract  for  that,  if  yoa 
'  cannot  do  any  better,  and  deliver  it  as  you  proposed,  excepting  the 
'  first  month ;  *  •  •  but,  if  the  weather  will  admit,  I  will  deliver 

*  the  six  tons  in  October  next."  Also,  a  letter  from  the  plaintiib  to 
the  defendant,  dated  Aug.  2,  1841,  enclosing  a  memorandum  of  a 
contract,  according  to  the  terms  specified  in  the  letters  above,  with 
a  request  that  he  would  execute  and  return  the  same.  Also,  a  let* 
ter  from  the  phiintifi  to  the  defendant,  dated  Sept  25,  1841,  in 
these  words ;  "Sir,  Will  you  please  inform  us  how  soon  in  October 

*  we  may  expect  the  first  load  of  starch  to  be  delivered  on  the  con- 

*  tract  made  for  you  for  the  30  tons  of  starch  per  year  for  the  next 

*  two  years,  commencing  in  October  next    Your  reply  by  return  of 

*  mail  will  oblige,"  &c. 

The  plaintiflb  also  introduced  two  depositions  of  Isaac  Pitman,  who 
was  their  clerk  in  1841,  and  who  testified,  in  substance,  as  follows. 
In  February  and  March,  1841,  the  plaintifi,  who  were  commission 
merchants  at  Lowell,  Massachusetts,  were  making  contracts  with 
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the  several  manufacturing  oompaniefl  at  Lowell,  fmr  suppljing  then 
with  starch  the  ensuing  year,  and,  among  others,  with  the  *'  Boot 
Mills,"  to  furnish  them  with  60  tons  of  starch,  of  which  one  Mel? in 
had  contracted  to  furnish  to  the  plaintiffs  30  tons.  Upon  the  receipt 
of  the  defendant's  letter  of  June  30,  1841,  the  plaintifls  appropria- 
ted the  starch  to  be  made  bj  the  defendant  to  the  contract  with  the 
"  Boot  Mills,"  and  relied  upon  it  for  that  purpose.  The  plaintiflu 
had  contracted  to  receive  of  Hall  &  Palmer  30  tons  of  statcb;  and 
when  the  contract  was  made  by  them  with  the  "  Boot  Mills"  they 
at  first  assigned  this  lot,  to  be  delivered  to  the  *'  Boot  Milk  "  in  part 
performance  of  the  contract.  But,  upon  the  receipt  of  the  defend- 
ant's letter  of  June  30,  a  change  was  made  in  this  arrangement  lor 
his  accommodation,, the  ''  Boot  Mills"  being  wiJling  to  receive  six 
or  eight  tons  per  month, — ^the  supply  expected  from  him.  By  the 
practice  of  the  plaintiffs,  in  their  business,  these  applications  were 
not  final.  They  arranged  their  supplies  to  meet  the  demand  in  the 
whde ;  and  the  supply,  for  two  years,  expected  from  the  defendant, 
was  required,  to  meet  the  contracts  for  delivery  which  they  had  as- 
sumed during  that  period  of  two  years.  The  arrangement  Was  al- 
ways made  by  them  by  such  application  of  one  or  more  supplies  to 
meet  one  or  more  demands,  according  to  amount  and  quality,  for 
convenienpe, — ^the  aggregate  of  the  supply  being  kept  equal  to  the 
aggregate  of  the  demand,  as  nearly  as  possible.  The  particular  a{K 
plication  of  the  supply  expected  fi^m  the  defendant  waa  for  one 
year  only,  because  that  was  the  extent  of  the  contract  with  the 
"  Boot  Mills  ";  but  the  plaintiffs'  arrangement  of  contracts  to  deliver 
starch  was  adapted  to  the  supply  expected  from  the  defendant  for 
two  years.  Soon  after  the  receipt  by  the  plaintiffs  of  the  defend- 
ant's letter  of  June  30,  another  starch  manufacturer  apf^ied  to  the 
plaintiffs  to  dispose  of  fifty  tons  of  starch  for  him, — which  they  d^ 
dined  doing,  relying  upon  the  instructions  contained  in  that  letter. 
No  starch  was  sent  by  the  defendant  to  the  plaintiA  after  the  re- 
ceipt by  them  of  that  letter,  and,  in  consequence  of  this,  the  plain- 
tiffs were  obliged  to  purchase  starch  to  complete  their  contract  with 
the  "  Boot  Mills,"  and  did  purchase  to  the  amount  of  thirty  tons, 
and  paid  therefor  the  then  cash  price  in  the  market,  which  varied 
from  four  cents  and  three  fourths  to  five  cents  per  pound.  This 
expess,  paid  by  the  plaintifia  above  the  price  at  which  the  defendant 
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was  to  delher  bb  ttvcb,  together  with  their  commission  of  two  and  a 
lialf  per  cent  for  making  the  sale,  amounting  in  the  whole  to  9530»* 
fi3|  the  plaintiffii  claimed  as  damages  from  the  defendant,  and  an 
•CGonnt  thereof  waa  rendered  to  him  from  time  to  time,  as  the  pur- 
ebases  were  made. 

Upon  this  testimony  the  court  instructed  the  jury  that  the  plain- 
tiffii were  not  entitled  to  recover,  and  a  verdict  was  accordingly  r^ 
turned  in  favor  of  the  defendant    Exceptions  by  plaintifl^ 

£.  JB.  Peek  for  plaintiffi. 

1.  The  correspondence  between  the  parties  sufficiently  shows 
the  plaintiA'  authority  to  contract  the  starch  in  the  manner  stated  in 
the  declaration.  The  depositions,  it  is  true,  do  not,  in  terms,  state 
that  the  defendant's  starch  was  specifically  contracted,  or  that  the 
second  year's  lot  was  to  be  delivered  monthly ;  but  it  is  evident 
that  the  defendant,  under  the  contracts  made,  would  have  had  the 
right  to  deliver  his  starch  in  the  quantities  stated  in  the  declaration. 
It  cannot  be  said  that  there  is  a  material  variance. 

2.  May  not  this  be  regarded  as  a  contract  of  sale  by  the  defend- 
ant to  the  plaintifib,  and  the  latter  he  permitted  to  recover  under  the 
second  count?  Such  it  is  in  effect  The  plaintiffs  could  not  con- 
tract for  the  sale  of  the  starch  on  the  defendant's  responsibility. 
They  were  obliged  to  and  did  bind  themselves  personally  for  the 
delivery. 

3.  On  the  merits  of  the  case  there  would  not  seem  to  be  much 
doubt  of  the  plaintiflb'  right  to  recover.  The  defendant's  letters 
authorized  them  to  sell  his  starch,  and  they  did  so,  and  he  was  duly 
apprised  of  this  fact  This  court,  at  its  last  term  in  this  county, 
held  that  the  letters  of  August  and  September  were  evidence,  tend-, 
ing  to  show  that  the  defendant  was  duly  notified  of  the  sale.  This 
was,  in  effect,  saying  that  the  agreement  between  the  parties  was  so 
far  consummated,  that  the  plaintiffs  had  the  right  to  contract  the 
•ftttch  and  bind  the  defendant  for  its  delivery. 

£•  B.  Vilas  and  Kinsman  Sp  Freneh  for  defendant 
1.    The  construction  of  the  depositions  and  correspondence  be- 
tween the  parties  was  a  question  of  law ;  and  it  was  within  the  prov- 
inco  of  the  court  to  put  a  legal  construction  upon  it 
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the  several  manufacturing  companies  at  Lowell,  for  supplying  tben 
with  starch  the  ensuing  year,  and,  among  others,  with  the  "  Boot 
Mills,"  to  furnish  them  with  60  tons  of  starch,  of  which  <me  Melvia 
had  contracted  to  furnish  to  the  plaintifis  30  tons.  Upon  the  receipt 
of  the  defendant's  letter  of  June  30,  1841,  the  plaintifls  appropria- 
ted the  starch  to  be  made  by  the  defendant  to  the  contract  with  the 
"  Boot  Mills,"  and  relied  upon  it  for  that  purpose.  The  plaintifis 
had  contracted  to  receive  of  Hall  &  Palmer  30  tons  of  stafcb;  and 
when  the  contract  was  made  by  them  with  the  "  Boot  Mills''  they 
at  first  assigned  this  lot,  to  be  delivered  to  the  "  Boot  Mills  "  in  part 
performance  of  the  contract  But,  upon  the  receipt  of  the  defend- 
ant's letter  of  June  30,  a  change  was  made  in  this  arrangement  fiv 
his  accommodation,^ the  ''Boot  Mills"  being  willing  to  receive  six 
or  eight  tons  per  month,-*the  supply  expected  from  him.  By  the 
practice  of  the  plaintiffs,  in  their  business,  these  applications  were 
not  final.  They  arranged  their  supplies  to  meet  the  demand  in  the 
whde ;  and  the  supply,  for  two  years,  expected  from  the  defendant, 
was  required,  to  meet  the  contracts  for  delivery  whidi  they  had  as- 
sumed during  that  period  of  two  years.  The  arrangement  Was  al- 
ways made  by  them  by  such  application  of  one  or  more  supplies  to 
meet  one  or  more  demands,  according  to  amount  and  quality,  for 
convenienpe, — ^the  aggregate  of  the  supply  being  kept  equal  to  the 
aggregate  of  the  demand,  as  nearly  as  possible.  The  particular  ap- 
plication of  the  supply  expected  fi^m  the  defendant  waa  for  one 
year  only,  because  that  was  the  extent  of  the  contract  with  the 
**  Boot  Mills  ";  but  the  plaintiffs'  arrangement  of  contracts  to  deliver 
starch  was  adapted  to  the  supply  expected  from  the  defendant  for 
two  years.  Soon  after  the  receipt  by  the  plaintiflb  of  the  defend- 
ant's letter  of  June  30,  another  starch  manufacturer  apf^ied  to  the 
plaintiffs  to  dispose  of  fifty  tons  of  starch  fbr  him, — which  they  de- 
clined doing,  relying  upon  the  instructions  contained  in  that  letter. 
No  starch  was  sent  by  the  defendant  to  the  plaintiA  after  the  re- 
ceipt by  them  of  that  letter,  and,  in  consequence  of  this,  the  plaiii- 
tiffs  were  obliged  to  purchase  starch  to  complete  their  contract  with 
the  "  Boot  Mills,"  and  did  purchase  to  the  amount  of  thirty  tons, 
and  paid  therefor  the  then  cash  price  in  the  market,  which  varied 
from  four  cents  and  three  fourths  to  five  cents  per  pound.  This 
e^Qcsfl,  paid  by  the  plaintifis  above  the  price  at  which  the  defendant 
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was  to  delj?er  bk  starchy  together  with  their  commission  of  two  and  a 
Jialf  per  cent  for  making  the  sale,  amounting  in  the  whole  to  9530»- 
53,  the  plaintiffs  claimed  as  damages  from  the  defendant^  and  an 
•CGonnt  thereof  was  rendered  to  him  from  time  to  time,  as  the  pur- 
chases were  made. 

Upon  this  testimony  the  court  instructed  the  jury  that  the  plain- 
tiSi  were  not  entitled  to  recover,  and  a  verdict  was  accordingly  r^ 
turned  in  favor  of  the  defendant    Exceptions  by  plaintifis. 

L.  JB.  Fuk  for  plabtiffi. 

1.  The  correspondence  between  the  parties  sufficiently  shows 
the  plaintiA'  authority  to  contract  the  starch  in  the  manner  stated  in 
the  declaration.  The  depositions,  it  is  true,  do  not,  in  terms,  state 
that  the  defendant's  starch  was  specifically  contracted,  or  that  the 
second  year's  lot  was  to  be  delivered  monthly ;  but  it  is  evident 
that  the  defendant,  under  the  contracts  made,  would  have  had  the 
right  to  deliver  his  starch  m  the  quantities  stated  in  the  declaration. 
It  cannot  be  said  that  there  is  a  nuUerial  variance. 

2.  May  not  this  be  regarded  as  a  contract  of  sale  by  the  defend- 
ant to  the  plaintiffs,  and  the  latter  be  permitted  to  recover  under  the 
second  count  t  Such  it  is  in  effect  The  plaintiffii  could  not  con- 
tract for  the  sale  of  the  starch  on  the  defendant's  responsibility. 
They  were  obliged  to  and  did  bind  themselves  personally  for  the 
delivery. 

3.  On  the  merits  of  the  case  there  would  not  seem  to  be  much 
doubt  of  the  plaintiflb'  right  to  recover.  The  defendant's  letters 
authorized  them  to  sell  his  starch,  and  they  did  so,  and  he  was  duly 
apprised  of  this  fact  This  court,  at  its  last  term  in  this  county, 
held  that  the  letters  of  August  and  September  were  evidence,  tend-, 
ing  to  show  that  the  defendant  was  duly  notified  of  the  sale.  This 
was,  in  effect,  saying  that  the  agreement  between  the  parties  was  so 
far  consummated,  that  the  plaintiffs  had  the  right  to  contract  the 
•larch  and  bind  the  defendant  for  its  delivery. 

JU  B.  Vilas  and  Kinsman  4*  Drench  for  defendant 
1.    The  construction  of  the  depositions  and  correspondence  be- 
tween the  parties  was  a  question  of  law ;  and  it  was  within  the  prov- 
inco  of  the  court  to  put  a  legal  coDstruction  upon  it 
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3.  The  testimony  does  not  show  that  the  plaintiffii  made  any  eon- 
tract  whatever  for  the  defendant  Theob.'  Pr.  &  Ag.  18.  In  order 
to  make  the  defendant  liable  in  this  case,  and  entitle  the  plaintiffs 
to  recover  damages,  they  roust  show  that  they  made  a  definite  con- 
tract for  the  defendant  for  the  sale  of  his  starch,  and  to  whom  they 
sold  it,  and  that  it  was  such  a  contract  as  the  defendant  authorized 
them  to  make,  so  that  the  defendant  might  know  whom  he  had  to 
deal  with,  and  to  whom  he  could  look  for  damages,  if  there  was  a 
failure  on  the  part  of  the  purchaser.  Theob.  Pr.  &  Ag.  241,  358, 
and  cases  there  cited. 

3.  There  was  a  material  variance  between  the  proof  and  the 
plaintiflfo'  declaration.  The  declaration  states  that  the  plaintiflb 
made  a  contract  with  the  Boot  Mills  and  other  corporations  and  in- 
dividuals in  Lowell.  The  proof  does  not  show  that  they  ever  made 
any  contract  with  any  one ;  and  they  do  not  pretend  that  they  made 
any  for  more  than  one  year.     Vail  v.  Strong ^  10  Vt.  467. 

4.  There  cannot  be  any  pretence,  from  all  the  testimony  in  the 
case,  that  there  was  any  sale  for  the  defendant's  starch  consumma- 
ted. The  most,  that  can  be  made  out  of  the  testimony,  is,  a  prop- 
osition on  thepart  of  the  plaintifis  to  purchase  for  themselves  the  de- 
fendant's starch.  Now  it  is  a  fundamental  rule,  applicable  to  both 
sales  and  purchases,  that  an  agent,  employed  to  sell,  cannot  make 
himself  the  purchaser,  nor,  if  employed  to  purchase,  can  he  be  the 
seller.  Theob.  Pr.  &  Ag.  219,  357,  362.  Wright  v.  Dmnah,  2 
Campb.  203.   2  Chitty  Rep.  205.     1  Swift  332. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  defendant,  in  argument,  has  started  a  prelimi- 
•  nary  question,  that,  as  this  was  an  entire  contract,  the  plaintiflb 
could  not  sustain  this  action,  until  the  time  for  fulfilling  the  contract 
had  expired.  That  principle  of  law  is  correct,  when  correctly  ap- 
plied. This  was  an  entire  contract,  but  was  divisible  into  parts, 
and  was  like  a  contract  for  the  payment  of  money  by  instalments ; 
and  so  the  right  of  action  accrues,  whenever  there  is  an  instalment 
due,  and  admits  of  successive  actions  for  each  breachy  or  failure,  to 
perform  the  contract 

The  question  in  the  case,  before  the  court,  is,  whether  the  testi- 
mony sustained  either  count  in  the  declaration;  and  not  whether  it 
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tmded  to  sustain  it.  The  testimony  was  all  on  paper,  and  was  be- 
fore the  court,  and,  as  a  question  of  law,  it  became  the  duty  of  the 
court  to  instruct  the  jury  whether  the  testimotiy,  all  being  true, 
proved  the  contract  alleged.  When  ai^  objection  is  taken  to  the 
admission  of  testimony,  then  the  question  o(  tendency  is  involved. 

In  relation  to  the  first  count,  we  find  no  difficulty  in  making  qut 
the  authority  from  the  defendant  to  the  plaintiffs  to  contract  his 
starch,  as  therein  set  forth ;  but  the  difficulty  is,  in  finding  the  evi- 
dence that  they  did  so  contract  it.  If  it  is  to  be  found,  it  is  in  the 
deposition  of  Isaac  Pitman.  By  this  it  appears  that  the  plaintiffii 
were  already  under  c<xitract  with  the  "  Boot  Mills "  to  deliver  to 
them  sixty  tons  of  starch  per  year, — ^thirty  tons  of  which  the  plain- 
tifEs  had  contracted  for  with  one  Melvin, — and  that  upon  the  re- 
ceipt of  the  defendant's  letter  of  June  30,  authorizing  the  plaintiffs 
to  contract  his  starch,  the  plaintifls  cq^prapriated  the  starch  to  be 
made  by  the  defendant  to  the  contract  with  the  **  Boot  Mills." 
This  falls  short  of  proving  the  allegation  in  the  writ  The  only 
contract  the  plaintiffs  made  with  the  **  Boot  Mills  "  was  made  be- 
fore the  30th  of  June,  and  before  the  defendant  had  authorized 
them  to  contract  his  starch ;  and  at  the  time  the  plaintiffs  con- 
tracted with  the  "  Boot  Mills,"  they  not  only  had  no  authority  to 
contract  the  defendant's  starch,  but  they  did  not  do  so  in  tact. 

In  relation  to  the  second  count,  a  part  of  the  same  remarks  will 
apply.  This  counts  upon  a  contract  of  sale  firom  the  defendant  to 
the  plaintiffs.  The  proposition  from  the  plaintifis  to  the  defendant 
and  the  authority  back,  in  the  letter  of  June  30,  were  to  contract  for 
the  sale  of  it  to  others ;  it  was  not,  therefore,  a  contract  to  sell  to 
the  plaintiflb.  The  piaintifi  rely  upon  the  memorandum  of  sale^ 
sent  to  the  defendant  for  him  to  sign  and  return.  The  letter  con- 
taining this  memorandum  and  a  subsequent  letter,  of  Sept.  25,  from 
the  plaintifls  to  the  defendant,  were  held  by  this  court,  a  year  since 
as  being  notice  to  the  defendant  that  the  plaintifis  had  contracted 
his  starch.  Their  having  authority  to  contract,  and  giving  notice 
back  that  they  had  contracted,  does  not  relieve  the  difficulty. 
While  claiming  damages  for  a  violation  of  the  contract  on  the  part 
of  the  defendant,  the  plaintifis  must  prove  that  they  contracted  the 
starch,  as  they  were  authorized  to  do,  and  as  they  gave  notice  that 
they  had  done.    This  they  have  failed  to  da 
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The  memorandum  contained  the  terms  of  a  contract  between  the 
plaintiffs  and  the  defendant ;  and  it  is  urged  that  the  defendant's 
neglect  to  answer  or  return  the  memorandum  is  to  be  taken  as  evi- 
dence that  he  assented  to  the  terms  of  it.  The  converse  of  this  I 
should  hold,  as  being  the  i^ost  tenable.  When  the  plaintiflSi  sent 
this  memorandum  to  the  defendant,  they  requested  htm  to  sign  and 
return  it ;  therefore  his  neglect  to  return  it  would  be  notice  to  the 
plaintiffs  that  he  did  not  ratify  it. 

The  plaintiffs,  upon  their  proof,  are  not  entitled  to  recover  upon 
the  first  count,  because  they  did  not  contract  the  defendant's  starch 
with  the  *'  Boot  Mills"  corporation,  although  they  were  authorized 
to  do  so,  and  notified  the  defendant  that  they  had  done  so ;  and,  qd- 
der  the  second  count,  the  plaintiflSi  fail  to  prove  that  any  negotia- 
tion was  commenced  for  the  sale  of  the  starch  to  the  plaintiffi. 

The  judgment  is  affirmed. 


Samuel  Lincolii  v.  Amasa  BLANGBAin>« 

If  one  promjee  to  indemnif/  another  for  all  lois,  damage  and  expense  whiefc 
he  shall  incur  in  gi?ing  up  to  the  promissor  a  hone  which  he  has  in  his  poe- 
session,  and  l^ringing  a  suit  against  the  person  of  whom  he  purchased  ity 
for  fraudulently  selling  to  him  a  horse  belonging  to  another,  on  condition 
that  he  ftil  in  such  suit,  and  such  action  is  commenced,  and  the  plaintiff 
fails  to  recover,  the  record  of  the  judgment  in  that  action  is  competent  evi- 
dence in  an  action  against  the  promissor,  foonded  npon  the  premiee,  sol- 
withstanding  no  notice  of  the  commencement  or  pendencj  of  such  prior 
action  was  given  to  the  defendant.  It  is  evidence  against  the  defendantf 
to  show  the  bringing  and  the  failure  of  the  action. 

In  enaction  on  such  contract  the  plaintiff  would  be  entitled  to  recover, 
provided  he  proved  that  he  commenced  such  prior  action,  and  failed  to 
recover  in  it ',  but  the  amount  of  damages,  which  he  is  entitled  to  recover, 
muBt  depend  upon  the  tUU  to  the  horse ,  and  as  to  that  qaestion,  Ar  Bju»- 
FixLD,  J.,  the  judgment  in  the  former  action  would  seem  to  be  inter  oiiic, 
and  not  conclusive. 

In  such  case  the  consideration  is  sufficient  to  stfpport  the  eotrtfact^  W  Mug 
both  a  loss  to  to  the  promissee  and  a  benefit  to  the  promissor. 
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In  a  declantloii  upon  aneh  eootractt  tha  allagatioii,  that  tba  plaintiff  brought 
a  suit  against  the  person  fi-om  whom  ha  purchased  the  horse,  is  sufficient  af- 
ter Terdict.    It  will  be  presumed  that  it  was  such  a  suit  as  was  stipulated. 

The  difference  between  a  title  deftctiTely  atated  and  a  deftctire  title  Ulot- 
trated. 

Tbi8  was  an  action  of  aasunipsit,  in  which  the  plaintiff's  declara- 
tion was  in  these  words,*'—'*  For  that  the  plaintiff,  at  said  Chelsea, 

*  on  the  first  day  of  Jone,  was  possessed  of  a  certain  black  gelding 

*  colt,  two  years  old,  which  he  had  previously  bought  of  one  Wal- 

*  ter  M.  Wilson  of  Brookfield,  in  said  Orange  county,  which  said 

*  cdtthe  defendant  then  and  there  pretended  falsely  and  fraudulent- 

*  to  claim  as  his  own;  and,  to  induce  the  plaintiff  to  delirer  up  to 
'  him,  the  said  defendant,  the  said  colt|  he  then  and  there  undertook 
'  and  promised  the  plaintiff,  that,  if  he  would  deliver  to  him  said 
'  colt,  and  would  bfing  an  action  against  the  said  Wilson,  claiming 

*  damage  for  fraudulently  selling  property  not  his  own,  and  in  said 
'  action  should  fail  to  recover  damage  of  the  said  Wilson,  as  afor»> 

*  said,  that  he,  the  defendant,  would  thereafterwards,  on  demand, 
'  indemnify  and  make  the  plaintiff  good  for  his  damage,  loss  and  ex- 

*  pense  in  so  doing*    And  the  plaintiff  avers,  that,  relying  upon  his 

*  said  promise  and  undertaking,  he  did  then  and  there  deliver  to  the 

*  defendant  said  colt ;  and  the  plaintiff  farther  says  that  he  did  ai^ 

*  terwards  sue  out  a  writ  against  the  said  Wilson,  signed  by  and 

*  returnable  to  Arad  Burnham,  Esq.,  a  justice  of  the  peace  for  the 
« county  of  Orange,  on  the  19th  day  of  July,  1842,  9  o'clock  A.  M., 

*  at  the  house  of  Philip  Davis  in  said  Brookfield,  and,  said  writ  hav- 
'  ing  been  duly  served  upon  the  said  Wilson,  and  duly  returned  to 

*  said  juAice,  such  proceedings  were  thereupon  had,  on  said  I9th 
'  day  of  July,  1842,  that  it  was  then  and  there  adjudged  by  said 

*  justice  that  the  said  Wilson  was  not  guilty,  and  that  he  recover  of 

*  the  plaintiff  his  cost ;" — and  the  declaration  contained  |dso  alle- 
gations  as  to  the  value  of  the  colt,  the  amount  of  costs  and  expense 
sustained  by  the  plaintiff,  and  an  averment  that  the  defendant  had 
refused  to  pay  the  same  to  the  plaintiff,  though  requested.  The  de- 
fendant pleaded  the  general  issue,  and  trial  was  had  by  the  jury. 

On  trial,  the  plaintiff,  among  other  evidence  tending  to  support 
bis  declaration,  gave  in  evidence  the  record  and  proceedings  of  the 
suit  in  his  fiivor  against  Wilson.    The  defendant  insisted  that  he 
69  * 
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shoald  not  be  afibcted  by  the  record,  inaamach  aa  it  waa  not  proved 
that  the  plaiotiff  had  given  the  defendant  notice  of  the  pendency  of 
that  suit  and  an  opportunity  to  furnish  evidence  to  sustain  the  ao 
tion,  and  requested  the  court  so  to  instruct  the  jury.  But  the 
court  instructed  the  jury  that  such  notice  was  not  required, 
and  that,  if  the  plaintiff  commenced  and  prosecuted  his  action 
against  Wilson  to  final  judgment,  in  good  faith,  and  with  the 
care  and  diligence  which  men  of  common  diligence  use  in  the 
prosecution  of  their  suits,  it  was  all  that  was  required  of  the  plaintiff 
in  that  reject. 

The  defendant  also  insisted,  thai  the  d^laration  disclosed  no 
sufficient  consideration  for  the  promise  alleged ;  but  the  court  over- 
ruled the  objection. 

After  verdict  for  the  plaintiff  the  defendant  filed  a  motion  in  ar- 
rest of  judgment,  for  the  insufficiency  of  the  declaration ;  which 
motion  the  court  also  overruled.  To  all  which  decisions  of  the 
court  the  defendant  excepted. 

R*  Dinsmare  and  L,  B,  Vilas  for  defendant. 

1.  The  plaintiff  was  bound  to  give  notice  to  the  defendant  of  the 
pendency  of  the  suit  against  Wilson.    It  is  to  be  presumed,  that  the  - 
defendant  could  have  furnished  testimony,  sufficient  to  have  ena- 
bled the  plaintiff  to  have  recovered  in  that  action. 

2.  The  consideration  of  the  defendant's  promise  is  the  delivery 
of  the  colt  by  the  plaintiff  to  the  defendant,  the  bringing  an  action 
against  Wilson,  claiming  damage  for  fraudulently  selling  property 
not  his  own,  and  failing  to  recover  damage  therein.  The  promise 
is  to  indemnify  and  make  the  plaintiff  good  for  his  damage,  loss  and 
expense  in  so  doing.  The  defendant  does  not  promise  to  pay  the 
plaintiff  for  the  colt,  nor  to  deliver  the  colt  after  the  termination  of 
the  suit  against  Wilson.  In  order  to  recover  the  value  of  the  colt, 
the  plaintiff  should  have  brought  hi?  action  of  trover,  and  have  proved 
on  the  trial  his  right  of  property,  and  the  conversion  by  the  defendant 

3.  For  aught  that  appears  in  the  plaintiff's  declaration  the 
entire  contract  betw.een  these  parties  was  merely  an  attempt  to  de- 
fraud Wilson,  and  was  therefore  void.  1  Swift's  Dig.  214.  Fttk' 
erston  r.  Hutchinson,  Cro.  Eliz.  200.  1  Sid.  38.  Oliver's  Law 
SuQu  27. 
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4,  The  plaintiff  does  not  state  in  his  declaration  that  he  ever 
brought  an  action  agairist  Wilson,  **  claiming  damage  for  firaudu^ 
laUfy  selling  property  not  his  oim/'  bot  that  he  sued  oat  a  writ 
against  the  said  Wilson,  &c.,  and  that  snch  proceedings  were  there- 
upon had  that  it  was  adjudged  bj  the  said  justice  "  that  the  said 
Wilson  was  not  guilty."  When  it  is  necessary,  on  the  part  of  the 
plaintiff,  to  aver  performance,  an  exact  performance  must  be  stated. 
1  Chit  PL  316.  Where  the  declaration  omits  any  independent  al- 
legation, material  to  the  cause  of  action,  it  cannot  be  aided  by  ver- 
dict Evidence  to  prove  such  facts,  not  alleged,  would  be  inadmis- 
sible. Nothing  is  presumed  to  have  been  shown,  but,  what  is  ex- 
pressly stated  in  the  declaration,  or  necessarily  implied  from  those 
facta  which  are  stated.  1  Swift's  Dig.  777.  1  Aik.  R.  887.  1 
Term  R.  145.    7  Term  R.  521. 

D.  F.  Wej^nuntih  and  L.  B.  Peck  for  plaintiff. 

1.  So  far  as  the  correctness  of  the  charge  in  this  case  is  con- 
cerned, it  is  perfectly  immaterial  whether,  or  not,  a  judgment,  ren- 
dered between  the  plaintiff  and  Wilson,  without  any  agreement  of  the 
defendant,  or  notice  to  him  prior  to  the  trial,  would  be  conclusive 
as  to  the  ownership  of  the  colt,  as  between  the  plaintiff  and  defend-, 
ant ;  for  the  plaintifi^  as  appears  by  the  case,  was,  in  effect,  em- 
ployed by  the  defendant,  to  try  the  question  of  ownership  with  Wil- 
son ;  and  the  defendant  had  agreed  unconditionally  Xo  be  bound  by 
the  result  of  that  trial. 

2.  By  the  terms  of  the  agreement  set  forth  in  the  declaration, 
and  the  subsequent  acts  of  the  parties,  it  will  be  seen,  that  there 
was  an  implied  contract  on  the  part  of  tlie  plaintiff  to  relinquish  all 
claim  on  the  colt,  or  upon  the  defendant  for  it,  or  else  to  sue  Wil- 
son according  to  the  offer  of  the  defendant.  Phelps  v,  Stewart 
etdl.,  12  Vt  263.  The  delivery  of  the  colt,  then,  with  this  im- 
plied contract,  which  was  reciprocal,  constitutes  an  ample  consid- 
eration for  tbe  promise.  Phelps  v.  Stewart  et  al.,  12  Vt  262. 
The  delivery  of  the  colt,  alone,  would  have  been  a  good  considera- 
tion ;  for  the  bare  possession  of  the  property  was  a  benefit ;  and 
more  especially  as  the  title  was  disputable,  and  he  who  had  him  in 
possession  would  be  able,  in  case  of  a  suit,  to  throw  the  burthen  of 
proof  upon  the  other  party.    The  delivery  of  tlie  colt,  then,  would 
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be  an  injary  to  the  plaintiff  and  a  benefitio  the  defendant, — ^which 
is  all  that  is  necessary  to  constitute  a  good  consideration.  2  Bt. 
Com.  445  and  notes.  1  Com.  ou  Cont  12, 14,  and  cases  there  ci- 
ted.   Blake  T.  Peck,  11  Vt.  484. 

3.  This  consideration  is  sufficiently  set  forth  in  the  declaration. 
,  The  expression  '^  that  if  he  (the  plaintiff)  would  deliver  **  &c.,  is 
equivalent  to  the  words  "  in  consideration  that  he  would  deliver  ** 
&c.,  and,  with  the  subsequent  averments,  that  the  plaintiff  "did  de- 
liver "  and  ^'did  sue"  dl^c,  discloses  a  consideraticHi  with  sufficient 
legal  certainty  to  be  good,  even  on  special  demurrer. 

The  opinion  of  the  court  was  delivered  by 

RjBDFiELD,  J.    Only  two  questions  properly  arise,  in  the  present 
case,  upon  the  bill  of  exceptions. 

1.  Was  the  record  of  the  judgment,  in  the  sui^  in  favor  of  the  , 
plaintiff  against  Wilson,  properly  admitted  in  this  action.  The 
question  is  not,  what  shall  be  the  effect  of  this  record? — ^is  it  con- 
clusive of  the  question  of  title  of  the  horse  ? — ^but,  is  it  admissible 
fer  any  purpose  ?  We  think  it  is.  The  defendant's  undertaking 
with  the  plaintiff  was  not,  that,  if  it  should  appear  that  Wilson 
oWned  the  horse,  he  would  make  good  the  plaintiff's  loss ; — but,  if 
the  plaintiff  would  bring  the  suit,  and  should  fail  to  recover  against 
'  Wilson  in  such  action,  he  woula  **  make  the  plaintiff  good  for  his 
damage,  loss  and  cost."  Thb  promise  was  made  upon  the  consid- 
eration, that  the  plaintiff  would  give  up  to  the  defendant  the  horse 
he  bought  of  Wilson,  and  bring  a  suit  against  Wilson  for  fraudu- 
lently selling  property  not  his  own.  If  the  plaintiff  would  make  out 
his  action,  he  must  show  that  he  brought  the  suit,  and  that  he  failed 
in  it  This  is  all  that  he  stipulated  to  do  on  his  part  It  is  all  that 
the  defendant  required  him  to  do,  in  order  to  give  him  ja  claim  for 
indemnity.  To  say  that  the  plaintiff  was  bound  to  giv«l  the'  defend* 
ant  notice  of  the  time  of  trial  is  going  aside  and  beyond  the  contract 
It  is,  doubtless,  implied,  in  the  terms  of  the  contract,  that  the  suit 
shall  be  brought  in  a  reasonable  time,  and  prosecuted  with  common 
diligence,  and  that  it  shall  fail  without  the  fault  of  the  plaintiff.  But 
it  no  where  appears  that  any  expectation  existed,  on  the  part  of  the 
defendant,^  that  he  should  have  notice  of  the  time  and  place  of  trial. 
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If  he  kneir  of  any  ttttimooj,  it  was  bis  bosioess  to  infonn  the  piam*^ 
tiff  cf  it,  and  if  be  could  render  any  other  important  aid,  to  offer  it* 

And  even  without  this,  it  is  by  no  means  certain  that  the  defend- 
ant  is  barred  by  the  judgment,  in  regard  to  the  title  of  the  horse. 
But  the  contract  is  not  made  to  hinge  upon  that,  but  upon  the  suc« 
cess,  01  fiulore,  of  the  suit  The  title  of  the  horse  is  no  otherwise 
'  important,  except  as  it  affected  the  event  of  the  suit  against  Wilson, 
or  as  it  affiicts  the  damages  in  this  case.  The  suit  against  Wilson 
might  fail,  notwithstanding  he  was  in  fact  liable ;  but  if  it  faikd^ 
the  defendant  promised  to  make  good ''  all  damage,  loss  and  ex* 
pense."  The  damage,  loss  and  expense  would  all  be  incurred,  ex- 
cept the  h$$  of  the  horse,  the  same,  whether  Wilson  had  good  right 
to  sell  it,  or  not;  and,  by  the  express  terms  of  the  contract,  no  suit 
could  be  maintained,  until  the  suit  was  brought  against  Wilson  and 
had  failed.  The  record  was,  then,  the  best,  and,  of  course,  the  on- 
ly evidence  of  the  "  bringing  "  and  the  "  failure  "  of  the  suit  No 
question  seems  to  have  been  made,  in  the  court  below,  whether  the 
record  was  proof  of  title  of  the  horse  in  Wilson.  I  should,  myself, 
think,  that,  as  it  was  merely  inter  aUos,  except  so  far  as  the  con. 
tract  made  it  important  to  this  case,  it  could  not  conclude  the 
question  of  title* 

But,  upon  the  question  of  title,  the  prima  fade  proof  was  clearly 
with  the  plaintiff,  aside  from  the  record.  The  possession  of  the 
horse  was  quietly  iu  the  plaintiff,  and  that  was  good  against  all  the 
world,  who  could  not  show  a  better  title.  This  possession  the 
plaintiff  surrendered  to  the  defendant  for  the  contract,  and  there 
was  no  proof  offered  that  the  title  was  iu  any  one  else.  Of  course, 
then,  the  plaintiff  lost  his  horse,  and  the  expenses  of  the  suit  which 
he  was,  by  the  terms  of  the  contract,  entitled  to  recover  against  the 
defendant 

2.  The  only  remaining  question  is  as  to  the  sufficiency  of  the 
consideration  alleged  in  the  declaration.  Upon  this  there  would 
■eem  to  be  no  doubt  It  was  clearly  both  a  loss  to  the  plaintiff,  and 
a  benefit  to  the  defendant,  to  .give  up  to  the  defendant  the  horse, 
and  himselfincur  the  expense  and  perplexity  of  a  lawsuit. 

The  question  attempted  to  be  made,  as  to  the  sufficiency  of  the 
allegation  in  the  declaration, ''  that  the  plaintiff  did  afterwards  sue 
out  a  writ  against  said  Wils(m,"  fcc.|  that  it  is  too  general,  is  clear- 
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\y  with  the  plaintiff.  This  qoestioo  is  first  made  by  motion  in  ar- 
rest of  jadgment.  Every  reasonable  presumption  should  be  made 
in  favor  of  the  sufficiency  of  the  pleadings,  after  verdict.  We  are 
not  to  presume  that  this  ''writ"  was  in  covenant^  or  trespass,  or 
that  it  was  defective,  but  rather  that  it  was  formal,  and  founded  up- 
on the  alleged  fraud  in  Wilson,  as  before  described  in  the  declara- 
tion. The  most  that  can  be  said,  in  regard  to  the  declaration,  is, 
that  the  ''  title  is  defectively  stated,"  which  is  cured  by  verdict 
If  it  had  been  said  that  the  plaintiff  brought  an  action  of  slander 
against  Wilson,  then  the  declaration  would  have  been  incurably  de- 
fective, as  counting  upon  a  "defective  title." 

Judgment  affirmed. 


John  B.  Pickett  v.  John  Pearsons. 

In  the  action  of  account  the  proof  under  the  plea  of  pknt  computant  is  aome- 
what  different  firom  what  it  ia  before  the  auditor,  on  the  issue  of  noiktng  in 
amtcar*  The  former  defence  seema  to  rest  upon  the  ground  of  an  express 
settlement  of  the  dispute,  and  a  surrender  of  all  the  property  pertaining  to 
the  trust,  while  the  latter  issue  is  sustained  bj  merely  showing  that  there 
is  nothing  wno  in  the  defendant's  hands,  for  which  he  is  liable  to  account ; 
^hich  may  be  shown,  either  by  proving  that  the  property  has  been  surren- 
dered to  the  plaintiff,  or  to  a  third  person,  by  the  plaintiff's  direction,  or 
that  it  has  been  destroyed,  or  has  perished,  without  the  iault  of  the  de- 
fendant. 

The  rules  of  pleading,  in  the  action  of  account,  laid  down  in  BUihop  t.  Baid- 
t0tn,  14  Vt.  145,  recognized  and  affirmed. 

An  agent  can  only  be  held  liable  for  neglect,  in  an  action  of  account,  in  a 
case  where  the  negligence  has  been  gross  and  palpable. 

An  agent  is  only  bound  by  the  instructions  of  his  principal  as  he  understood 
them,  unless  there  was  fraud,  or  some  fault  on  his  part,  in  not  comprehend- 
ing them  ;  and  he  will  not,  in  the  absence  of  all  proof,  be  presumed  to  be 
in  fault  in  not  comprehending  oral  instructions  to  the  full  extent. 

If  an  agent  take  a  demand  for  collection,  and  receive,  in  payment,  billi  of  a 
banki  the  aolvency  of  which  be  does  not  know,  and  take  the  guaranty  of 
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the  dabtor,  with  surety,  that  the  bille  ne  good,  and,  upon  making  hie  con- 
dact  known  to  hie  principal,  the  principal  receive  the  money  and  gaaranty, 
saying  he  will  see  what  can  be  done  with  the  money,  and  he  then  keep  it 
two  or  three  months  to  ascertain  its  value,  and  the  bills  prove  to  have  been 
'  Worth  but  twenty  cents  on  the  dollar  at  the  time  they  were  received  by  the 
agent,  the  agent  is  not  liable,  in  an  action  of  account,  for  the  deficiency  in 
the  value  of  the  bills,  but  the  principal  will  be  considered  as  having  ac- 
quiesced, by  his  conduct,  in  the  doings  of  the  agent. 

80  where  the  agent,  in  such  case,  took  from  the  debtor  a  note  for  part  of  the 
demand,  instead  of  requiring  money,  avdirectedy  and  the  principal  received 
the  note,  and  controlled  it,  and  retained  possession  of  it  until  the  hearing 
before  the  auditor  in  an  action  of  account  against  the  agent,  it  was  held 
that  the  agent  could  not  be  charged  with  the  note  in  such  action,  as  for  so 
much  money  received. 

*  Account, — ^the  plaintiff  declaring  against  the  defendant  as  bailiff 
and  receiver.  Judgment  to  account  was  rendered,  and  the  case 
was  sent  oat  to  an  auditor,  who  reported  as  follows. 

In  the  fall  of  1841  the  plaintiff  agreed  with  the  defendant,  who 
was  going  to  Wisconsin,  that  he  would  pay  onehalf  of  his  expenses^ 
if  he  would  transact  certain  business  ther^  for  him, — which  the  de- 
fendant agreed  to  do;  that  the  plaintiff  thereupon  delivered  to  the 
defendant  certain  demands  for  collection,  and,  among  them,  a  de- 
mand against  one  Chickering,  who  resided  in  Wisconsin  Territory, 
for  about  eight  hundred  dollars ;  that,  in  giving  instructions  to  the 
defendant  respecting  the  demands,  the  plaintiff  authorized  him  to 
receive  money  upon  them  as  good,  or  not  poorer,  than  the  bills  of 
New  York  country  banks,  except  upon  the  Chickering  demand,  and 
that  upon  that  demand  he  must  get  money  as  good  as  gold  and  sil- 
ver,— by  which  the  plaintiff  intended  such  current  bank  bills  as 
were  at  par  here ;  that  the  plaintiff  farther  authorized  the  defendant 
to  discount  to  Chickering  thirty  three  and  one  third  per  cent,  on 
$400  of  that  demand  for  two  months ;  that  the  defendant  proceeded 
to  Wisconsin,  and  collected  the  Chickering  demand,  as  well  as  a 
considerable  amount  upon  the  other  demands ;  that,  in  settling  the 
Chickering  demand,  he  discounted  to  Chickering  thirty  three  and 
one  third  per  cent  upon  the  tohok  amount  for  two  months,  making 
the  whole  discount  $44,40,  instead  of  $^,20  as  instructed  by  the 
plaintiff;  that  the  defendant  also  received  upon  the  Chickering  de- 
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maQd  $SS5flO  in  bills  of  the  Towanda  bank,  and  a  note  signed  by 
Chickering  for  $56,00,  and  the  balance  in  funds  about  which  there 
was  no  dispute,  and  delivered  to  Chickering  a  deed  of  land,  which 
bad  been  prepared  and  forwarded  by  him  by  the  plaintiff,  and  took 
np  a  bond  which  the  plaintiff  had  previoasly  given  to  Chickering, 
conditioned  for  the  conveyance  of  the  same  land ;  that,  when  the 
defendant  received  the  Towanda  bills,  he  did  not  know  whether 
they  were  good,  or  not^  he  having  no  acquaintance  with  the  bank, 
and  he  took  a  guaranty,  signed  by  Cluckering,  and  by  one  Newell 
as  surety,  by  which  they  agreed  to  make  np  those  bills  as  good  as 
bills  of  the  New  York  country  banks;  and  that  it  was  conceded  thai 
the  said  Chickering  and  Newell  then  were,  and  still  continue  to  be, 
responsible  for  the  amount  specified  in  said  guaranty. 

The  auditor  farther  reported  that  he  found  that  the  defendant 
misundecstood  the  plaintiff's  instructions  relative  to  the  discount, 
and  the  quality  of  the  money  he  was  to  receive  on  the  Chickering 
demand,  and  that  he  understood  that  he  was  at  liberty  to  make  the 
specified  discount  tipon  the  whok  demand  and  receive  money  upon 
it,  not  less,  in  ralue,  than  the  bills  of  New  York  country  banks,  the 
same  as  upon  the  other  demands  which  he  took  for  collection*,  that, 
at  the  time  the  defendant  settled  with  Chickering,  New  York  coun- 
try bank  bills  were  at  a  discount  of  five  per  cent,  here ;  and  that 
the  Towanda  bills  were  not  then  worth,  at  any  place,  more  than 
twenty  cents  on  the  dollar,  the  bank  having  previously  failed. 

The  auditor  farther  reported  that  the  defendai^t  returned,  and 
called  upon  the  plaintiff,  on  the  fourteenth  day  of  Norember,  1841, 
to  render  an  account  of  his  business ;  that  the  plaintiff  then^  received 
of  the  defendant,  and  accept^,  all  the  papers  and  money,  except 
those  connected  with  the  Chickering  business ;  that,  when  the  de- 
fendant produced  the  Towanda  bills,  and  the  guaranty  which  he 
had  taken,  the  plaintiff  informed  the  defendant  that  he  did  not  know 
any  thing  about  the  bills,  or  the  bank,  but  that  he  would  take  them 
and  see  what  he  could  do  with  the  money ;  that  the  plaintiff  did 
then  take  the  bills  and  guaranty,  and  also  the  $66  note,  and  set 
about  inquiring  respecting  the  money,  inquiring  at  the  Haverhill 
Bank,  N.  H.,  at  Boston,  and  at  the  City  of  New  Yc»k,  and  that, 
in  the  course  of  the  then  next  winter,  he  ascertained  that  tlie  said 
bills  were  not  worth  more  than  twenty  cents  on  the  dollar ;  that  the 
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plaintitF  did  not  spesk  to  the  defendant  upon  the  tubject  until  about 
,  a  month  after  he  received  the  bilh  and  guaranty,  and  that,  after 
that^  he  oeeaaionally  advised  the  defendant  of  his  progress  in  ascer- 
taining the  facts  relative  to 4he  bills;  that  as  soon  as  the  plaintiff 
had  ascertained  that  the  Towanda  Bank  had  failed  before  the  de-> 
fendant  received  the  bills,  and  had  learned  the  valae  of  the  bills,  he 
notified  the  defendant  of  these  facts,  and  requested  him  to  settle  the 
matter  with  him  and  make  up  the  money  as  good  as  that  the  plain- 
tiff had  instructed  him  to  receive,— -^rhich  the  defendant  declined 
doing;  that  the  plaintiff  had  kept  the  bills  and  guaranty,  and  never 
offered  to  return  them  to  the  defendant,  until  the  time  of  the  audit, 
«t  which  time  the  defendant  declined  receiving  them;  that  the 
plaintiff  had  also  retained  in  his  possession  the  $56  note,  excepting 
that,  in  the  summer  of  1843,  he  went  to  Wisconsin,  and  called  upon 
Chickering  for  payment  of  the  amount  due  upon  it,  and,  upon 
Chickering's  declining  to  make  payment,  left  the  note  with  one 
Steams  for  collection,  taking  Steams'  receipt  therefor ;  that  the 
defendant  never  called  upon  the  plaintiff  for  the  bills  or  guaranty; 
and  that  the  plaintiff,  when  he  was  in  Wisconsin,  in  1843,  did  not 
call  upon  either  Chickering,  or  Newell,  upon  the  guaranty. 

The  plaintiff  claimed  to  recover,^-!.  For  the  amount  received  by 
the  defendant  of  Chickering  in  bills  of  the  Towanda  Bank, — being 
$535,00,— ^2i  Interest  on  the  same  to  the  time  of  the  audit,  which 
was  June  30,  1844,  being  $85,46,-3,  One  half  of  the  discount 
made  by  the  defendant  to  Chickering,  being  $22,20,-— 4,  The 
amount  of  the  note  taken  by  the  defendant  from  Chickering,  being 
$56,00.  The  county  court  rendered  judgment,  upon  the  report, 
for  the  plaintiff  for  the  amount  of  the  three  first  items  and  disal- 
lowed the  claim  for  the  $56,00  ifote ;  to  which  decision  the  defend- 
ant excepted. 

&  Austin  and  IVacjf  if  Qmverse  for  defendant. 

To  the  allowance  of  the  three  items,  for  which  the  county  court 
rendered  judgment  in  favor  of  the  plaintiff,  the  defendant  objects. 

1.    Because  from  the  auditor's  report,  as  the  facts  are  found  by 

him,  it  appears  that  the  defendant  was  the  agent  of  the  plaintiff,  in 

receiving  this  money  of  Chickering. 

3.    As  it  regards  the  item  of  $536.00,  the  defendant  received 
60  , 
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the  bills  in  good  faitb,  tapposing  the  qaalitj  of  the  monej  to  be  as 
required  by  bis  iastructions,  that  is,  eqaal  to  the  bilk  of  the  New 
York  Coantry  banka  The  plaintiff,  then,  was  bound  to  receite  the 
same  of  the  defendant,  in  discharge  of  and  in  acceptance  of  his 
agency. 

3.  We  contend  that  the  acts  of  the  plaintiff  on  the  14th  of  No- 
Tember,  1841,  and  subsequent  thereto,  amounted  to  a  ratification  of 
the  defendant's  agency.  The  taking  and  using  the  note,  which  is 
the  item  disallowed  in  the  plaintiff's  specification,  was,  as  the  au- 
ditor has  found,  an  acceptance  in  part,  as  it  regards  the  Cbickering 
demand.  And  aa  acceptance  in  part,  or  a  ratification  in  part,  is  a 
ratification  of  the  whole,  as  between  principal  and  agent  N.  Y. 
Dig.  766-70.    1  Petersd.  104. 

4.  The  receiving  the  guaranty  of  Cbickering  by  the  plaintiff  was  a 
ratification  of  the  agency  of  the  defendant,  as  it  regards  Cbickering. 
If  the  plaintiff  .did  not  design  to  make  the  act  of  the  defendant  his 
own,  he  should  have  shown  his  dissent  at  the  time  he  first  had  knowl- 
edge of  the  doings  of  the  defendant,  and  have  repudiated  them. 

There  is  nothing  in  the  case  showing  that  the  plaintiff  did  not 
intend  to  rely  upon  the  guaranty,  until  the  summer  of  1843. 

5.  The  plaintiff  has  never  called  upon  Cbickering  upon  his 
guaranty,  nor  given  him  any  notice  of  the  failure  of  the  money  r^ 
ceived  by  the  defendant.  The  plaintiff  should  either  have  shown 
his  dissent,  and  returned  the  guaranty  to  the  defendant  forthwith, 
together  with  the  money,  so  that  the  defendant  might  seek  his 
remedy,  if  liable  at  ail,  against  Cbickering,  the  guarantor,  or  he 
should  have  given  Cbickering  notice  that  he  repudiated  the  act  of 
the  defendant,  as  agent,  and  that  he  still  held  him  responsible  upon 
the  original  contract,  as  bis  agent  bad  exceeded  his  authority. 

6.  If  the  defendant  is  liable  at  all,  he  is  not  liable  in  this  form 
of  action.  The  plaintiff  has  alleged  that  the  defendant  was  the  re* 
ceiver  of  his  moneys,  and  that  he  refuses  to  account,  while  he  at- 
tempts to  charge  him  with  having  exceeded  his  instructions,  and 
thereby  to  make  him  liable  for  the  money,  upon  the  ground  that  it 
was  such  as  the  plaintiff  ordered  him  not  to  receive.  Were  it 
even  so,  we  think  the  plaintiff  has  entirely  mistaken  his  remedy. 
And  the  objection  to  the  form  of  action  is  well  taken  upon  the  re- 
port of  the  auditor. 


MARCH  TERM,  1845.  475 

Pickett  9.  Peanong. 

7.  As  it  regards  the  item  of  discount/ the  defendant  followed 
his  instructions,  as  he  understood  them,  which,  we  think,  b  a  suffi- 
cient excuse  for  him. 

Parker  and  Peek  for  plaintiff. 

1.  The  defendant  was  a  special,  paid  agent,  so  constituted  by 
the  plaintiff,  for  a  particular  purpose,  and  with  a  specific  and  limited 
authority, — ^to  deliver  a  deed,  take  up  a  bond,  to  make  a  certain 
discount  on  one  half  of  the  debt,  for  two  months,  and  to  receive  the 
balance  of  the  claim  in  funds  as  good  as  gold  and  silver,  or,  at  worst, 
in  such  current  bills  as  were  at  par  here.  This  was  the  whole  ex- 
tent of  his  power.  His  receiving  money,  therefore,  of  less  than  par 
value,  discounting  on  the  whole  debt,  instead  of  half,  taking  an  un- 
authorized guaranty,  and  giving  up  an  ample  iien  on  realty,  and 
taking  a  note,  without  any  security,  for  a  part  of  the  debt  were  acts 
clearly  beyond  his  authority  and  utterly  void,  and,  being  so,  render 
the  defendant  liable  to  the  plaintiff  and  personally  chargeable  for  all 
loss,  either  immediate  or  consequential.  DeUqfield  v.  State  ofJttK' 
nai5,  2  Hill  159.  Andrews  v.  Kneeland,  6  Cow.  354.  Munn  t. 
Commissian  Co.,  15  Johns.  44.  Beals  v.  Allen,  18  Johns.  363. 
RossiierY,  Rossiter,  8  Wend.  494.  Armstrong  v.  Gilchrist,  2 
Johns.  Cas.  424.  Story  on  Agency,  18,  %  17;  19,  %  18;  140, 
%  126 ;  199,  %  165 ;  214.  %  181 ;  216,  ^  183 ;  225,  %  192.  Paley 
on  Agency  4,  150.  2  Kent's  Com.  617-621,  (3d  edit.)  Fenn  t. 
Harrison,  3  T.  R.  757.  Huntington  t.  Wilder,  6  Vt,  334.  OUxrk 
T.  Foster,  8  Vt.  98.    Roberts  v.  Button,  14  Vt.  195. 

2.  The  acts  of  the  plaintiff,  in  receiving  a  part  of  the  money  and 
taking  into  his  custody  the  Towanda  bills,  guaranty  and  other  par 
pers,  as  found  by  the  auditor,  cannot  we  contend,  be  legitimately 
construed  into  the  ratification  of  the  acts  of  the  defendant.  Even 
if  the  plaintiff  had  unconditionally  accepted  the  money,  he  would 
not  have  been  bound,  under  the  circumstances,  by  such  accounting. 
It  would  have  been  no  payment  in  law  ;  and  the  plaintiff  might,  at 
any  time,  have  returned  the  papers,  or  tendered  them  to  the  defend- 
ant, and  demanded  other  and  current  funds,  or  held  the  defendant 
responsible  in  an  action.  But,  by  the  finding  of  the  auditor,  the 
bills  and  other  papers  were  taken  by  the  pldntiff  only  on  the  condi- 
tion, that  they  should  provetobe  good  and  available,  on  inquiry ;  and 
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the  auditor  farther  fiods  that  thejr  were  not  good,  bat  were  alinost 
wholly  worthless,  and,  indeed,  in  no  respect  available  for  any  pur* 
pose.  This,  at  most,  was  bat  a  qualified  acoeptanee,  by  no  means 
a  ratification;  when  the  plaintiff  ascertained  the  fact  of  their  wortb- 
lessness,  he  immediately  notified  the  defendant,  and  called  on  him 
for  a  settlement  **  When  an  agent  does  an  act  unauthorised  by 
"  his  orders,  the  principal  is  not  bound  to  ratify,  or  disarow  it,  as 
*^  soon  as  he  is  apprised  of  the  circumstance ;  he  has  a  right  to  de» 
''  liberate.''  Kingston  r.  Kincaid,  1  Wash.  C.  C.  Rep.  455.  Story 
on  Agency,  288,  ^  243.  2  Kent  616.  RusseU  ?.  Green,  5  Conn« 
269,  (2d  series.)  Owings  y.  Williams,  U.  S.  Ck>nd.  R.  527. 
Story  on  Agency  514,  ^  413;  112,  ^  90.  Paley  on  Agency  220. 
Waintorighi  ?.  Wd^ster,  11  Vt  576.  Gibnan  ?.  Peck,  11  Vt.  516. 
Bishop  V.  Baidwin,  14  Vt.  145. 

The  opinion  of  the  court  was  delivered  by 

Redfibld,  J.  The  rules  of  pleading,  in  the  action  of  aeeonnt^ 
were  correctly  laid  down,  we  think,  in  the  case  ot  Bishop  f.  BaU^ 
win,  14  y  t.  145.  If  the  rule  there  laid  down  admits  of  any  farther 
qualification,  than  the  exception  there  named,  it  does  not  now  occai 
to  us.  It  is  there  said,  that  **  what  may  be  pleaded  in  bar  most  be 
so  pleaded,"  and  that  '*  all  defences,  which  might  be  pleaded  in  bar» 
if  not  pleaded  are  considered  as  waited," — which  are  only  identical 
propositions  in  different  terms.  It  is  there  determined  that  tha 
judgment  to  acccount  establishes  all  the  facts  in  the  declaration, 
except  the  defendant's  being  in  arrear.  See  Taylor  ?.  Page,  Crow 
Car.  116,  as  fully  confirming  the  rule  laid  down  in  Bishop  t.  BtM* 
win* 

This,  then,  would  seem  to  be  the  only  inquiry  in  the  present 
case, — Was  the  defendant  in  arrear  to  the  plaintiff  at  the  time  of  the 
accounting  before  the  auditor  !  This  is,  I  am  aware,  almost  pr»» 
cisely  the  same  inquiry,  which  might  have  been  raised,  before  the 
court  and  jury,  upon  a  plea  of  pUne  compuiaoit,  but  not  precisely 
the  same,  perhaps.  The  defence  of  plene  computavit  seems  to  rest 
upon  the  ground  of  an  express  settlement  of  the  dispute  and  the 
surrendering  of  all  the  property  pertaining  to  the  trust,  while  that 
of  nothing  in  arrear  goes  upon  the  ground  that  there  is  nothing  iisis 
in  the  defendant's  hands^  which  he  is  liable  to  acamni  for.    This 
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nay  be  flhown  in  wioiu  modes, — as,  for  example,  that  it  has  been 
kanded  o?€r  to  the  plaiiitifi]2  or  to  a  third  person  by  his  direotioD,  or 
that  it  has  been  destroyed,  or  has  perished  withont  the  fault  of  the. 
defendant,  B.  N.  P.  12&  Thomas'  Co.  Lit  166,  note  19.  Co. 
Xit  80  n.  2  Ch.  Cas.  3.  Hargrare's  notes  to  Ca  Lit.,  n.  5, 89  a; 
(75.) 

There  seems  to  be  no  question  in  the  ease,  exe^t  as  to  the 
Towanda  money  received  of  Chickering.  There  is  no  pretence  for 
charging  the  defendant  with  the  note  of  ChickWing,  taken  for  the 
balance  of  the  former  note ; — for  it  is  as  good  as  the  former  note,  to 
that  amount,  and  it  was  accq>ted  by  the  plaintifi^  and  was  treated  as 
his  own  op  to  the  time  of  the  trial  before  the  auditor.  In  regard  to 
the  Towanda  money,  we  think  the  defendant  is  not  in  arrear.  The  , 
obligation  of  the  defendant,  in  regard  to  the  matter,  mast  be  accord- 
ing to  the  contract,  as  ke  understood  U.  He  was  only  bound  by  the 
contract  according  to  his  own  understanding,  unless  there  was  fraud, 
or  some  fault  on  his  part,  in  not  comprehending  the  plaintiff's  in* 
strucdons,-»which  is  not  shown,  and  will  not  be  presumed.  Per* 
haps  it  ought,  rather,  to  be  suppoaed  that  the  plaintiff  was  deficient, 
in  not  fully  expressing  his  meaning.  Taking  the  defendant's  obli- 
gation in  this  sense,  it  seems  to  us,  that  he  oannot  be  made  liable 
in  this  action. 

I.  If  it  be  conceded  that  the  defendant  was  guilty  of  negligence, 
in  taking  this  money  without  farther  inquiry  into  its^character,  it 
could  hardly  be  considered  a  case  of  gross  negligence,  whereby  he 
would  make  the  money  his  own,  and  render  himself  liaUe  to  ao 
count  for  it,  as  foe  current  bills.  For  he  Uxk  Uie  precaution  to 
hare  Chickering's  guaranty,  with  surety ;  and  when  all  the  facts 
were  made  known  to  the  plaintiff,  he  took  the  money  and  the  guar- 
anty, saying  he  would  see  what  he  could  do  with  it, — ^which  he 
would  not  have  done,  had  it  been  a  case  of  palpable  neglect.  His 
conduct  satisfies  us,  that,  at  the  time,  he  considered  that  the  de- 
fendant had  done  well,  and  that  he  had  done  as  the  plaintiff  would 
have  done  himself,  or  as  any  prudent  man  would  have  done.  It 
was  not  an  easy  matter  to  ascertain  the  character  of  Towanda  mon- 
ey, perhqM,  in  Wisconsin.  If  it  were  good,  be  would  wish  to  have 
it ;  if  not,  the  guaranty  made  the  claim  no  worse,  at  all  events,  than 
the  note»  and  probaUy  better.    The  most  that  could  be  claimed  in 
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the  case  is,  that  there  was  same  neglect,  same  want  o{  ordinary  care, 
which  could  only  subject  the  defendant,  I  apprehend,  to  a  special 
action  upon  the  contract,  and  not  make  him  liable  to  account  for 
$he  money  as  good  money.  But  there  seems  to  us  to  be  no  satisfac- 
tory evidence  in  the  case  of  any  negkct.  If  there  was  neglect,  and 
that  is  important,  it  should  have  been  found  by  the  auditor  as  mat- 
ter of  fact ;  but  we  think  the  auditor  reports  such  facts,  as  virtually 
shows  that  there  was  no  neglecU 

%  It  seems  very  plain  to  us,  that  the  plaintiff's  taking  the  mon- 
ey and  guaranty,  and  keeping  them  for  months,  fully  exonerated  the 
defendant.  The  plaintiff  received  of  the  defendant  all  that  the  de- 
fendant received  of  Chickering,  and  all  that  belonged  to  him,  under 
protest,  to  be  sure,  that  he  would  see  what  could  be  done  with  the 
rncmey.  How  long  a  time  is  to  be  allowed  him,  to  ascertain  that 
fact?  It  could  hardly  be  pretended  that  two  or  three  months  were 
necessary  to  ascertain  that  fact.  It  could  just  as  well  be  done  in  as 
many  weeks,  ^and  very  likely  in  as  many  days.  The  credit  of  a 
bank  can  be  more  easily  ascertained  in  Vermont,  and  especially  In 
Boston,  or  New  York,  than  in  the  wilderness,  or  the  prairies  of 
Wisconsin,  where  one  might  almost  as  wdl  inquire,  for  such  a  fact, 
of  an  Indian  hunter,  as  of  the  American  land  jobber. 

3.  Suppose  the  plaintiff's  delay  to  ascertain  the  character  of  this 
mcmey  and  to  notify  Chickering  has  released  his  guaranty, — could 
the  loss  be  made  to  fall  upon  the  defendant?  This  no  one  will  pre- 
tend; which  shows  that  the  plaintiff  had  made  the  money  his  own. 
I  do  not  pretend  to  say  that  the  delay  here  will  exonerate  Chicker- 
ing, but  I  put  the  case  to  illustrate  the  effect  of  the  delay.  We 
think  it  clear  that  the  delay  was  such  as  to  exonerate  the  defendant. 
By  a  reference  to  HilPs  New  York  reports,  I  find  that  this  subject 
has,  to  some  extent,  been  under  discussion  there.  (  Thomas  t.  Todd^ 
6  Hill  340.)  It  is  there  held  that  payment  in  counterfeit  bills,  or  in 
the  bills  of  a  bank  which  has  failed,  although  this  fact  is  not  known 
to  either  party,  is  a  nullity,  and  will  not  discharge  the  debt  The 
same  had  been  decided  in  this  state.  Oilman  ▼.  Peck,  11  Yt.  516. 
The  case  of  Thomas  ?.  Todd,  decides,  too,  as  did  also  that  of  Gih 
man  ?•  Peek  impliedly,  that,  if  the  party  receiving  the  bills  is  guilty 
of  negligence,  in  not  returning  them  within  a  reasonable  time  after 
be  discovered^  or  might  have  discoyer^^  their  wortblessness,  be  will 
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be  obliged  to  aaBiain  the  \<ms.  But  the  eonsideratioii  of  this  point 
18  not  important,  except  as  it  shows  how  manifestly  the  defendant  is 
exonerated  from  all  responsibility.  Very  likely  the  obligation  of 
Chickeringy  upon  his  guaranty,  may  be  different  from  the  implied 
obligation  resulting  from  merely  giving  the  bills  in  payment,  with- 
out fault. 
Judgment  reyersed,  and  judgment  for  defendant,  upon  the  report 


Alpbeo  H.  Henet  €,  Edmund  Tilson,  Jn. 

In  a  case  admitting  of  reasonaU«  doubt  aa  to  tlie  amount  in  disputa  azoaeding 
one  hundrad  dollan,  and  where  the  pluntiff  might  have  had  reasonable 
ground  of  expectation  of  recovering  more  than  that  aum,  the  action  will 
not  be  diamisMd  for  want  of  original  jurladictioB  in  the  county  court. 

It  18  only  in  thoae  caaea  whera  record  proof  ii  Tonehed  aa  proof  of  a  Ikct 
happening  upon  a  certain  day,  that  the  date  becomes  deacriptiTe  of  the  rec- 
ord, and  a  Tariance  consequently  fiital.  But  where,  in  a  ooUateral  action, 
it  is  alleged  that  an  arrest  and  commitment  were  made  upon  a  certain  day, 
and,  on  trial,  the  allegation  is  attempted  to  be  proved  by  the  return  of  the 
officer  who  made  the  arrest,  and  from  that  it  appears  that  the  arrest  was 
made  upon  a  different  day,  the  variance  can  have  no  effect  upon  the  plain- 
tiff's right  of  recovery. 

A  declaration,  in  an  action  brought  to  recover  the  penalty  given  by  statuta 
for  taking  excessive  and  illegal  fees,  which  specifies  all  the  items  of  fees 
charged,  and  avers  that  the  excess  of  fees  therein  charged  was  "  a  large  sum, 
to  wit,  the  sum  of  $4.00,"  might  be  bad  upon  demurrer,  for  not  specifying 
the  items  ofHUgal  Retaken,  but  is  anffieient  after  verdict. 

The  hiatory  of  the  legulation,  in  the  State,  in  reference  to  the  subject  matter 
of  a  particular  statute,  may  be  referred  to,aa  tending  to  aid  in  the  construc- 
tion to  be  given  to  the  statute. 

Where  the  literal  interpretation  of  a  statute  would  lead  to  a  gross  absurdity 
of  restriction,  the  court  will  extend  its  application  to  cases  within  the  same 
equity,  though  at  the  expense  of  fircmg  ^9  constraction  of  the  toards. 
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Under  eect  8  of  chap.  107  of  the  Reviied  StetntMy  aUcjfUgnf  ydto  perfeta 
•enrioee  for  whieh  no  feo  k  ipeciaUy  allowed  by  atatute,  are  eatitM  to 

charge  therefor  each  ram  aa  aball  be  in  proportion  to  the  feei  establiahed 
by  law;  the  right  to  compenaation  for  auch  aeryice  ia  not  confined  to 
clerka  and  recording  officers  merely. 


An  officer,  who  receiToa  illegal  feea,  ia  liable  to  the  penalty  impoaed  by  i 
16  of  chap.  106  of  the  Reriaed  8utatM|  whether  aoob  feea  aft  recelTod  Ibr 
aer^cea  for  which  a  fixed  compensation  is  given  by  law,  or  for  senricea 
not  specified  in  the  fee  bill,  and  for  which  compenaation  ia  allowed  under 
sect.  8  of  chap.  107  of  the  Reyised  Sututea. 

'But  an  officer,  who  receiyea  illegal  fees,  is  not  liable  to  the  penalty  impoaed 
^   by  aec.  16  of  chap.  106  of  the  Kevised  Sututes,  unless  he  receiyed  such  il- 
legal fees  bnowingly.^  In  this  respect  the  sixteenth  section  must  haye  thm 
same  construction  with  the  fourteenth  and  fifleenth  sections. 

A  constable,  who  commits  a  person  to  jail  by  virtne  of  a  tax  warrant,  ia  only 
entitled  to  charge  fbea  Ibr  actual  trayel,  one  way,  in  the  oonmttmeoti— 
there  being  no  return  necessary. 

But  if  the  constable  receiye  fbea  for  trarel  fh>m  the  place  of  eommitmeiit  to 
the  office  of  the  treaaurer,  to  whom  he  is  required  to  pay  the  tax,  when  eol- 
leoted,  he  ia  entitled  to  prove,  in  an  aetion  bfooght  agaiaet  him  to  reeo^er 
the  penalty  given  by  atatnte  fbr  reoeiving  illegal  Ibea,  that  it  bad  been  the 
naaal  practioe  of  ooUeotors  of  taxaa  to  charge  anah  feea. 

A  charge  fbr  the  conveyance  to  jail  of  a  priaoner,  who  ia  committed  upon  a 
tax  warrant,  or  in  a  caae  of  commitmeni  for  debt,  ia  not  ordinarily  allowa- 
ble,^that  being  included  in  the  lee  given  to  the  officer  for  tiaveL 

This  was  an  action  against  the  defendant,  as  constable  and  col- 
lector  of  the  town  of  Braintree,  brought  to  recover  the  penalty  im* 
posed  by  the  Revised  Statutes,  chapter  106,  section  16,  for  receiv- 
ing illegal  fees.  The  declaration  was  in  four  counts,  in  each  of 
which  it  was  averred  thai  the  defendant,  as  collector,  held  a  tax 
bill,— on  which  was  a  tax  against  the  plaintiff, — and  a  warrant 
theteto  attached,  and  that,  by  virtue  of  the  said  warrant,  the  defend- 
ant, on  the  seventh  day  of  May,  1843,  arrested  the  plaintiff,  and 
committed  him  to  jail  in  Chelsea,  in  the  county  of  Orange,  and 
deposited  with  the  keeper  of  the  jail  a  copy  of  said  warrant,  on 
which  he  minuted  his  fees,  as  follows,  viz.->-Copy  $0.76.  Travel, 
40  miles,  $^40.    Conveyance  $1.00.    Key  fee  $0,34.    Levying 
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#0.15.  And  it  was  avered  that  the  plaintiflf^  in  order  to  obtain  hia 
liberation  from  jail,  was  obliged  to,  and  did,  pay  the  amount  of  Ihea  ao 
minuted  which  amount  was  received  by  the  defendant,  and  that  the 
defendant  received  greater  feea  than  were  allowed  to  him  bylaw,  and 
that  the  exoesa  so  received  by  the  plaintiff  was  "  a  large  sum,  to  wit, 
the  sum  of  four  dollars.'^  The  penalties  claimed  amounted  in  the 
wliole  to  $160.00.    Plea,  the  general  issue,  and  trial  by  jury. 

On  trial  the  plaintiff  introduced  testimony  tending  to  prove  that 
the  defendant,  as  constable  and  collector  of  Braintree,  committed 
the  plaintiff  to  the  jail  in  Orange  County  on  the  seventh  day  of 
April,  1843,  on  four  tax  warrants,  and  delivered  to  the  jailer  copies 
of  the  same,  with  the  amount  of  the  taxes  against  the  plaintiff  and 
of  the  defendant's  fees  for  the  commitment  minuted  thereon,  as  set 
forth  in  the  plaintiff's  declaration,  and  that  the  plaintiff,  for  the 
purpose  of  obtaining  his  discharge  from  the  jail,  paid  said  amount. 
It  appeared  that  it  was  twenty  miles  from  the  place  where  the  plain- 
tiff was  arrested  by  the  defendant  to  the  jail  in  Chelsea,  and  twenty 
miles  from  the  said  jail  to  the  office  of  the  Treasurer  of  the  town  of 
Braintree,  and  to  the  office  of  the  Treasurer  of  the  State,---*to  whom 
the  taxes  against  the  plaintiff,  when  collected,  were  to  be  paid  by 
the  plaintiff 

The  defendant  offered  testimony^  tending  to  prove  that  it  had  been 
the  usual  custom  of  collectors  of  taxes  in  Braintree  to  charge  fees' 
for  travel/  in  such  cases,  from  the  place  of  service  to  the  jail,  and 
from  thence  to  the  Treasurer's  office  ;-^to  the  admission  of  whichr 
the  plaintiff  objected,  and  it  was  excluded  by  the  court. 

The  defendant  then  moved  the  court  to  dismiss  the  action  for 
want  of  jurisdiction  ;-^whiph  motion  was  overruled  by  the  court; 

The  defendant  requested  (be  court  to  instruct  the  jury,  that  the 
plaintiff  could  not  recover,  for  the  reason  that  he  alleged  in  his  dec- 
laration that  the  arrest  was  made  May  7,  1843,  and  the  evidence 
showed  that  it  was  made  April  7,  1843;-^that  the  plaintiff  could 
not  recover,  unless  the  jury  were  convinced  that  the  defendant 
charged  and  received  the  fees,  knowing  them  to  be  illegal  ;«^and 
that  the  defendant  might  legally  charge  for  travel,  upon  said  war- 
rants, from  the  place  of  arrest  to  the  jail,  and  from  the  jail  to  the 
Treasurer's  office,  where  the  tax  was  to  be  paid,  and  a  reasonable 

sum  for  carrying  the  defendant  to  jaiL 
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The  coort  refused  to,  inftruet  the  jury  ae  requeated,  bat  did  in* 
struct  them,  that  the  plaiotiff  might  recover,  notwithataiiding  the 
proof  did  not  correapood  with  the  declaration  in  regard  to  the  time 
of  the  arrest  and  commitment; — ^that,  if  the  dtfendant  charged  fees 
which  were  illegal,  the  law  will  presume  that  he  did  it  knowini^. 
ly ; — and  that,  as  the  law  had  not  protided  for  charging  for  convey- 
ing the  plaiotiffto  jail,  the  defendant  had  no  right  to  charge  any 
fee  for  that. 

.  The  jury  returned  a  verdict  for  the  plamtiffl  The  defendant 
then  filed  a  motion  in  arrest  of  judgment  for  the  insufficiency  of  the 
plaintiff's  declaration ;  .which  motion  was  overruled  by  the  court 
Excepti<»8  by  defendant. 

.    Zr.  B.  VUas  and  /.  P.  Kidder  for  defendant 

1.  T|ie  defendant  ought  to  have  been  permitted  to  prove  the 
custom  of  officers,  in  relation  to  charging  fees  on  warrants  for  the 
collection  of  taxes.  The  warrant,  upon  ita  face,  is  not  retnrnable  ; 
but  in  fact  h  is  otherwise;  for  the  officer  must  make  known  in  some 
manner  how  he  has  disposed  of  the  tax  against  the  delinquent,  and 
.the  only  course  for  him  to  take,  to  exonerate  himself  from  the  pay« 
ment  of  the  tax,  is  to  convey  that  knowledge  of  the  disposition  of 
the  tax,  or  the  delinquent,  which  he  has  made  in  the  premises,  to 

'the  proper  authority  of  his  town.  The  officer,  in  making  out  his 
bill  of  fees,  followed  the  general  statute, — charged  from  the  place 
of  arrest  to  tlie  place  of  return, — ^the  treasurer's  office. 

2.  The  plaintiff  we//  knew  that  there  were  no  more  than  twenty 
miles  travel  (if  any)  charged,  that  was  illegal ;  also,  that  there  was 
only  one  dollar,  for  conveyance,  illegal ;  and  certainly  no  more  than 
twenty  five  cents  on  each  copy  which  was  illegal.  The  principle  of 
law  is  well  settled,  that,  if  the  plaintiff  brings  his  action  to  the 
county  court,  without  having  good  reason  to  believe  that  he  shall 
recover  more  than  tlOO,  the  county  court  has  not  jurisdiction. 

3.  The  proof  did  not  sustain  the  declaration.  A  party  may,  in 
pleading,  make  a  point  material  unnecessarily;  but,  when  made,  he 
must  abide  the  consequences.  If  the  plaintiff  counts  upon  a  writing 
obligatory  as  bearing  date  on  a  certain  day,  and  the  instrument  is 
dated  on  a  different  day,  the  variance  will  be  fatal.  The  rule  is  the 
same,  whenever  the  time  stated  in  the  pleadings  on  either  side  is  to 
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be  proved  by  a  reeord  referred  to  in  the  pleadings.    MeDanieb  ▼• 
BuekSn,  18  Vt  979.    Gould's  PL  91*92  and  eases  tbere  cited. 

4.  This  is  an  aetien  for  a  penofiy ,  and  a  proceeding  erimnaSier. 
Fun  proof  is  reqnirad  in  criminal  actions  and  in  actions  of  a  crimi- 
nal nature.  In  the  same  chapter  in  the  Rerised  Statutes,  under 
which  the  plaintiff  claims  that  the  defendant  is  liable,  sec  14,  it 
reads.  ^'  If  any  clerk  of  the  county  or  supreme  court,  in  taxing  any 
bill  of  costs,  shall  huninngfy  indode  a  greater  sum  than  is  provided 
tor  by  law,"  &c ;  also,  sec.  15,  **  If  any  attorney  or  other  person  " 
dLC  **  shall  kuomngly  make  up,  take  and,  receive  a  greater  sum,*' 
4tc.  We  believe  the  doctrine  is,  to  put  a  Uberal  construction  oft 
statutes;  if  so,  how  can  we,  consistently,  make  this  defendant  liable 
on  the  mere  fact  that  he  took  illegal  fees,  when,  upon  a  trial  of  a 
cletk,  or  attorney ^  the  jury  must  be  convinced  he  taxed  and  received 
the  fees  knowing  the  same  to  be  illegal  t 

5.  The  request  made  to  the  court,  to  charge  the  jury  that  the 
defendant  could  legally  charge  travel  from  the  place  of  arrest  to  the 
jail  and  from  thence  to  the  treasurer's  office,  and  a  reasonable  sum 
for  conveying  defendant  to  jail,  is  within  the  spirit  and  meaning  of 
the  statute.  Collectors  of  taxes  are  allowed  to  tax  and  collect  like 
fees,  as  sheriffs  are  allowed  for  levying  executions.  Rev.  St.  476. 
It  has  always  been  the  custom  for  sherifis  to  charge  fees  for  convey- 
ance, likened  unto  the  rule  to  charge  for  securing  property  and  tak- 
ing an  invoice  of  goods  attached. 

6.  The  declaration  is  insuAcient  It  is  a  settled  rule.  In  actions 
on  statutes,  that  every  circumstance  in  the  description  of  the  oi^ 
fence,  contained  in  the  body  of  the  clause  that  creates  it,  and  gives 
the  penalty,  or  forfeiture,  must  be  set  forth,  so  as  to  bring  the  de- 
fendant within  the  statute.  ElHs  v.  Hallf  2  Aik.  41.  Among  other 
things,  not  sufficient  in  the  plaintiff's  declaration,  is  this, — ^that 
the  excess  received  by  the  defendant  of  the  plaintiff  is  described  as 
a  large  sum,  to  wit,  the  sum  of  four  dollars,  &c.  He  ought  to  have 
mentioned  the  item  of  fees  which  was  greater  than  provided  for  by 
law,  so  that  we  could  meet  it. 

E.  Weston  tot  plaintiff 

1.  The  plaintiff  contends,  that  the  defendant  had  no  right  to 
charge  for  travel  from  the  jail  to  the  treasurer's  office.    The  war* 
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rants  required  no  return ;  the  service  was  completed  at  the  jail,  and 
the  collectors  should  not  charge  for  any  except  actual  travel ; — and 
other  collectors  having  so  done  does  not  make  it  lawful. 

2.  The  charge  for  conveyance  is  illegal,  not  being  provided  for 
by  law. 

3.  The  law  will  presume  that  the  illegal  fees  were  taken 
knawinglf, 

4.  There  is  no  variance  between  the  declaration  and  proof,  rela- 
tive to  the  time  of  the  arrest.  The  time  of  the  arrest  is  immaterial^ 
and  has  nothing  to  do  with  the  charging  and  receiving  the  illegal 
fees.  The  receiving  the  illegal  fees  was  iodependant  of  the  arrest, 
and  was  proved  wholly  by  parol.  It  was  not  necessary  to  prove  the 
arrest  by  the  copies.  The  suit  is  not  for  arresting  and  impriscming 
the  plaintiff.  The  reciting  the  warrant  and  return  in  the  writ  is 
merely  inducement  and  perhaps  may  be  treated  as  swrflusage. 
Gould's  PI,  88-91. 

The  opinion  of  the  court  was  delivered  by 

Redfikld,  J.  1.  The  defendant  moved  to  dismiss  the  action 
for  want  of  original  jurisdiction  in  the  county  court.  We  think  tlie 
moticm  was  correctly  overruled.  From  the  ultimate  decision  of 
this  court  it  will  be  seen  that  the  plaintiff  might  have  had  reasona- 
ble ground  of  expectation  of  recorering  more  thui  one  hundred 
dollars.  And  we  have  long  since  adopted  the  rule  of  decision,  in 
regard  to  conflicting  jurisdiction  between  the  county  court  and 
justices  of  the  peace,  not  to  turn  the  party  out  of  the  county  court, 
in  a  case  admitting  of  reasonable  doubt  as  to  the  amount  in  dispute 
exceeding  one  hundred  dollars.    Kittridge  v.  RolUns^  12  Vt  541. 

2.  We  do  not  think  the  variance  between  the  date  of  the  re- 
turn upon  the  warrant  and  the  time  of  the  arrest  and  commitment, 
as  alleged  in  the  plaintiff's  declaration,  is  material.  The  process, 
not  being  returnable  process,  could  not  properly  be  vouched  as 
proof  of  any  fact; — and  it  is  only  in  those  cases  where  record  proof 
is  vouched  as  proof  of  a  fact  happening  upon  a  certain  day,  that  the 
date  becomes  descriptive  of  the  record,  and  a  variance  consequently 
fatal.  The  merely  averring  that  a  fact  occurred  upon  a  particolar 
day,  which  matf  be  proved  by  merely  oral  testimony,  but  which,  oa 
trial,  is  in  fact  proved  by  the  written  admission  of  the  opposite  paitj. 
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does  not  make  the  date  of  tbe  admission  material.  If  the  dedara- 
tkm  had  alleged  that  the  return  bifre  date  ike  seoeath  day  of  May  ^ 
this  would  hare  been  descriptive  of  the  returny-^but  not  when  it  is 
alleged  that  the  arrest  and  commitment  happened  upon  that  day. 

3.  The  declaration  might  have  been  defective,  for  not  specifying 
tbe  items  of  illegal  fees  taken  by  the  defendant,  and  bad  upon  de- 
murrer, but  not  on  motion  in  arrest  of  judgment.  After  verdict  all 
reasonable  presumptions  will  be  made  in  favor  of  the  pleadings. 

4.  The  main  question  in  the  case  is  one  of  importance,  and 
upon  which  there  have  been  no  decisions  of  this  court  The  course 
f^the  history  of  legislation  upon  the  subject  will  best  interpret  the 
statute  now  in  force.  Two  questions  seem  to  naturally  arise  here. 
1.  Whether  any  officer  is  entitled  to  demand  fees  for  services  per- 
formed, but  for  which  there  is  no  fee  given  in  the  statute  ?  2.  If  so, 
whether  an  officer  exposes  himself  to  the  penalty  for  taking  illegal- 
fees,  by  taking  excessive  fees  for  services  not  specified  in  the  fee 
bill ;  or  only  for  that  class  of  services,  where  a  fixed  compensation 
is  given  by  law  ? 

Upon  the  first  point,  we  refer  to  the  history  of  legislation,  as  tend- 
ing to  elucidate  it.  There  seem  to  have  been  fee  bills  enacted  by 
the  legislature  almost  every  year  from  1779  to  1783,  but  nothing 
from  which  we  can  infer  whether  any  other  fees,  than  those  speci- 
fied, were  to  be  allowed  to  any-  officer,  until  the  latter  year.  In 
1783  the  enacting  clause  is  as  follows,T-"  That  the  fees  to  be 
taken  by  the  several  officers  in  this  State,  herein  afker  mentioned, 
Mfar  as  the  same  are  particularly  enumerated^  be  as  fdlows,  viz." 
This  same  form  is  adopted  in  the  Revision  of  1787.  From  this 
phraseology  we  infer  that  the  legislature  intended  to  distinguish  be- 
tween *^  enumerated  ^^  and  ^*  wm-^nvaMrated"  fees.  In  the  Revi- 
sion  of  1796  the  act  establishing  the  fee  bill  expressly  enacts,  that  a 
specified  number  of  officers,  among  whom  are  sherifls,  which,  as  to 
fees^  will  include  constables  and  collectors,  and  '^  all  other  persons, 
whose  duty  it  may  be  to  record  any  proceedings,  or  give  any 
copies,  attestations,  or  certificates,  d&c,  shall  be  allowed  seven 
eents  for  every  hundred  words,  and  for  every  other  duty,  of  service, 
done,  or  performed,  such  sum  as  shall  be  in  proportion  to  the  fees 
specifically  provided  by  this,  or  any  other  act,  for  such  officers  re- 
spectively."   This  same  provision  was  virtually  r^^nacted  in  the 
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fee  bill  of  1821,  and  ia  the  late  Revised  Statutes.  It  has  long  sinee 
received  a  practical  oonatracticm,  of  giving  tum^enmmeraied  fees  to 
all  persons,  who  are  required,  by  law,  to  perform  services,  for 
which  no  fees  are  specifically  fixed. 

It  is  certainly  difficult  to  conjecture  any  good  ground,  upon 
which  a  general  allowance  should  be  made  to  certain  officers  for  att 
"  duty,  or  service,"  where  no  specific  fee  is  provided,  and  not  ex- 
tend the  same  provision  to  all  officers.  Such,  certainly,  has  always 
been  the  practice  under  this,  and  similar  statutes  since;  and  the 
form  of  the  present  statute  seems  to  justify  such  a  construction.  It 
is  as  follows, — **  All  officers  and  persons — ^whose  duty  it  may  be  to 
record  any  proceedings,  or  give  any  copies,  other  than  such  for 
which  fees^  shall  be  established  by  law,  shall  be  allowed  therefor 
seven  cents  for  each  folio-*-and  for  any  other  services  performed, 
such  sum  as  shall  be  in  proportion  to  the  fees  established  by  law.'* 
I  have  adopted  the  dash^  instead  of  the  eomma^  in  punctuation, 
which  shows  more  clearly  how  the  construction  should  be,  and, 
indeed,  siif5^  be,  to  avoid  par<ta&7y  and  absurdity.  For  if  we  re- 
gard the  provision  as  merely  intended  to  give  a  generai  cempemaiiam 
for  recording  and  certifying,  the  conclusion  is  wholly  unnecessary, 
and,  in  terms  the  most  unequivocal^  extends  Xo  ffU**  other  ser^ces 
performed.^*  Why,  then,  the  question  arises,  should  clerks  be  paid 
for  aU  other  services,  and  not  every  other  ojficer,  or  person^  The 
question,  I  apprehend,  is  unanswerable,  unless  we  conclude  the  leg- 
islature intended  to  discriminate  in  favor  of  recording  and  certify, 
ing  officers,  not  only  as  to  those  acts,  but  all  other  acts  performed,^* 
which  is  too*absurd  to  be  entertain^. 

We  conclude,  then,  that  the  present  Revised  Statutes  do  pro- 
vide, that  ^'  All  officers  and  persons  shall  be  allowed  for  all  other 
services,  than  such  for  which  fees  shall  be  established  by  law,  per- 
formed [by  them,]  such  sum  as  shall  be  in  proportion  to  the  fees 
established  by  law."  This  was  doubtless  the  object,  in  enacting 
the  eighth  section  of  the  107th  chapter,  which  has  been  cited 
above ;— but  in  regard  to  records  and  copies  not  enumerated,  they 
wished  to  fix  the  c<Hnpensation  by  the  fdio.  In  attempting  to  com- 
bine the  two  objects  a  form  of  expression  was  adopted,  that  seemed  to 
exclude  all  other  officers,  except  recording  and  certifying  officers, — 
but  not  necessarilj  exduding  them, — and  the  necessity  of  the  case 
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cis^peb  us  toindude  tbem,  at  the  expeme  of  ybrciiy, the oooatro^ 
tktt  of  the  floords  of  the  act,  in  order  to  avoid  io  groM  an  abnirdity 
u  the  literal  interpretation  would  lead  as  into. 

3.  If,  then,  by  express  provision  of  the  statote,  all  officers  are 
entitled  to  compensation  for  all  official  services,  by  them  performed, 
when  no  fees  are  established  by  law,  in  proportion  to  those  which 
are  established,  the  qnestion  arises,  what  are  illegal  fees  l->-and  how 
are  they  to  be  taken  1  Does  the  mere  act  of  taking  subject  the  pci:^ 
son  to  the  penalty  ?  or  mu9t  it  be  done  bufwingly^  mah  ammo  I 
Here,  too,  there  is  some  di&rence  in  the  phraseology  used  in  giving 
the  penalty  against  difierent  officers,  which,  if  interpreted  literally, 
would  lead  to  a  very  absord  discrimination  in  fevor  of  certain  classes 
of  persons, — ^which  is  the  last  thing  a  legislatore  should  be  supposed 
to  intend,  unless  they  have  very  clearly  so  expressed  themselves. 
'*  Equality  is  equity  "  in  legislation,  as  well  as  every  where  else. 
We  shall  present  the  sections  referred  to.  Sect  14.  '*  If  any  clerk 
of  the  county  or  supreme  court,  in  taxing  any  bill  of  cost,  shaH 
knowingly  include  a  greater  sum,  than  is  provided  for  by  law,  he 
shall  be  liable  to  pay  the  person  aggrieved  the  sum  of  ten  doHars 
for  each  dollar  excess  of  fees,  that  should  be  included  in  such  bill 
of  cost,  and  in  the  same  prq)ortion  for  a  greater  or  less  sum." 
Sect  15w  '^  If  any  attorney,  or  other  person  practising  before  any 
court,  shall  knowingly  make  up,  take,  or  receive,  a  greater  sum,  in 
any  bill  of  costs,  than  is  provided  for  by  law,  he  shall  pay  to  the 
person  aggrieved/'  &c  Sect  16.  "  If  any  officer,  or  other  per- 
son, shall. receive  any  greater  fees,  than  is  provided  for  by  law,  he 
shall  pay,''  &o. 

Here  seems,  in  terms,  a  plain  provision,  that,  if  any  attorney 
shall  knowingly  make  up,  take^  or  receive,  any  greater  sum,  d&c, 
and  if  any  other  officer,  or  person,  shall  receive,  whether  knowihgly, 
or  not,  he  shall  be  subjected  to  the  tenfold  penalty.  Any  man,  at 
all  acquainted  with  the  state  of  public  feeling,  would  least  of  all  look 
for  a  discrimination  in  favor  of  attorneys  in  regard  to  receiving  fees ; 
and  perhaps  no  good  reason  can  be  conjectured,  why  they  should 
only  be  liable  on  proof  of  knowledge,  and  all  others  should  be  pre. 
sumed  to  have  knowledge  of  the  illegality  of  fees  taken  by  them- 
The  reasonable  presumption,  perhaps,  would  be,  that  those  most 
learned  in  the  law  would  be  less  likely  to  oflbnd  ignorantly.    The 
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truth  is,  no  doubt,  that  no  such  discrimination  was  intended  to  be 
made.  The  present  Revised  Statute,  upon  this  subject,  is  almost  a 
literal  transcript  from  the  statute  of  1821,  except  that  there  it  is  all 
in  one  section,  and  What  now  forms  the  sixteenth  section  is  a  mere 
summing  up  of  the  general  provision,  and  extending  it  to  ali  ptr^ 
sohs*  This  general  sweeping  clause]  would  be  supposed  to  be,  in 
some  sense,  qualified  and  explained  by  the  former  part  of  the  same 
section,  when  the  word  ^'  knowingly  "  is  twice  used  as  to  clerks 
and  attorneys,  and  is  omitted  in  the  general  clause  merely  for  the 
sake  of  euphony,  being,  from  its  juxta  position,  almost  necessarily 
implied.  But  when  this  general  clause  comes  to  be  made  a  distinct 
section,  the  implication  of  the  word  knowingly  is  not  so  natural  and 
obvious,  as  when  it  was  all  one  section. 

It  has  sometimes  been  attempted  to  get  rid  of  this  apparent  ab- 
surdity, by  resort  to  another  different  form  in  the  phraseology  of  the 
different  sections  of  the  present  statute.  In  the  fourteenth  and 
fifteenth  sections  the  expression  is,  any  *' greater  8um,"'^^in  the  six- 
teenth section,  any  *'  greater  fees."  The  supposition  has  sometimes 
been  made,  that  this  was  intended  to  be  confined  to  such  fees  only, 
as  are  enumerated  in  the  fee  bill.  But  a  recurrence  to  the  historj 
of  legislation  will  here  best  explain  the  import  of  the  present  statute. 

The  first  statute  giving  a  penalty  for  taking  illegal  fees,  passed  in 
this  state,  was  in  1802,  and  was  as  follows,— extending  only  to  attor- 
neys, sheriffs,  deputy  sheriffs,  bailiffs  and  constables,-^*'  If  any  of 
the  persons  aforesaid  shall  knowingly  and  wilfully  demand  and  r^ 
ceive  any  more  or  greater  fees,  for  any  services  by  them,  or  either 
of  them,  performed,  than  is  allowed  them  by  law,  or  shall  demand 
and  receive  fees  for  services  not  performed,  (unless  it  be  for  services 
which  he  is  obliged  by  law  to  perform  after  receiving  such  fees,) 
he  shall  forfeit  and  pay  to  the  party  aggrieved  four  fold,"  dtc.  This 
statute  continued  in  force  until  1821,  when  it  was  extended  to  all 
officers  and  persons,  stnd  increasing  the  penalty  to  ten  fold.  No 
other  alteration  seems  to  have  been  intended  to  have  been  made  in 
the  law.  The  difference  in  the  use  of  terms  was  doubtless  merely 
accidental  at  the  time,  and  has  been  adopted  into  the  present  revision. 

We  conclude,  then,  that  if  any  officer,^  or  other  person,  knowingly 
take  any  more  or  greater  fees,  that  is,  fees  enumerated,  or  not  enu- 
merated, or  for  services  not  performed,  (and  which  he  is  not  bound 
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lopwfora,  mnA  when  there  is  no  flobelUblion  of  one  serfice  for  an- 
other, done  fairly  and  b§na  Jkk,  and  ad  for  the  oppression  of  the 
person  paying  snch  fees,)  that  such  person  is  liahle  to  the  penalty. 
The  proof  will  be  different  in  different  eases,  bat  roust  osually  be  a 
qoeslion  of  feel,  to  be  determined  andef  all  the  eireamstaeoes  of 
the  ease. 

In  the  present  case  the  officer  was  devly  not  entitled  to  pay  for 
travel,  esusept  aotual  travel  one  way  in  the  commitment,  there  being 
no  retoffs  necessary ; — bnt  such  a  practice  might  have  led  him  to 
eoodnde  he  Was.  The  charge  for  **  con?eyance  "  is  not,  under  or- 
dinary ckcomstances,  allowable ;  for  if  a  man  is  able  to  endure  a 
eonfineaient,  he  is  nsnaliy  able  to  tra?el  on  foot,  in  order  to  reach 
the  place  of  oon&iement;  and  the  officer  may  walk  with  him,  if  he 
choose;  or  he  may  ride,  md  carry  his  prisoner  at  the  same  foe. 
This  b  an  item  of  foes  of  modern  invention,-»at  least  in  common 
cases  of  commitment  for  debt.  The  price  of  the  copies  may  be 
determined  by  the  number  of  words. 

Judgment  rorersed,  and  new  trial. 


Wyllib  Lyman  and  Elias  Lyman,  administrators  of  Euas  Ly- 
man, 0.  William  Webber,  Jr. 

An  adminiftrator,  who  is  out  of  pogBeBsioti,  of  real  estate,  whether  disseized, 
or  bariDg  surrendered  the  possession  to  the  heir,'  can  neither  maintain 
twpan,  nor  an  action  on  tho  ease,  in  bohalf  of  tbo  hoir,  ftr  an  act  which 
it  •  dawga  to  tbo  hihoritaiica* 

In  this  casb  the  plaimifis  declared  against  the  defendant  in  a 
plea  of  the  case,  alleging  that  they  were  possessed,  as  administra- 
tors, of  certain  premises,  which  were  the  property  of  the  intestate, 
in  his  liiiBtime,  and' of  which  he  died  seined,  upon  which  there  were 
lying  a  quantity  of  Med  trees^  timber,  cord  wood  and  brosh, 
which  had  been  cut  and  partly  prepared  for  removal  for  the  pur- 
pose of  clearing  and  coltiTatiog  the.  land,  and  that  the  defendant  set 
fire  to  the  said  felled  trees,  timber,  cord  wood  and  fatoshi  knowing 
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that  the  same  were  not  prepared  and  dried,  bo  as  to  be  in  a  proper 
condition  for  burning,  whereby  the  land  was  improperly  and  badly 
burned  over,  and  greaUy  injured,  dl&c.  Plea,  the  general  iasue,  and 
trial  by  jury. 

On  trial  it  waa  conceded  that  £liaB  Lyman  died  intestate  in  1884, 
he  then  being  seized  iu  fee  of  the  premises  described  in  the  declar- 
ation and  that  the  plaintiffii  were,  and  continued  to  be,  to  the  time 
of  trial,  the  administrators  upon  his  estate.  It  appeared  in  eri- 
dence  that  the  plaintiffs,  for  several  years  after  the  decease  of  the 
intestate,  leased  the  said  premises  to  different  individuals,  and  that, 
in  1841,  one  Joseph  F.  Tilden,  whose  wife  was  a  daughter  of  the 
intestate  and  still  living,  entered  into  possession  of  the  premises, 
and  continued  in  possession  thereof  to  the  time  of  trial,  managing 
the  same  ;•  but  there  was  no  evidence  as  to  the  terms,  or  agreement, 
or  under  whom,  he  went  into  possession.  It  farther  appeared,  that, 
in  the  spring  of  1843,  one  French,  who  was  employed  by  Tilden, 
cut  over  about  five  acres  of  the  land,  being  wood  land,  for  the  pur- 
pose of  clearing  the  same,  and  that  in  May,  1843,  the  defendant,  in 
his  own  wrong,  set  fire  to  the  wood,  brush,  &c.,  lying  upon  the 
land,  at  an  improper  time  for  burning  the  same,  by  reason  of  which 
it  became  more  expensive  to  ciear  the  land,  and  the  land  itself  be- 
came less  valuable  to  the  occupier,  than  it  would  have  been,  if  the 
wood,  brush,  &c.,  had  been  well  burned,  which  might  have  been 
done  afterwards,  and  showing  a  probable  damage  to  the  crops, 
which  might  have  been  put  upon  the  land, — though  it  did  not  appear 
from  the  evidence  that  any  had  been  sowed. 

The  defendant  contended;  that  upon  these  fa«ts,  this  action  could 
not  be  sustained ;  but  the  court,  pra forma,  directed  the  jury  to  re- 
turn a  verdict  for  the  plaintiff,  assessing  sud»  damages  as  they 
should  find  had  resulted  from  the  wrongful  act  of  the  defendant. 
To  this  direction  the  defendant  excepted. 


>  for  defendant. 


Tilden  and  his  wife  were  in  possession  of  the  premises  at  the 
time  the  injury  complained  of  was  committed,  and  had  been  for 
some  years,  apparently  in  the  right  of  the  wife,  as  one  of  the  heirs 
of  the  intestate.  Consequently,  the  action  should  have  been  brought 
in  their  names. 
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Bat  if  the  tdmiiiistrators  can  recover  at  all,  aiider  the  eircain- 
ataDces»  the  aetioQ  ehouid  have  beea.treapasB, — the  act  complained 
of  having  been  forcible,  and  the  injury,  resulting  therefrom,  imme- 
diate, and  not  consequential.  3  BL  Com.  908^.  ^  I  Chit.  PI.  126^ 
133.  2  St^hen'e  N.  P.  1003-4.  3  lb.  2029.  5  Taunt  649.  8 
lb.  190, 191. 

If  the  facts  show  a  case  of  landlord  and  tenant,  case  will  lie,  in 
the  name  of  the  landlord,  only  for  an  injury  to  the  reversion.  If 
the  injury  is  to  the  tenancy,  trespass,  in  the  name  and  right  of  the 
tenant,  is  the  remedy.    The  latter,  if  any,  is  this  case. 

If  the  injury  was  of  a  permanent  nature,  the  remedy  would  be 
case,  and  should  be  sought  in  the  name  and  right  of  the  heir,  and 
not  of  the  administrator.  3  Cow.  299.  5  Cow.  501.  16  Mass. 
380. 

J.  Berry  S^  L.  B.  Peek  for  plaintifi. 

Under  our  statute,  on  the  death  of  the  intestate,  the  title  to  the 
land  vested  in  the  heirs,  and  not  in  his  personal  representatives. 
The  only  claim,  the  plaintiffs  have  to  the  real  estate,  is  a  Hen  for 
the  payment  of  debts.  They  are  authorized,  however,  to  bring 
actions  for  the  recovery  of  damages  for  all  injuries  to  the  real  and 
personal  estate ;  and  the  only  question  is,  whether  the  plaintiffs  rem- 
edy, for  the  injury  complained  of,  is  in  case.  The  declaration  does 
not  count  upgn  an  entry  on  the  premises,  but  complains  that  the 
defendant,  by  setting  ire  to  the  fallen  trees  at  an  improper  time, 
rendered  it  more  difficult  to  dear  the  land.  This  injury  is  clearly 
consequential.  As  a  consequence  of  this  unlawful  act,  certain 
cordwood  was  also  burned  up.  If  A.  should  set  fire  to  B-s  build- 
ings, and  the  fire  should  extend  to  and  destroy  the  buildings  of  C, 
might  not  the  latter  sustain  cau  ?  Would  not  this  be  the  appropri- 
ate remedy  !  So  in  this  case,  the  fire  set  to  the  felled  trees  ex- 
tended to  and  destroyed  the  wood  and  timber.  This  was  a  conse- 
quence of  the  act  But  if  trespass  is  the  appropriate  remedy  for  a 
part  of  the  injury  complained  of,  and  cau  for  the  remainder,  why 
may  not  this  action  be*  supported.  Knott  v.  Digges,  6  Har.  & 
Johns. 230,  is  a  direct  authority  in  favor  of  this  action.' 

Will  it  not  be  presumed,  after  verdict,  that  the  damages  were 
given  for  the  consequential  injury  only?  and  that  the  jury  were  so 
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iottraeted  by  the  ooort !  If  the  declaration  alleged  that  the  de- 
fendent  entered  open  the'pren:it8e8,  the  oaae  would  have  aisomed  t 
diflbrent  aspect.  Bot  it  doea  not  appear  that  he  ever  did  ao,  and  it 
is  not  to  be  presomed  that  he  did,  aa  he  might  have  conmiwiiGaled 
the  fire  to  the  felled  trees,  brash,  &c,  without  nm  efttry.  Waa 
there  any  trespass,  then,  on  the  freehold? 

The  opinion  of  the  ooart  was  delivered  by 

Bbnnbtt,  J.  The  object  of  tbia  action  if  to  recovev  damages, 
which,  it  is  elaimed,  the  plaintifih,  in  their  representative  oapaeityi 
have  sustained  by  reason  of  the  defendant ;  haiviag  wrongfoUy  aet 
fire  to  a  quantity  of  timber,  brush,  6l&c.,  which  liad  been  cut  upoo 
certain  premises,  of  which,  it  is  alleged,  the  plaintiffii,  as  administra* 
tors  of  the  intestate,  were  seized  and  possessed.  The  declaration 
seems  to  be  partly  in  trespass,  and  partly  in  case ;  but  it  is  not  es- 
sential, that  we  should  decide  to  which  claas  of  actioDS  it  is  to  be 
rbibrred,  since,  in  either  point  of  view,  the  facta  detailed  in  this  bill 
of  exceptiona  will  not  sustain  the  action. 

It  aeems  that  the  intestate  died  seized  of  the  premises  described 
in  the  declaration,  and  was  the  owner  thereof,  and  thai  tte  plain* 
tiflb,  as  his  administrators,  having  taken  oontrol  of  them,  leaned 
them  to  divers  individuale  fbr  a  peri0d  of  s»x  or  seven  years,  and 
that,  in  1841,  one  Tilden,  who  had  married  the  intestate's  danghter, 
who  was  still  living,  went  into  possession  of  the  pregiisee,  and  has 
ever  since  remained  in  possession,  appareniljr  earrying  them  oo  Aw 
himself.  The  case,  however,  is  silent  as  to  the  eircumstaiioes  of 
Tilden's  going  into  possession,  and  also  as  to  the  person  under 
whom  he  went  into  possession.  We  most,  eensequently,  consider 
Tilden  in  possession,  either  as  a  disseisor,  or  else  as  matter  of  mght. 
If  we  could  presome  a  surrmder^  by  the  adtoinietrators,  of  thm 
then  present  possession  of  the  premises  to  Tilden,  in  behalf  ef  bis 
wife  who  was  one  of  the  heirs  at  law,  still  this  would  not  help  A% 
easei  In  either  event  the  administrators  could  not  maintain  an 
action  of  trespass,  not  having  amy  possession ;  and  though  an  actiott 
on  the  case  may  be  maintained  by  a  person,  who  has  a  reversionary 
interest,  for  an  injury  done  to  real  estate,  which  works  a  damage  te 
htm  in  reversion,  yet  the  present  is  not  sueh  an  action.  The  aef ioo 
is  brought  by  the  plaintifls^  upon  tibe  tide  of  their  tatestaitei  md 
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llMjiMitlMr  dtdlaro  for,  nor  olaan,  anj  dainagd  in  behalf  of  any 
ravenionary  interest. 

We  think  it  is  quite  clear,  that  an  adniinistrator,  who  is  out  of 
poseassion  cannot  maintain  an  action  on  the  case,  in  behalf  of  the 
heir,  for  an  act,  which  is  a  damage  to  his  inheritance.  If  it  ap* 
peered,  that  the  whole  estate  was  wanted  for*  the  payment  of  the 
debts  of  the  intestate,  and  an  injury  was  done  to  it,  while  the  ad*, 
ministrators  were  out  of  possession,  and  the  action  was  brought  fer 
the  benefit  of  orediiors,  it  might  possibly  merit  a  different  consider- 
ation. But  that  is  ttol  this  case.  The  result  is,  that,  whatever 
▼lew  we  take  of  this  case,  the  proof  cannot  sustain  this  action,  and 
the  judgment  of  the  county  court  is  reversed. 


Town  op  Tunbridge  v.  Town  op  Norwich,  Appellants. 

All  that  If  required,  in  order  to  cbarge  a  legal  eettlement  by  sevett  years' 
raaMenoa)  n,  that  Ike  peimm  ilioaKl  have  hie  permanent  domioil  in  the 
•eooiid  Iffwa  ftr  sbtui  eonseoutiTe'yearav  being  tui  jmriti  and  that  neither 
he,  nor  bia  family,  if  he  have  one,  should  become  chargeable  to  either  town. 

fiot  it  is  not  necessary  that  be  shonld  have  a  fkmily,  or,  if  he  have  one,  that 
they  ebonld  be  raaintainod  by  him,  or  reside  with  bim,  provided,  tbej  do 
not  beaorae  a  public  charge,  im  tfaie  oaae  the  panper's  wife  and  Amily 
resided  in  another  statai  daring  the  whele  of  the  seven  years,  and  it  was 
held  that  the  change  of  residence  was  not  thereby  affected,  and  that  the 
new  settlement  gained  by  the  husband  became  the  place  of  the  wife's  legal 
settlement,  although  the  husband  had  deserted  her,  in  such  other  state, 
more  than  twenty  years  prior  to  the  making  of  the  order  of  removal,  and 
they  had  vevsr^  fivm  that  time,  lived  together  ae  hneb«Bd  and  wiflk 

JlyniAii  ftom  an  order  of  removal  of  John  Broughton  and  his 
W]fe»  The  case  was  tried  by  the  court  upon  tlie  fbUowing  state- 
'nent  of  fkcte,  agreed  to  by  the  parties. 

About  the  year  1796  the  said  John  BroughtM,  and  hb  wife 
Hwpah  ftroaghtony  mowd  from  tie  Stnte  ef  Connecticut  iotD 
the  town  of  Tnabridge,  and  rsaided  there  unitl  the  year  1817, 
during  which  time  they  had   sereral   children*     In  tba   year 
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1817  the  said  Broughton  moved  wi(h  his  wife  and  family  into 
the  State  of  New  York ;  and  in  the  year  1820  he  left  his  wife 
and  family  in  New  York  and  came  to  the  town  of  Norwich,  where 
he  resided,  and  supported  himself,  until  the  year  1832,  when  he 
married  another  woman,  and  moved  with  her  to  Barnard,  in  this 
state,  where  he  resided  with  her  for  about  six  years  and  six  months, 
when  she  died,  and  the  said  Broughton  went  to  Tunbridge,  to  reside 
with  his  son,  Humphrey  Broughton, — which  was  in  May,  1839. 
About  the  year  1833  the  said  Humphrey  Broughton,  who  then  re- 
sided in  Norwich^  went  to  New  York  and  brought  home  his  mother, 
the  said  Hannah  Broughton,  and  she  resided  with  him  until  the  year 
1839,  when  he  removed  to  Tunbridge,  and*  took  the  said  Hannah 
with  him.  From  May,  1839,  the  said  John  Broughton  and  Hannah 
Broughton  continued  to  reside  with  the  said  Humphrey  until  De- 
cember, 1841,  when  they  were  removed  to  Norwich  by  virtue  of  the 
order  of  removal  made  in  this  case.  While  they  resided  with  the 
son,  they  did  not  cohabit  or  live  together  as  husband  and  wife,  nor 
have  they  ever  so  lived,  since  the  said  John  left  his  wife  and  family 
in  New  York  in  1820. 

Upon  these  fads  the  county  court  decided  that  both  the  paupers 
were  duly  removed ;  to  which  deci8i<m  the  defendants  excepted. 

L,  B.  Vilas  for  defendants. 

From  the  facts  agreed  upon  it  appears  that  the  pauper  Hannah 
Broughton  has  not  been  treated  as  the  wife  of  John  Broughton  since 
1820,  and  that  she  has  not  lived  with  him  as  his  wife  since  that 
time.  Hence  we  insist  that  her  residence  cannot  be  controlled  by 
his,  and  that  she  could,  during  this  time,  acquire  a  settlement  by 
her  own  residence^  There  is  no  pretence  that  she  acquired  a  settle- 
ment in  Norwich  in  her  own  right.  Beihdv.  Tunbridge^  13  Vt. 
445.  But  if  the  court  should  hold  that  they  were  to  be  regarded  as 
a  family,  then  it  follows  that  the  residence  of  John  Broughton,  in 
Norwich,  while  his  wife 'was  in  the  state  of  New  York,  previous  to 
1833,  would  not  create  a  settlement  in  Norwich,  and  therefore  that 
neither  of  the  paupers  had  a  settlement  in  Norwich.  In  the  one 
event  the  court  would  hold  that  the  woman  was  unduly  rensoved, 
and  in  the  other,  that  both  the  woman  and  the  man  had  no  settle- 
ment in  Norwich. 
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0.  lUtfe  for  plaintiffs. 

1.  The  plaiQtifl&  insist,  that,  from  the  facts  in  this  case,  it  is 
erident,  thai  John  Broughton's  legal  settlement  is  in  Norwich. 
Blade's  Stat  361-88^  Middktown  t.  PouUney,  2  Vt.  437.  Bttr- 
Ungtm  y.  CalaU,  1  Vt  385.  Georgia  ▼.  Grand  Isk,  I  Vt.  464. 
AMrs  qfCkq/in  ▼.  Wardens,  15  Vt  560.  Starksbwo'  y.  Hine- 
burgh,  13  Vt.  215.    Brayton  185. 

2..  Hannah  Boogbton,  being  de  lege  the  wife  of  John  Broughton, 
has  her  legal  settlement  also  in  Norwich.  This  is  so  notwithstand- 
ing their  separation,  and  would  be  so,  were  there  a  divorce  a  vin- 
culo. Slade's  Stat  381.  1  Bl.  Com.  363.  WeUs  ▼.  Wtsthaven, 
5  Vt  322.  Rex  r.  Eliham,5  East  113.  Eastwoodhey  r.  Westwood- 
key,  1  Str.  438.  Bamet  t.  Concord,  4  Vt.  564.  BrookfieU  ▼. 
HariUmd,  10  Vt  424.  Bradford  ▼.  Luneuhurgh,  5  Vt.  481. 
Georgia  ▼.  Grand  Isle,  I  Vt  464.  Beihel  ▼.  Tunbridge,  13  Vt 
445.  Townsend  t.  BiUerica,  10  Mass.  411.  Canton  ▼.  BentUy, 
11  Mass.  441.  MiddUbury  v.  WdUham,  6  Vt  200.  Hanover  t. 
Weare,  2  N.  H.  Rep.  131.  Landaff  ▼.  Atkinson,  8  N.  H.  Rep. 
532.  RayaUon  ?.  West  Fairlee,  11  Vt  438.  Dalton  r.  Bernards- 
town,  9  Mass.  201.  Guilford  v.  Ozferd,  9  Conn.  321.  Hartland 
▼.  Famfret,  11  Vt.  440, 

The  opinion  of  the  court  was  delirered  by 

RxnFXELD,  J.  The  only  question  in  the{>re8ent  case  is,  I  appre- 
hend, whether  John  Bronghton,  the  husband,  was  duly  removed. 
For  if  that  is  true  of  the  husband,  it  follows^  of  necessity,  in  regard 
to  the  wife,— there  being  no  law,  by  which  she  can  ha?e  a  settle- 
ment in  any  other  town,  than  that  of  her  husband's  settlement,  if  he 
has  a  legal  settlement  within  the  state. 

There  can  be  no  good  ground  to  doubt,  from  the  case,  that  John 
Bronghton  had  a  legal  settlement  in  Tunbridge  in  the  year  1817, 
wh^n  he  left  for  the  state  of  New  York.  For,  having  resided  in 
Tunbridge  from  1798  until  that  time,  when,  both  by  the  statute  of 
1797  and  that  of  1801,  one  year's  residence  would  give  a  legal  set- 
tlement, we  are  not  to  presume  that  this  long  residence  was  ren- 
dered inoperative,  for  the  purposes  of  gaining  a  settlement,  by  some 
impediment,  like  constraint,  or  subjection,  or  imprisonment,  or 
wprdship. 
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As  the  pauper's  residence  out  of  the  state  is  not  to  be  taken  into 
the  account,  the  only  remaining  question  is,  whether  the  seven 
year's  residence  in  Norwich,  and  maintaining  htmsdf,  his  wife  being 
abandoned  in  the  state  of  New  York,  is  such  a  residence  as  woold 
change  his  legal  settlement  to  that  town.  This  residence,  it  will  be 
noticed,  is  from  1620  to  189S,  more  than  se?en  years  after, the  re- 
peal of  the  proviso  to  the  act  of  1817,  in  the  year  1833.  That  seveii 
years'  residence  in  another  town  should  bare  the  effect  to  change 
his  legal  settlement,  it  is  requited  that  he  should  reside  there  and 
''  maintain  himself  and  family,  and  not  become  chargeable  to  either 
of  said  towns." 

It  is  not  to  be  inferred  from  the-  expression  ''  and  family''  in  the 
statute,  that  a  man,  in  order  to  change  his  settlement  under  this 
provision  of  the  statute,  must  have  a  family,  or  that  be  must  necessa- 
rily have  maintained  hin^self  and  family,  or  bimsdf,  if  he  have  no 
family,  independant  of  all  aid  from  any  source  whatever,  besides  his 
own  personal  labor  and  services.  This  would  be  an  unreasonable, 
not  to  say  an  abusurd,  construction.  But  the  meaning  of  the  statute, 
undoubtedly,  is,  that  be  shall  maintain  himself,  or  himself  and  fam- 
ily,  if  he  have  one,  so  that  neither  shaU  become  chargeable  to  amy ' 
town  for  support.  But  if  the  man,  or  his  family,  should  receive 
presents,  or  if  either  should  inherit  property,  or  if  his  family  should 
maintain  him,  instead  of  his  maintaining  the  family,  as  is  sometimes 
the  case,  it  would  not  prevent  the  change  of  settlement*  All  that  is 
necessary  is,  that  he  should  have  his  permanent  domicil,  for  seven 
consecutive  years,  in  the  second  town,  and  keep  himself  and  family 
from  becoming  chargeable  to  either  town.  If  some  of  his  fiimily 
are  with  friends,  visiting,  or  boarding,  or  if  some  of  them  abandon 
him,  or  are  abandoned  by  him,  bnt  still  do  not  become  a  puUic 
charge,  it  will  not  prevent  the  operation  of  the  residence  to  change 
the  settlement. 

.   Judgment  affirmed. 


\ 
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dttdUa^uei^  will  not  He,  to  affect  a  judgoaent  rendered  hy  a  justice  of  the 
peace,  when  the  matter  of  the  complaint  would  be  pcopef  mjhi&ct  Ar  a  writ 
of  error  }  and  it  malies  no  difference  that  the  right  to  bring  a  writ  of  enror, 
in  such  case,  baa  been  taken  away  by  statute. 

'Theielbre,  whetre  the  defendant,  in  an  action  before  a  justice  of  the  peace,  has 
due  notice  of  the  pendency  of  the  snit,  and  appears,  and  ie  denied,  by  the 
justice,  the  right  of  a  trial  by  jury,  he  can  have  no  remedy,  by  writ  of  oiuKto 
qiurtith  against  the  plaintiff. 

The  ca80  of  2}f2er  ▼,  XatAfqp»  6  Vt.  170,  extending  the  remedy  by  tmdUa  qm* 
rda  to  a  case,  in  which  the  right  of  appeal,  to  which  the  party  was  clearly 
entitled,  was  denied,  has  been  held  an  authority  in  cases  'prtdMdy  identical^ 
bnt  not  in  cases  similar  only  by  a  supposed  analogy  of  reasoning. 


AupiTA  Cli7EBELA«  The  pUiotiff  allegisd,  in  subatauce*  that  he 
had  been  tgoaerced  by  the  plaintiff  in  a  fine  for  the  non-^performaAee 
of  military  duty,  under  the  statute  of  1843  in  reference  to  the  mUi- 
tia^  and  had  been  summoned  to  appear  before  a  justice  of  the  peace, 
to  show  cause  why  judgment  for  the  fine  and  «ofts  should  not  be 
rendered  against  him^  and  that  he  appeared  at  the  time  and  place 
designated  and  demanded  a  trial  by  jury,  and  that  the  justice  re- 
fu8e4  to  allow  him  a  trial  by  jury,  but  rendered  judgment  against 
him  for  the  fine  and  costs.  The  defendant  demurred  to  the  «qoi- 
plaint. 

The  county  court  adjudged  the  complaint  insufficient;  to  which 
decision  the  plaintiff  excepted. 

/.  p.  Kidder  tot  defendaDt. 

1.  The  writ  of  audita  quefeta  lies  k  thoid  caaui,  only,  wJhere 
the  party  ba«  not  had  his  day  in  oourt^«4*diat  is,  where  he  has  not 
had  notice,  so  that  he  oould  appear,  or  has  been  prevented  from  at- 
leoding  by  the  fraud  of  the  oppomte  party;  Bmreit  ▼.  Vaughn,  6 
Vt.  248;  Dodge  ▼.  Hubben,  1  Vt.  491 ;  1  Sw.  Dig.  780 ;  and  the 
complainant  must  set  forth,  in  his  writ,  some  illegal  or  firaodulent 
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act  of  the  partj,  or  it  will  be  adjudged  insufficient    Sutton  et  alv. 
TyrrM,  10  Vt  87.    Litth  ?.  Owi,  1  Aik.  863. 

2.  In  this  case  the  magistrate  did  npt  trr^  in  refusing  to  the  de- 
linquent a  trial  by  jury.* 

L,  B.  Peek  for  plaintiff. 

The  only  remedy  for  the  plaintiff  is  the  one  adopted.  If  he  can- 
not obtain  redress  in  this  mode,  he  is  without  relief.  The  adjudi- 
cations of  this  court,  in  analagous  caseii,  secjm  to  apply  with  great 
force  to  the  case  at  bar.     Tyler  ▼,  Lathrap,  5  Vt.  170. 

The  opinion  of  the  court  was  delivered  by 

Bennett  J.  We  do  not  think  the  plaintiff  can  succeed  with  this 
action.  The  only  ground  of  the  plaintiff's  complaint  is,  that  he  was 
wrongfully  denied,  in  the  justice's  court,  a  trial  by  jury.  It  is  of  no 
importance,  in  this  case^  to  inquire  whether  be  had  a  right  to  a  jury 
trial,  or  not,  since  it  is  quite  clear,  that,  if  such  right  existed  under 
the  statute,  the  denial  of  it  would  constitute  no  good  ground  for  this 
proceeding.  It  would  at  most,  be  but  error  in  the  proceedings  of 
the  justice.  The  complainant  had  his  day  in  court,  and  his  ground 
of  grievance  is,  that  he  had  his  trial  by  the  court,  and  not  by  a  jury, 
as  he  claims  was  his  right.  The  fact  that  our  legislature  have  not 
allowed  a  justice^s  judgment  to  be  reversed  upon  a  writ  of  error 
is  no  reason,  why  their  errors  should  be  corrected  upon  audita 
querela. 

This  case  is  not  like  the  case  of  Ttfler  v.  Lathrap,  5  Vt.  170. 
In  that  case  the  justice  denied  to  the  defendant  an  appeal,  in  a  case 
in  which  he  was  entitled  to  one.  Though^  in  that  case  the  audita 
querela  was  sustained,  in  comformity  to  a  practice,  as  it  was  said, 
which  had  obtained,  to  allow  such  a  remedy ;  and  though  that  case 
has  been  since  followed,  in  cases  precisely  identical^  yet  we  are  not 
disposed  to  extend  it,  by  a  supposed  analogy  of  reasoning,  so  as  to 
make  it  an  authority  for  other  cases. 

The  judgment  of  the  county  court  is  affirmed. 

*Tbig  point  wai  argued  at  length  by  th«  connael  for  both  partiea;  but,  aa 
it  waa  left  undecided  by  the  court,  the  argumenta  need  not  be  detailed. 
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If  property  be  bailed  Ibr  a  specified  timey  and,  before  the  term  expiree,  the 
bailee  deatroy  the  property,  the  bailor  may  auatain  trover  agaioiat  him  for 
iti  Talue. 

That  the  defendant,  ia  an  action  for  a  tmif  waa  inaane,  at  the  time  of  eom- 
mitting  the  injury,  is  no  defence  to  the  action ;  and,  if  the  action  be  for 
deitroyiog  property  entrusted  to  the  defendant,  it  is  no  defence  that  the 
plaintiff,  at  the  time  of  delivering  the  property  to  the  defendant,  knew 
that  be  was  insane. 

A  witness,  not  a  professional  man,  may  give  hie  optmen  in  evidence,  in  con- 
nection with  the  fects  upon  which  his  opinion  is  founded,  and  as  derived 
from  them ;  thongh,  iV  Bkhhxtt,  J.,  he  could  not  be  allowed  to  give  hie 
opinion,  founded  upon  fecta  proved  by  other  witnesses. 

When  it  appears  from  the  whole  case,  as  stated  in  the  bill  of  exceptions,  that 
the  plaintiff  is  entitled  to  recover,  the  case  will  not  be  remanded,  for  a  new 
trial,  though  evidence,  offered  by  the  defendant  in  the  court  below,  may 
have  been  rejected  improperly  under  the  view  there  taken  of  the  ease  by 
the  parttee  and  the  court. 

Troter  for  oae  ox*  Plea,  the  general  issue,  and  trial  by  the 
jory. 

On  trial  it  was  conceded  by  the  defendant,  that,  previoas  to  May, 
1844,  the  plaintiff  delivered  to  the  defendant  a  pair  of  oxen,  to  be 
kept  by  the  defendant  and  worked  suffieient  to  pay  for  their  keep- 
ing, and  that,  on  or  aboat  the  tenth  day  of  May,  1844,  the  defend- 
ant killed  one  of  the  oxen,  while  at  work  with  them,  by  putting  a 
cord  aroond  his  neck  and  strangling  him. 

The  defendant's  counsel  then  introduced  testimony,'  tending  to 
prore  that  the  defendant,  about  thirty  years  ago,  was  insane,  and 
that  he  had  been  insane  at  intervals,  ever  since,  and  that  he  was  in. 
sane  at  the  time  the  oxen  were  delivered  to  him  by  the  plaintiff,  and 
also  at  the  time  he  killed  the  ox,  and  that  this  was  known  to  the 
plaintiff.  The  defendant's  counsel  then  proposed  to  inquire  of  the 
witnesses,  who  were  acquainted  with  the  defendant  and  had  con- 
versed with  him,  their  opinion  as  to  his  insanity;  to  this  the  plain- 
tiff objected,  for  the  reason  that  the  witnesses  were  not  professional 
men,  and  had  no  skill  in  such  matters,  and  the  testimony  waa  exp* 
eluded  by  the  court. 
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The  defenduil'B  tooMel  requested  the  eourt  to  charge  the  jury, 
that,  if  they  found  that  the  defendant  was  insane  generally,  and  that 
the  plaintiff  suffered  the  oxen  to  go  into  his  possession  voluntarily, 
knowing  that  he  was  insane,  and  that  he  killed  the  ox  as  tko  testi- 
mony tended  to  show,  the  plaintiff  was  not  entitled  to  recover ; — 
and  that,  if  they  found  that  the  defendant  had  been  insane  at  inter- 
vals for  the  last  thirty  years,  and  had  lucid  intervals,  the  burden  of 
proof  was  upon  the  plaintiff,  to  show  that  the  defendant  killed  the 
ox  in  a  lucid  interval. 

The  court  instructed  the  jury,  (hat,  if  the  plaintiff  delivered  the 
oxen  to  the  defendant  when  he  was  insane,  and  this  known  to  the 
plaintiff,  and  that  the  defendant  was  insane  at  the  time  he  killed  the  ox, 
the  plaintiff  was  not  entitled  to  recover,  but  that  the  burden  of  proof 
was  upon  the  defendant,  to  show,  that,  at  the  time  of  killing  the  ox, 
he  was  insane.  » 

The  jury  returned  a  verdict  for  the  pUuatiC  Exception  by  de- 
fendant. 

A.  Underwood  for  defendant. 

1.  The  defendant  insisU  that  the  Court  erred,  in  exdudiag  the 
witnesses  from  giving  their  opinion  as  to  the  insanity  of  the  deiend- 
ant.  Though,  as  a  general  rule,  professional  men  aad  men  of  skill 
in  particular  matters,  only,  can  express  an  opinion,  yet  in  cases  ef 
insanity  the  rule  is  different  Lester  v.  PiUsford^l  Vt  158.  Clark 
V.  State^  12  Ohio  Rep.  463,  cited  in  7  Law  RepcNrter,  No.  7g  Title 
Insanity,  3  Stark.  Ev.  1707,  note  2,  and  cases  cited. 

2.  The  court  erred,  we  insist,  in  instructing  the  jury,  that  thaj 
must  find  the  defendant  insane,  ai  the  time  the  oxen  went  into  his 
hands  and  that  the  plaintiff  knew  it.  It' could  make  no  differencep 
that  the  plaintiff  might  have  bailed  the  cattle  to  the  defendant  in  a 
lucid  interval  If  he  knew  the  defendant  was  subjea  to  fits  of  in- 
sanity, the  plaintiff  could  be  considered  none  the  less  raah|  heedless 
and  fool  hardy,  from  the  fact  that  he  selected  a  hteid  imtgrval, 
wherein  to  put  his  property  into  the  hands  of  defendant. 

3.  The  burden  of  proof,  we  insist,  u  upon  the  pkiatiff  to  show 
that  defendant  was  sane,  at  the  time  of  doing  the  act  which;  caused 
the  death  of  the  ox.  *'  Semelfuribundus,  Semper  fwribundus  grae- 
sumitur."  3  Stark.  Ev.  1702-3;  Atfy  General  v.  PanUker^  cited 
in  note  to  lb. 
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l«  lastnity  is  bo  defence  to  tn  action  of  thh  kiod ;  tcfr,  if 
proredy  it  ^nly  goes  to  the  inteiKion  with  wbick  the  act  is  done,  or 
to  ahow  that  it  was  done  without  any  intent  in  law«  But  in  thia  ac- 
tion the  intention  k  immaterial.  The  defendant  Would  be  equally 
liaMe,  if  he  killed  the  ox  by  miatake,  or  wtthont  designingf  so  to  do, 
aa  by  accident.  1  Chit.  PI.  65.  5  Bac.  Abr.Tit  Trespass  G.  184. 
4  M.  Com.  36,  note  6.  3  Bao.  Abr.  86.  2  Saund.  PI.  &  E?.  650. 
14  Mass;  907.  Ray's  Med.  Jar.  of  Insanity,  S87-«.  1  8w.  Dig. 
631.    Blown  on  Actions  at  Law  218. 

2.  The  witnesses,  whose  opinions  were  asked,  were  not  profes^ 
aional  or  scientific  men,  and  they  were  not  asked  to  give,  in  con- 
neclion  with  their  opinion,  the  ikots  on  which  it  was  founded,-— 
without  which  it  is  inadmissible.  7  Tt.  161.  1  Conn.  0.  1  8w. 
Kg.  749.    9  Mass.  225.    9  Stark.  Ev.  1707,  note. 

3.  There  was  no  testimony,  tending  t<y  show  generd  insanity, 
in  the  case ;  of  course  the  defendant  was  not  entitled  to  the  charge 
by  the  court,  as  requested,  in  relation  to  that  matter.  It  is  not  the 
duty  of  the  court,  to  instruct  the  jury,  up6h  points  that  do  not  arise 
in  the  case,  and  which  have  no  connection  with  it. 

4.  If  the  defendant  was  insane  by- turns  and  had  lucid  intervals, 
at  the  testimony  tended  to  ahow,  the  burden  of  proof,  to  show  the 
state  of  the  defendant's  mind  when  the  act  was  done,  rests  on  the 
defewdant.  The  presumption  is  in  favor  of  sanity.  3  Bac.  Abr. 
89.    1  Rusaell  on  Crimes  7.  -  lb,  17,  note. 

5.  That  the  plaintiff  bailed  the  ox  to  the  defendant,  knowing  him 
tube  insane,  can  make  no  diibrenee,  if^true ;  no  oontract^waa  made 
about  killing  the  ox,  nor  would  any  action  on  contract  be  the  proper 
action  in  this  case. 

Thai  opinion  of  the  court  was  ddivered  by 

BEnivxTT,  J*  No  question  was  made  on  the  tri^  in  regard  to 
tbe  ownnersbip  of  the  6x,  or  at  to  the  fact,  that  he  was  killed  by 
die  defendant  The  oxen,  it  seems,  were  bailed  by  the  plaintiff  to 
the  defendant,  to  be  used  by  him  to  pay  for  their  keeping,  and  it 
appears,  that  while  the  defendant  had  them  in  his  possession  under 
this  contract,  he  destroyed  one  of  them  by  strangiing  him. 

The  defence  was  put  upon  the  groutid  tliat  the  defendant  was  in- 
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sane,  both  at  the  time  of  the  bailment,  and  also  at  the  time  be  kiUed 
the  oz,  and  that  the  plaintiff  knew  of  his  insanity,  when  be  baXed 

.     him  the  oxen.    Can  such  a  defence  avail  the  defendant  1 

It  is  a  common  principlev  that  a  hinaiie  is  liable  fi)r  any  tort, 
which  he  may  commit,  though  he  is  not  punishable  crimmaUy. 
When  one  receives  an  injury  from  the  act  of  another,  this  is  a  tres- 
pass, though  done  by  mistake,  or  without  design.  Consequently, 
no  reason  can  be  assigned,  why  a  lunatic  should  not  be  held  liable. 
The  fact,  that  the  plaintiff  might  have  known  that  the  defendant  was 
insane,  when  he  let  him  have  the  oxen,  cannot  toll  his  right  of  ac. 
tion.  To  give  Co  it  that  effect,  it  woukl  be  necessary  to  infer  from 
it  the  plaintiff's  assent  to  the  trespass.  Though  this  might  evince, 
a  want  of  prudence  in  the  plaintiff,  iir  entrusting  his  oxen  in  such 
hands.  Yet  it  is  no  evidence,  tending  to  prove  his  assent  to  their 
destruction.  It  is  possible,  that,  if  the  evidence  had  shown  that  the 
plaintiff  had  bailed  the  oxen  to  an  insane  man,  under  an  expectation 
that  he  might  destroy  them,  so  as  to  charge  himself  in  trespass  for 
their  value,  the  rule  might  have  been  different  There  might  have 
been  some  little  plausibility  in  claiming  that  this  was  equivalent  lo 

^  an  assent,  on  the  part  of  the  plaintiff,  to  the  trespass. 

The  bill  of  exceptions  states,  that  the  defendant's  counsel  pro- 
posed to  ask  the  witnesses,  who  were  acquainted  with  the  defendant 
and  had  conversed  with  him,  their  opinion  as  to  his  insanity ;  which 
the  court  overruled.  The  counsel  on  both  sides  seem  to  consider 
the  question,  on  this  bill  of  exceptions,  to  be^  whether  the  opinion 
of  a  witness,  (who  is  not  a  professional  man,)  as  devoid  from  per- 
sonal observation  of  the  defendant  can  be  given  in  evidence,  touch- 
ing his  insanity.  The  law  is  well  settled,  and  especially  in  this 
state,  that  a  witness  may  give  his  opinion  in  evidence,  in  eonnee- 
tion  with  the  facts  upon  which  it  is  founded,  and  as  derived  from 
them ;  though  he  could  not  be  allowed  to  give  his  opinion  {banded 
upon  facts  proved  by  other  witnesses.  If  we  are  to  understand  the 
bill  of  exceptions  as  the  parties  seem  to  understand  it,  we  think  the 
evidence  would  have  been  improperly  rejected,  in  a  case  in  which 
the  insanity  of  the  defendant  was  properly  in  issne.  But  in  this 
case  the  plea  of  insanity,  if  made  out  on  the  trial,  could  not  have 
availed  the  defendant;  and  of  coarse  there  was  no  error  in  the  re- 
jection of  this  testimony,  which  can  avail  the  party.    In  this  view 
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of  the  oatfe  the  qoMtioD,  npon  whom  the  burden  of  prgof  was  cast, 
as  to  the  defendant's  sanity,  at  the  time  when  the  oxen  were  bailed ; 
and  also  when  the  ox  was  killed,  became  of  no  account 

No  sound  objection  can  be  urged  against  this  form  of  action,  as 
arising  from  the  contract  of  bailment.  It  must,  at  all  events,  have 
been  determined  by  the  tortious  act  of  the  defenduit 

As  it  appears  from  the  whole  case  that  the  plaintiff  is  entitled 
to  judgment,  the  ju<%ment  of  the  county  eourt  i»  affirmed. 


Jared  Wells  tf.  Timothy  L.  Mace  and  Charles  Hale,  Samuel 
HuTCBiNs,  Leonard  Gale,  Eluah  Farr  and  Timothy  Sbedd, 
Trustees. 

Where  a  mrety  executed,  with  hii  principal,  a  note  payable  in  one  year  after 
its  date,  and,  after  the  note  became  due,  the  principal  obtained  hit  dlicharge 
in  bankruptcy,  under  the  Aet  of  Congreaa  of  Aug.  19, 1841,  and  the  aurety 
did  not  prove  his  continfent  claini  against  the  principal  under  the  commSi- 
lion,  under  sect.  5  of  the  bankrupt  Aet,  and,  after  the  principal  had  ob- 
tuned  his  discharge,  the  surety  paid  the  note,  it  was  held  the  discharge  in 
bankruptcy  was  no  bar  to  an  action  fn  favor  of  the  surety  against  the  prin- 
cipal, to  recover  the  money  so  paid. 

In  such  action,  the  declaration  being  for  money  paid  by  the  plaintiff  for  the 
defendant  at  his  rtquut^  the  moial  obligation  of  the  defendant  to  indemnify 
bis  surety  is  sufficient  foundation  for  w^ying^  in  law,  the  rtquut  alleged. 

Where  several  trustees,  summoned  under  the  trustee  statute,  disclose  a  jwU 
indebtedness  to  the  principal  debtor,  and  one  of  the  trustees  claims  that  the 
principal  debtor,  is  indebted  to  himself  and  a  third  person,  as  partners,  such 
individual  trustee  will  not  be  allowed  to  set  off  this  claim  against  the  joint 
indebtedness  of  himself  and  his  co-trustees. 

iNDEBTTATrs  AssiTMPSiT,  for  money  paid,  laid  oat  and  expended 
by  the  plaintiff' for  the  defendant  at  the  defendant's  request.  A  case 
stated  was  submitted  to  the  court,  setting  forth  the  following  facts. 

On  the  ninth  day  of  July,  1840,  the  plaintiff,  as  surety  for  the  de- 
fendant, and  at  his  request,  signed  with  the  plaintiff  a  note  for 
|85,00  payable  to  Hiram  Tracy,  or  order,  in  four  months  from 
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d«te,  wbich.note  ihe  pltiiHiff  paid  ob  the  lUtb  day  of  Jidf ,  1841. 
On  the  14ib  d«j  of  August,  IBiO,  the  plaintiff  and  detedatit  eM- 
cuted  a  note,  thereby  jointly  and  aererally  proniiaMig  to  pay  to 
Hotehins  &  Buchanan,  or  order,  #167.48  in  one  year,  vith  interest 
annually.  Upon  this  note,  also,  at  between  the  plaisCiff  and  deiend- 
ant  the  plaintiff  waa  a  mere  mrety  for  the  defendant  The  amoant 
due  upon  this  note,  being  f  104.11  was  paid  by  the  plaintiff  to  the 
holders  of  tbe  note  on  the  6th  day  of  Mwrob,  1644.  After  the  exe- 
cution of  both  these  notes,  and  after  the  first  note  had  been  paid  by 
the  plaintiff,  but  before  he  had  paid  the  second  note,  the  defendant 
duly  obtained  a  discharge  in  bankruptcy,  under  the  Act  of  Congrcsa 
of  August  19, 1841 }  this,  discharge  was  dated  March  83,  1843. 

Upon  these  facts  the  county  court  rendered  judgment  for  the 
plaintiff,  for  the  amount  paid  by  him  upon  the  second  note,  and  in* 
terest ;  to  which  decision  the  defendant  excepted. 

The  trustees  made  a  joint  disclosure,-— from  which  it  appeared 
that  they  were  jointly  indebted  to  the  principal  debtor  in  about  tbe 
sum  of  ninety  dollars }  and  one  of  tbe  trustees,  Samuel  Hutchine, 
disclosed  that  the  principal  debtor  wae  indebted  to  the  firm  of 
Hutchins  &  Buchanan,  of  which  firm  the  trustee,  Hutchins,  was  a 
partner,  in  about  the  sum  of  9190,  which  he  claimed  should  be  ofl^ 
set  against  the  indebtedness  disclosed  by  the  trustees  jointly.  But 
the  county  court  rendered  judgment  against  the  trustees  for  the 
amount  disclosed  by  them ,  to  which  decision  the  trustees  excepted. 

A.  Underwood  for  defendant  and  trustees. 

1.  This  suit  is  brouglit  to  recover  for  money  paid  by  the  plaintiff 
for  the  defendant  at  his  request ,  and  proof  of  tike  request  is  an  essen- 
tial requisite  to  a  recovery.  There  is  no  pretence  of  any  express 
request  in  the  case.  Had  the  money  been  paid  for  the  hpufit  of  the 
defendant,  the  court  might  infer\  request.  But  how  can  the  court 
infer  a  request  to  the  plaintiff  to  pay  what  the  defendant  was  under 
no  obligaHon  to  pay  1  and  a  debt  from  which  he  had  previously  ob- 
tained a  complete  discharge  T  As  well  might  the  court,  had  Maoe 
successfully  defended  a  suit  on  the  note  by  Hutchins  d&  Buchanan, 
and  the  plaintiff  had  afterwards  paid  it,  infer  a  request  by  tbe  de- 
fendant to  pay. 

3.    The  court  are  bound  to  give  that  eA^t  .t9  the  diacbarge  id 
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bankruptey,  which  congrew  inteiided  it  shoald  have.  The  express 
provisioo  io  the  Aet»  that  sureiies  shall  noi  be  discharged,  and  that 
the  bankrupt  sheUl  be,  can  be  reconciled  on  no  other  ground  than 
that  the  bankrupt  should  be  relieved  from  any  demand  against  him 
on  aecoMat  of  the  debt.  But,  should  the  doctrine  contended  for  by 
the  plaintiff  be  sustained,  the  law  is  suicidal  in  this  particular.  It 
discharges  the  bankrupt  from  the  debt,  and  yet  he  is  held  to  pay  it. 
Had  this  been  the  meaning  of  congress,  why  not  have  made  a  debt 
with  surety  an  exception  to  the  operation  and  effect  of  the  discharge? 
Exparie  Reed,  decided  in  the  Dist.  Ct  of  Vt.,  Oct.  T.  1844. 

But  it  is  said,  the  plaintiff's  claim  was  not  proveabie  under  the 
commission  in  bankruptcy  and  that  therefore  the  plaintiff  should  re- 
corer.  But  this  by  no  means  follows.  If  x^ongress  intended  to  hold 
the  surety  and  discharge  the  bankrupt,  the  fact  that  the  plaintiff 
could  not  prove  his  claim  under  the  commission  could  make  no  dif- 
ference. But  it  is  the  fault  of  the  surety  that  he  does  not  make  his 
claim  proveabie.  He  is  bound  to  pay,  and  may  pay  and  prove  his 
claim.  But  the  plaintiff's  claim  was  proveabie  by  express  provision. 
Sect.  5  provides  that  sureties,  bail,  endorsers  and  all  others,  having 
omtiHgent  claims,  may  prove,  d&c. 

3.  The  trustees  should  have  been  discharged.  If  held  they  are 
jointly  held.  One  is  a  creditor  of  Mace.  Why  should  he  be 
charged  and  compelled  to  pay  the  plaintiffs  debt,  while  he  is  a  creditor 
of  Mace  equally  meritorious  ?  Equity  should  require  that  he  should 
hold  the  amount,  for  his  own  debt.  8tone  v.  Dean,  5  N.  H.  Rep. 
502. 

Parker  for  plaintiff. 

If  the  certificate  is  a  bar  to  the  plaintiff  *s  claim,  it  is  owing  to 
some  peculiar  provisions  of  the  Bankrupt  act,-— some  new  provision, 
unknown  to  any  former  system.  Under  the  provisions  of  the  law 
of  1800,  it  is  well  settled  this  claim  could  not  be  proved.  Selfridge 
V.  OiU,  4  Mass.  96.  Barclay  v.  Carson^  2  Hayw.  244.  6  Johns. 
Ch.  Rep.  266,  cited  1  Mete.  &  Perk.  Dig.  396,  no.  18.  The  same 
doctrine  is  fully  settled  by  many  cases  in  England.  Taylor  v. 
MiUs  et  at.,  2  Cowp.  525.  (271.)  Paul  v.  Jones,  1  T.  R.  599. 
Utterson  v.  Vernon,  4  T.  R.  570.  Swaith  v.  Gale,  7  T.  R.  364. 
Staines  v.  Planck,  8  T.  R.  375.  We  insist,  that,  in  order  that  this 
64 
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daim  should  have  been  pro?eab]e,  it  must  have  been  such  a  demand, 
as  Wells  could  have  sustained  an  action  for,  or  such  as  he  might 
have  proved  against  a  deceased  person's  estate. 

Now  we  do  not  question  that  Hutchins  &  Buchanan  might  have 
proved  this  debt  against  Mace ;  but,  if  that  were  so,  could  Wells 
also  prove,  and  thus,  between  them,  procure  a  double  dividend,  to 
the  prejudice  and  in  fraud  of  other  creditors  ?  Jomm  t.  Ckfoper^  2 
Aik.  54.  1  l?w.  Dig.  412,  §  4.  1  Wheaton's  Selw.  76,  and  note 
(2.)  Brown  on  actions  509.  Mete.  &  Perk.  Dig.  283,  no.  357. 
This  was  not  a  debt  proveable  under  the  commission  bj  Wells. 
Neither  was  it  a  "  contingent  or  uncertain  demand,"  which  Wells 
might  have  proved ;  for  he  had  no  demand  at  all,  either  at  the  time 
Mace  filed  his  petition,  or  when  he  obtained  his  discharge.  So  it 
seems  to  us  that  within  none  of  the  provisions  of  the  act  could 
Wells  have  proved  his  claim,,  debt  or  demand,  for  he  had  none. 

As  to  the  matter  of  the  trustee  process,  we  insist,  that,  in  order 
to  allow  the  offset  claimed,  there  must  be  mutuality,  which  does 
not  exist  in  this  case. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  plaintiff,  as  surety,  on  the  14th  of  August, 
1840,  signed  a  note  with  the  defendant  for  $157.48,  payable  to 
Hutchins  6l  Buchanan  in  one  year,  with  interest.  The  defendant 
obtained  his  discharge  and  certificate  in  bankruptcy  on  the  22d  day 
of  March,  1843;  and  this  note  was  paid  by  the  plaintiff  on  the  6th 
day  of  March,  1844.  The  question  is,  whether  the  defendant  is 
liable  to  the  plaintiff  for  the  money  thus  paid  out  after  the  discharge 
in  bankruptcy. 

The  general  rule  and  principle  of  law,  in  relation  to  this  matter, 
is,  that  all  debts,  proveable  under  the  commission,  are  barred  by 
the  discharge.  The  words  of  the  statute  are,  that  "  Such  discharge 
and  certificate,  when  duly  granted,  shall,  in  all  courts  of  justice,  be 
deemed  a  full  and  complete  discharge  of  all  debts,  contracts,  and 
other  engagements,  of  such  bankrupt,  which  are  proveable  under 
this  Act."  The  plaintiff  in  this  suit  had  no  right  of  action,  and 
nothing  proveable  under  that  provision  of  the  statute.  The  plaintiff 
was  but  a  surety  for  the  defendant ;  at  the  time  of  obtaining  the  cer- 


MARCH  TERM.  1845.  807 

Weill  «.  MiM  St  Tr.      ^ 

tifieate  1m  had  paid  nothing ;  and  eonaequently  he  could  not  main- 
tain any  action  against  the  defendant  at  that  time. 

But  the  fifth  aeetion  of  the  Act  ia  relied  upon  hy  the  defendant 
This  section  profides  for  the  proving  of  seTcral  classes  of  contingent 
claims  and  annuities,  and  among  the  rest  is  that  of  surety ^ — which 
is  Ms  case.  The  expression  is,  that  such  claimants  "  shaU  he  per- 
mitted to  came  iu  and  prove  such  debts,  or  claims,  under  this  Act" 
This  section  of  the  statute,  as  distinguished  from  the  rest,  has  been 
subjected  to  some  severity  of  remark,— but  I  think  undeservedly. 
By  examining  this  section  in  all  its  parts  and  provisions,  I  think  it 
is  obvious  that  the  'intention  was  to  enlarge  the  remedy  of  a  surety, 
or  bail,  and  not  to  restrain  it.  it  provides,  that  the  bail,  or  surety, 
shall  be  permitted  to  prove  his  daim^ — not  that  he  shall  be  com- 
peUed  to  do  it;  leaving  it  optional  with  him  to  prove  his  claim  and 
take  his  share  of  the  banl^upt's  effects  with  the  other  creditors,  or 
to  postpone  his  daim^  until  it  becomes  absolute  by  his  being  com- 
pelled to  pay,  and  then  taking  his  chance  of  collecting  it  of  the 
bankrupt,  after  he  has  parted  with  all  his  property. 

And  this  view  is  the  more  obvious,  from  the  farther  provision  of 
that  section, — which  is  this ;  "  And  no  creditor,  or  other,  person, 
coming  in  and  proving  his  debt,  or  other  claim,  shall  be  allowed  to 
maintain  any  suit  at  law,  or  in  equity,  therefor,  but  shall  be  deenfed 
thereby  to  have  waived  all  right  of  action  and  suit  against  such 
bankrupt."  The  correlative  of  this  would  be,  that,  if  he  did  not 
Come  in  and  prove  his  claim,  he  would  be  entitled  to  his  suit  against 
the  bankrupt,  when  bia  cause  of  action  has  become  mature.  The 
expression  is,  that  "  he  shall  be  deemed  to  have  waived  all  right  of 
action.'*  If  no  right  of  action  remained  to  him,  he  had  none  to 
waive.  Therefore,  as  the  plaintiff  4id  not  prove  his  contingent  claim 
under  the  provisions  of  that  section,  he  has  not  waived  his  right  of 
action,  and,  having  paid  the  note,  he  may  now  have  his  action 
against  the  bankrupt,  for  the  money  thus  paid  for  him. 

The  moral  obligation  to  pay  the  debt  still  rests  upon  the  bank- 
rupt, and  he  is  under  an  honorary  as  well  ss  moral  obligation  to 
save  his  bail ;  and  this  we  think  sufficient  to  meet  the  objection, 
that  there  is  no  request  to  pay  proved.  The  plaintiff  is  legally 
bound  to  pay  that  which  the  defendant  is  morally  bound  to  pay ; 
and  we  think  under  this  state  of  the  case  the  law  will  imply  the  re- 
quest.   The  judgment  against  the  principal  debtor  is  affirmed. 
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There  is  a  qnettioD  in  relation  to  the  tnisteee  In  thie  eaee.  TIm 
trustees  were  acting  in  an  aasociated  oapaeity ;  in  that  capacity  they 
had  become  indebted  to  the  defendant.  We  cannot)  see  how  one  of 
these  individeals  can  make  the  application  of  that  fund  to  the  Kfmi^ 
datum  of  his  private  debt,  without  the  aid  of  a  coort  of  chancery ; 
and  it  is  even  doubtful  whether  it  eoold  there  be  done. 

The  judgment  is  affirmed. 


FiiBiiEBe  &  Mbohanics  v.  JoespH  Fuirr,  Jn, 

The  moral  obligation  resting  upon  a  bankrupt  to  pay  his  debte,  which  were 
contracted  prior  to  hii  diicharge  in  bankruptcy,  b  a  infllcient  considera- 
tion for  a  new  promise,  after  the  discharge,  to  pay  socb  debL 

Such  new  promise  may  be  proved  by  parol  evidence. 

And  it  seems  that  it  is  unnecessary  to  declare  upon  the  new  promise.  But 
if  this  be  necessary,  yet  if  the  plaintiff  has  declared  upon  the  original  con- 
tract, and  has  replied  a  new  promise  to  the  defendant's  plea  of  bankruptcy, 
and  the  defendant  has  traversed  the  fkct  of  such  new  promise,  judgment 
will  not  be  arrestedy-Hnnee  the  replication  is  not  a  departure  in  pleading, 
nor  is  the  issue,  thus  formed,  immatarial. 

When,  in  such  case,  it  is  apparent,  fix»m  the  whole  record,  that  the  judgment 
of  the  court  below  was  correct,  and  that  the  same  resnlt  must  have  Ibh 
lowed,  if  the  plaintiff  bad  declared  upon  the  new  premise,  jodgwent  wiM 
not  be  arrested. 

AsauBftPsiT  upon  a  promissory  note,  for  $38^99,  dated  Febriiary 
5,  1842,  and  made  payable  to  the  plaintiffi^  or  order,  on  demand, 
with  interest  annually.  The  declaration  contained  also  a  count 
for  goods,  d&c,  sold  and  delivered* 

The  defendant  pleaded,  in  bar  of  the  action,  his  diachaige  in 
bankruptcy,  duly  obtained  in  the  district  court  of  the  Vnitsd  Stat^» 
on  the  llthday  of  January,  1843,  under  the  Act  of  Congrese  of  Au- 
gust 19, 1841.  The  plaintiff  readied  that  the  defendant,  after  he 
had  obtained  bis  discharge  in  bankruptcy,  aa  set  forth  in  his  pleSt 
promised  to  pay  to  the  pJaintiflb  the  claims  specified  in  the  declaiap 
tion.    This  replication  was  traversed  by  the  defendant 
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On  trial  the  plamtifiii  ofoed  pard  evidence  that  the  defendant, 
in  the  sttmmer  and  autumn  of  1843,  ezpreesly  promised  the  plain* 
tib  that  he  would  pay  to  them  the  note  apecified  in  the  deolaration» 
and  alao  the  aom  of  two  dollars,  which  the  plaintift  claimed  under 
the  count  for  goods  sold.  To  this  evidence  the  defendant  objeoted, 
upon  the  ground  that  the  promise,  in  order  to  be  <tf  any  force,  must 
be  in  writing ;  but  the  oourt  overruled  the  objection  and  admitted 
the  evidence ;  to  which  decision  the  defendant  excepted. 

After  verdict  for  the  plaintift  the  defendant  filed  a  motion  in  ar- 
rest of  judgment ;  which  motion  was 'overruled  by  the  court;  to 
which  decision  the  defendant  also  excepted. 

K  Weston  for  defendant. 

The  defendant  contends  that,  there  is  no  good  and  lawful  consid- 
oration  set  forth  in  the  plaintift'  replication;  and  that,  if  there  is, 
the  promise,  to  be  binding,  should  have  been  in  writing.  It  is  a 
mle  of  law,  that  a  debt,  eitinguished  by  a  release  by  deed,  cannot 
be  revived  by  a  subsequent  parol  promise,  made  without  a  fresh 
eooaideration.  HaU,  exparU^  38  E.  C.  L.,  438.  The  defendant, 
in  this  ease,  was  discharged  by  a  judgment  of  the  United  Statea' 
Court,  acting  under  the  law  of  congress,  wbioh  is  of  greater  bind- 
ing foiree,  and  a  more  perfect  discharge,  than  the  mere  act  of  the 
plaintilF  in  execuUng  a  release.  By  die  action,  of  the  district  oourt, 
under  the  law  of  congress,  the  debt  was  extinguished;  and  if  so,  no 
moral  obligation  existed,  on  which  to  found  a  consideration  for  a 
new  promise.  ' 

Even  if  a  new  promise  is  binding  withput  a  fresh  consideration, 
good  policy  requires  it  to  be  in  writing. 

The  replication  to  the  plea  of  bankruptcy  admits  that  the  prom- 
ises  set  up  m  the  declaration  were  before  the  defendant  became 
bankrupt,  and  that  the  same  were  discharged  by  the  bankruptcy, 
and  sets  up  and  seeks  to  recover  on  a  new  and  distinct  promise ; 
which  is  a  d^arture.  1  Chit  PL  6&7-56Q.  Gould's  pL  453  et  seq. 
3im$gJa<m  V.  Matt,  15  Yt.  169, 170. 

j;  p.  Kidder  for  plaintiff 

1.  A  m<M:al  obligation  is  a  sufficient  consideration,  when  a  good 
and  valid  consideration  has  once  existed.    Com.  on  Cent.  23. 
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Hawkes  v.  Saunders,  Cowp.  289.  A  debt,  diseharged  by  the  oper* 
ation  of  the  bankrupt  act,  is  analagous  to  one  barred  bj  the  ftatute 
of  limitations.  In  both  cases  there  was  once  a  gobd  and  valid  con- 
sideration, but,  by  the  operation  of  law,  both  are  discharged  ;  or,  in 
other  words,  by  the  aid  of  the  law,  the  party  can  avoid  paying  his 
honest  debts ; — ^but  there  is  still  a  moral  obligation  on  the  part  of 
the  debtor  to  answer  the  debt  Chit.  PI.  61,  and  cases  there  cited. 
Chit  on  Bills,  738.  Maxim  v.  Morse,  8  Mass.  127.  2  Stark.  Ev. 
131.  4  Campb.  205.  In  England  the  point  was  settled,  that  a 
mere  promise  was  sufficient  to  revive  the  debt  When  they  passed 
a  statute,  that,  in  order  to  have  the  promise  of  legal  force,  it  must 
be  made  in  writing.    6  Geo.  4,  c.  16,  s.  131. 

2.  The  objection  is  taken,  that  the  plaintiflGs  ought  to  have  de- 
clared specially,  upon  the  new  promise.  To  declare,  in  these  cases, 
upon  the  original  contract  has  ever  been  the  settled  doctrine  of  the 
common  law ;  and  we  have  not  been  fortunate  enough  to  find  even 
a  dictum  against  this  position.  Chit  PI.  61.  2  Stark.  68.  2  Stark. 
Ev.  131.  Freeman  v.  Fenton,  Cowp.  644.  4  Campb.  205.  Oaikr 
V.  Grinnd,  2  Aik.  349.  Maxim  y.  Morse,  8  Mass,  127.  2  H.  Bl. 
116.  Leaper  v.  Tatton,  16  East  420.  Shipley  v.  Henderson,  14 
Johnir.  178.  Depuy  v.  Swart,  3  Wend.  135.  Wheat  Selw.  247. 
The  defendant,  to  save  this  point  in  the  case,  ought  to  have  de^ 
murred  to  the  replication.  If  a  verdict  is  against  the  party  tendering 
the  issue,  judgment  must  regularly  go  against  him,  for  as  the  fault 
in  the  issue  commenced  on  his  part,  ^his  traverse  being  bad  in  law, 
and  found  to  be  false  in  fact,  it  is  unreasonable  to  arrest  the  Judg* 
ment.    Goulds  PI.  509-510. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  The  first  point  made  by  the  defendant  is,  that 
there  was  no  consideration  for  the  new  promise.  This  depends  up- 
on the  condition,  in  which  the  discharge  in  bankruptcy  leaves  the 
original  debt  It  has  been  argued  here  that  the  debt  was  left  un- 
encumbered by  any  equitable  or  moral  obligation  on  the  part  of  the 
bankrupt  to  pay  it  And  if  that  be  so,  there  would  be  no  consider- 
ation for  the  promise.  In  the  case  of  Hall,  exparte,  38  E.  C.  L. 
426,  the  court  held  that  a  note,  given  for  the  amount  of  a  former 
debt,  which  had  been  released  by  deed,  was  nudum  pactum;  and. 
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opon  tbe  aathoritj  of  that  caae  mainlji  it  has  been  urged  that  the 
promifle  in  this  caae  was  withoat  consideration.  But  we  think 
such  is  not  the  law.  The  effect  and  operation  of  the  discharge  in 
bankruptcy  is  to  excuse  the  bankrupt  from  the  payment  of  his 
debt ; — it  in  no  way  annuls  or  affects  the  original  debt,  but  sus- 
pends the  right  of  action  for  its  recovery.  Such  is  the  nature  and 
effect  of  the  statute  of  UmUatians.  That  is  a  perfect  bar,  while  it 
remains ;  but  it  may  be  removed  without  any  new  consideration. 
The  right  of  action  being  merely  suspended  by  favor  of  the  law, 
there  is  still  a  moral  obligation  and  duty  remaining  upon  the  bank- 
rupt to  pay  the  debt ;  and  that  is  a  sufficient  consideration  for  the 
new  promise. 

The  next  inquiry  is,  whether  this  promise  should  be  in  writing* 
It  is  urged,  on  the  ground  o{ policy,  that  it  should  be ;  but  I  am  not 
aware,  that,  as  a  matter  of  policy  merely,  a  new  promise  was  ever 
required  to  be  in  writing.  As  a  matter  of  proof,  merely,  parol  evi- 
dence is  competent,  unless  otherwise  required  by  statute. 

Another  point  in  the  case  is,  that  the  declaration  should  have 
been  upon  the  new  promise,  and  not  upon  the  original  debt.  We 
think  the  balance  of  authority  is  the  other  way ;  but  that  question 
does  not  arise.  The  parties  joined  issue  upon  the  fact  of  the  new 
promise,  and  that  has  been  found  by  the  jury.  But  it  is  urged, 
that  this  was  an  immaterial  issue,  or  a  departure,  and  that  therefore 
the  judgment  should  be  arrested.  To  this  there  are  two  answers. 
The  first  is,  that  this  is  not  a  departure ;  for  the  replication  is  in 
relation  to  the  subject  matter  of  the  declaration,  and  therefore,  if 
the  new  matter  brought  forward  was  either  inmutterial,  or  insuffi- 
cient to  answer  the  purpose,  for  whiclh  it  was  put  upon  the  record, 
the  defendant  should  have  demurred,  and  not  traversed.  Therefore 
no  question  arises  upon  the  declaration. 

But  if  it  were  a  departure,  still,  if,  upon  the  whole  record,  the 
court  can  see  that  a  correct  result  followed,  and  that  the  judgment 
is  right,  the  judgment  will  not  be  arrested.  The  court  have  passed 
upon  the  questions,  and  the  jury  have  found  the  same  facts,  that 
would  have  entitled  the  plaintiffii  to  recover,  if  the  declaration^  had 
been  upon  the  new  promise. 

Judgment  affirmed. 
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The  ooarti  of  this  itate  have  jurisdiction  of  qoMtioiiB  m  t6  the  effect  oft  die^ 
charge  in  bankruptcy,  obtained  from  the  district  court  of  the  United  States 
under  the  Act  of  Congress  of  Aug.  19, 1841,  upon  judgments  and  contracts 
which  might  have  been  proved  under  the  commission. 

A  judgment  in  an  action  of  tort|  recovered  against  oae  who  afterwards  flies 
his  petition  in  the  district  court  to  be  declared  a  bankrupt*  is  proveabie 
under  the  commission,  and  is  barred  by  the  final  discharge  of  the  defendant 
as  a  bankrupt. 

Where  judgment  was  obtained  against  a  defendant  is  an  action  of  tort,  and 
the  court  rendering  the  judgment  also  adjudged  that  the  oause  of  aoiioo 
arose  from  the  wilful  and  malicious  act  of  the  defendant  and  that  he  ought 
to  be  confined  in  close  jail,  and  he  was  committed  to  jail  upon  the  execu- 
tion which  issued  on  such  judgment,  and  bad  filed  in  the  district  court  of 
the  United  States,  after  the  rendition  of  the  judgment  and  prior  to  his  com- 
mitment, his  petition  to  be  discharged  as  a  bankrupt,  and,  while  he  was  in 
confinement,  obtained  from  the  district  ooivt  a  flnal  discharys  and  certifi- 
cate as  a  banknipt,  and  the  plaintiff  refused  afterwards  to  discharge  him 
from  confinement,  it  was  held,  on  omUta  qutrda  brought  by  him  sgainst  the 
plaintiff,  setting  forth  these  facts,  that  the  action  was  well  brought,  and  that 
the  effect  of  the  discharge  in  bankruptcy  was  to  bar  any  farther  prosecution 
of  the  judgment  against  him,— and  it  was  accordingly  ordered  that  be  be 
discharged  firom  imprisonment. 

And  it  was  held  that  it  was  not  necessary  that  the  complainant  should  allege, 
in  his  complaint,  that  the  jailor  had  refused  to  permit  him  to  depart  firom 
the  jail. 

And  it  does  not  affect  the  complainants  right  to  bring  auMa  fmrdOf  that  be 
mighty  by  possibility,  haye  made  a  remedy  by  haUa$  eorpm. 

Audita  CIuerela.  The  complainant  alleged  in  his  complaint, 
in  substance,  that  judgment  was  recovered  against  himself  and  one 
King,  by  the  defendant,  6rout|  at  the  March  Term  of  the  Supreme 
Court  in  Orange  County,  1842,  in  an  action  of  tort,  and  that  the 
court  also  adjudged  that  the  cause  of  action  arose  from  the  wilful 
and  malicious  act  of  the  defendants  in  that  suit,  and  thai  they  ooght 
to  be  confined  in  close  jail,  a  certificate  of  which  was  duly  indorsed 
by  the  clerk  upon  the  execution  which  issued  on  said  judgment; 
that  the  defendant,  Grout,  caused  the  complainant  to  be  arrested  bj 
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rhtue  of  f  lid  exeoatkm,  and  eommttted  to  jail  in  Washington  Conn- 
ty,  where  be  kad  ever  since  remained  in  ccmitnenient ;  that,  after 
the  rendition  of  said  jedgment,  and  prior  to  his  commitment,  the 
conf^ainant  had  ffied  his  petition  in  the  district  conrt  to  be  declared 
■  baakrapt,  porsnant  to  the  iTct  of  Congress  of  Aug.  19,  1841 ;  that 
in  Septembefi  \Q4Sl,  be  irasi  by  the  district  court,  duly  discharged, 
n  a  bankropt,  and  reeeived  a  certificate  thereof;  and  that  the 
defcndani  had  notice  of  all  these  proceedings,  btil  had  refused  to 
discharge  him  from  bis  imprisonment 
To  tbia  complaint  the  defendant  demurred. 

X.  B.  VHas  for  defendant 

1.  The  courts  of  this  State  have  no  jurisdiction  of  the  matters 
alleged  in  the  complaint  It  is  claimed  that  an  execution  has  been 
discharged  by  operation  of  a  law  of  Congress  and  the  proceedinjpf 
of  the  United  States'  District  Court  under  that  law ;  if  so,  it  be- 
kn^  to  that  court  to  carry  into  efllect  its  own  decrees  and  protect 
the  rights  of  all  who  claim  relief  thereby. 

2.  If  this  conrt  had  jurisdiction,  and  the  complainant  has  any 
relief  in  the  state  conrts,  amdiia  querela  is  not  the  appropriate  rem- 
edy. This  action  can  only  be  maintained,  where  the  defendant  has 
been  g«iky  of  some  wrong,  for  which  the  complainant  is  entitled  to 

^  rtcovcv  damages*  Can  the  court  say  that  this  defendant  shall  pay 
dauages,  for  not  discharging  the  comjdainant  from  jail,  where  he 
had  been  legally  placed ;  and  when  the  defendant  had  done  no  act 
to  change  the  legality  of  the  commitment.  This  would  seem  to  be 
girinf  a  mmdy  without  a  wrong. 

2,  If  the  complainant  was  discharged  by  operation  of  law,  the. 
debt  wtmld  rciaain  good  against  King;  but  if  tl^e  creditor  dis- 
ehaage  one,  the  debt  is  discharged  against  both.  Hence  we  insist 
thai  this  gfonnd  alone  is  a  sufficient  reason  for  the  defendant's  re- 
faeal  to  diacharge  the  complainant 

O.  H.  SmUk  for  plaintiff. 

The  plaintiff  contends  that  audiia  querela  is  the  proper  remedy, 

and  the  only  remedyi  by  which  he  may  obtain  his  discharge  from 

ferther  imprisonnient  on  the  execution.    Brackett  r.  Winslow  et  al, , 

17  Mass.  15a    3  Saund.  148  a,  u.  1.     13  Vt  S55.    3  Bl.  Com. 
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405.  Stanifard  ▼.  Barry,  I  Aik.  321.  Baker  v.  J^es  of  Ulster, 
4  Johns.  191.  Lov^oy  t.  Webber,  10  Maae.  101.  The  promions 
of  the  34th  and  35th  sections  of  chap.  103  of  the  Revised  Statates 
do  not  extend  to  a  case  like  the  present.  It  may  well  be  doobted 
whether  a  writ  of  habeas  corpus  is  alt  appropriate  remedji  as  the 
creditor  has  a  right  to  plead  to  the  matter  of  bankruptcy,  and  have 
it  tried  by  a  jury.  The  United  States'  court  has  no  jurisdiction  to 
grant  relief  by  habeas  corpus,  where  a  person  is  in  custody  on  state 
process,  for  any  purpose  whatever.  This  court,  therefore,  alone, 
has  the  power  to  grant  relief  >  and  as  the  certificate  in  bankruptcy 
does  not  make  the  imprisonment  void,  by  judgment  of  court,  like  a 
certificate  of  jail  commissioners,  but  voidable  merely,  like  a  release 
of  the  debt,  there  would  seem  to  be  no  appropriate  remedy,  but  an 
audita  querela,  where  the  matter  of  discharge  may  be  litigated. 

The  opinion  of  the  court  was  deKvered  by 

Hebabx>,  J.  This  is  an  auiUta  querela,  brought  to  set  aside  an 
execution,  upon  which  the  complaioant  was  committed  to  jail  in 
Washington  County.  The  judgment  was  rendered  at  the  March 
Term  of-  this  court,  1842 ;  the  complainant  was  committed  to  jail 
upon  the  execution  April  4,  1842  'r  and  on  the  first  day  of  Septem* 
ber,  1842,  he  obtained  his  discliarge  in  bankruptcy.  The  com- 
plainant farther  alleges  that  the  defendant  had  notice  of  this  dis- 
charge, and  that  he  refused  to  release  him  from  his  imprisonment 
To  this  complaint  there  is  a  general  demurreit  f  and  this  presents 
the  question,  whether  the  complainant  is  entitled  to  the  relief  sought. 

It  is  objected,  in  the  first  place,  that  this  court  have  no  jurisdio- 
tion  of  the  matters  alleged  in  the  complaint, — ^that  whatever  relief 
there  is  in  the  case  must  come  from  the  district  court.  As  a  prac^ 
tical  answer  to  that,  it  is  said  that  the  district  court  have  been  ap- 
plied to  and  refused  to  grant  the  relief, — not  having  the  power.* 
It  does  not  become  necessary  to  give  aay  opinion  upon  the  correct- 
ness of  that  conclusion,  for  this  application  must  depend  upon  its 
own  merits.    It  is  not  to  be  sustained,  upon  the  ground!  that  there 

*See  the  case  Jbirr  Cbnutodk,  5  Law  Rep.  163,  where  the  decision  of  the 
district  court,  upon  the  application  of  this  complainant  to  be  relieved  by  that 
court,  is  reported  at  length. 
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it  no  other  remedy,  nor  is  it  to  be  denied,  opon  the  ground  that 
there  is  another  remedy ;  for  there  may  be  caies  where  there  is  no 
remedy,  and  there  are  cases  where  there  are  several  remedies. 

The  objection  that  is  here  made,  that  this  court  have  no  jurisdic- 
tion of  the  subject  matter  of  the  complaint,  would  apply  with  equal 
force  to  every  plea  oCliankruptcy,  that  is  filed  to  bar  a  recovery.  In 
that  case  the  defence,  that  is  urged  against  a  right  to  recover  a 
judgment,  comes  from  the  proceedings  in  the  district  court.  In  this 
ease  the  complainant  relies  upon  the  same  determination  of  the  dis- 
trict court,  to  he  relieved  from  imprisonment  upon  the  judgment  of 
the  state  court.  There  is,  therefore,  the  same  conflict  in  the  two 
courts,  and  the  same  want  of  jurisdiction  in  one  case,  as  in  the 
other ; — and  we  see  none  in  either,  in  one  case  it  operates  to  sus- 
pend the  right  of  recovery ;  in  the  other  case  it  suspends  the  opera- 
tion of  a  judgment  already  recovered ;  and  we  are  unable  to  per- 
ceive that  state  sovereignty  is  cast  into  the  shade  any  more  in  one 
case,  than  in  the  other.* 

It  is  farther  objected,  that,  if  the  state  courts  have  jurisdiction  of 
the  matters  specified  in  the  complaint,  audita  querela  is  not  the  ap- 
propriate remedy; — and  for  two  reasons, — the  first  of  which  i^, 
that  the  defendant  has  been  guilty  of  no  wrong.  It  is  usual  to  charge 
fraud  and  wrong  upon  the  defendant  in  all  cases,  wtien  the  remedy 
is  sought  by  audita  querela;  but  in  many  cases  the  wrong  is  rather 
permissive  than  actual.  It  would  be  impossible  to  notice  all  the 
cases,  in  which  this  action  has  been  sustained,  where  the  wrong 
complained  of  wa:s  not  the  direct  act  of  the  defendant.  In  Phelps 
V.  Slade  et  al,,  13  Vt  195,  audita  querela  was  sustained  to  set  aside 
an  execution,  which  issued  irregularly  by  the  mistake  of  the  clerk, 
or  attorney,  €o  in  Tyler  v.  Lathrop,  5  Vt.  170,  where  the  justice 
refused  to  allow  an  appeal,  in  a  case  in  which  the  party  was  entitled 
to  claim  an  appeal.  And  in  Phelps  v.  Birge,  11  Vt.  161,  the  judg- 
ment of  a  justice  of  the  peace  was  set  aside,  on  audita  querela,  for 
the  reason  that  the  action  was  not  dnly  entered  before  the  justice 
within  two  hours  from  the  time  set  for  trial.  From  these  cases,  and 
a  variety  of  others,  it  will  be  seen,  that  although,  as  is  said  in  the 
case  of  Little  v.  Cook,  1  Aik.  963,  it  is  a  process  which  bears  solely 

•Sea  WmdY,  Jmkku  it < 8  Law  £ep.  538. 
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npon  tlM  wrongful  acts  of  the  oppoBite  party,  fet  this  is  t«  be  takes 
with  some  such  liroitatioD  as  I  have  already  suggested. 

But  it  may,  in  this  case,  be  said  that  the  defeodaat  is  guilty  of  a 
wrong.  The  complainant  has,  by  the  provisions  of  the  bankrapt 
act,  and  the  proceedings  under  it,  obtained  a  certificate  and  dis- 
charge from  all  such  debts  as  existed  prior  to,  end  might  hare  been 
proved  under,  the  commisaioo.  It  is  wrong  thai  the  defeadaat 
should  hold  him  restrained  of  his  liberty^  when  the  debt,  upon  wUob 
he  is  committed,  is  discharged. 

But  it  is  farther  said,  that  it  is  not  alleged  in  the  complaint  that 
the  jailer  refuses  to  release  the  complainant.  This  we  think  luuM* 
cessary  to  be  alleged.  The  jailer  has  no  discretion  to  use.  He  is 
bound  to  keep  such  prisoners  as  are  committed  to  his  care,  when 
the  commitment  is  legal,  until  they  are  discharged  by  some  pf  oeeed- 
ings  under  the  Imo^  or  by  the  creditor.  The  ^ahedriff  is  strictly  «• 
executive  officer,  and  has  no  diso'etion  to  vary  or  depert  from  the 
fixed  and  well  defined  duties  of  his  office. 

Another  objection,  which  has  been  urged  aa  a  reason  why  mtdUa 
querela  is  not  the  proper  remedy,  is,  that  the  compJamant  may  have 
relief  by  habeas  carfms.  The  answer  to  this  objection  has  been  ia 
part  anticipated.  The  writ  of  audita  querela  may  lie»  altlioiagh 
there  is  another  remedy.  In  ibis  case  the  complainant  couhl  not 
know  but  what  the  defendant  might  wish  for  the  intervention  of  a 
jury,  to  try  the  validity  of  his  discharge;  and  if  he  is  not  entitled  to 
the  trial  by  jury,  it  forms  no  ground  of  complasBt  for  him  that  the 
opportunity  has  been  given  to  him.  In  the  case  of  Bradett  v. 
Winslow  et  al,  17  Mass.  153,  the  court  seem  to  suppose  that  the 
plaintiff  had  other  remedies,— *that  he  might  have  been  relieved  hf 
habeas  corj^s,  or  that  he  might  have  had  hie  actioa  of  trespees  io 
recover  damages, — but  still  the  court  held  that  audila  querela  «m  < 
a  proper  remedy.  The  action  of  audita  querela  is  concorreat  with 
other  remedies,  in  some  instances ;  and  in  other  cases,  as  ia  JMge 
V.  Hubbdi,  I  Vt.  401,  there  is  no  remedy. 

Our  statute  prescribes  the  form  of  proceeding  in  this  action;  tot 
the  cases,  in  which  it  is  a  suitable  remedy,  are  left  to  be  determined 
by  the  rules  of  the  common  law.  But  it  being,  as  has  been  aaidt 
in  the  nature  of  a  bill  in  equity,  it  is  very  difficult  to  define  the  par- 
ticular cases,  in  which  it  will,  or  will  not  lie;  for  in  these  casee,  as 
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1  in  equky,  eaeh  caie  will  hare  its  chtraoteristioh  u4  its  !>•- 
ealiar  featares.  This  geoardi  mle,  bowtver.  baa  always  been  ad- 
keied  to«  exeapt  in  tbe  eaaeof  ioranu,  that  it  will  not  lie,  when  the 
party  has  had  an  oppornuiity  lo  make  his  defence,  or  where  the  in- 
jury, of  which  he  comi^ains,  is  to  be  attribated  to  his  own  fault,  or 
neglect  No  part  of  this  role  applies  to  the  present  case.  The 
oomplainanc  has  had  no  opportunity  to,  make  his  defence.  Whether 
Im  has  any  other  remedy  is  at  least  doubtful.  We  do  not  decide 
that  he  has  not  He  might  make  his  application  to  the  county  court, 
to  fix  the  time  for  his  taking  the  poor  debtor's  oath ;  but  that  would 
leave  the  debt  in  force  against  him ;  whereas,  to  have  the  intended 
benefit  of  his  certificate  and  discharge,  he  should  be  relieved  from 
the  debt  Whether  he  could  be  relieved  by  habeas  carpus  is  more 
doubtful.  Usually  that  proceeding  only  involves  an  inquiry  into  the 
legality  of  the  commitment ;  and  that  is  to  be  determined  by  tbe 
record.  If  that  was  to  be  the  rule,  no  relief  could  be  given  in  this 
case,  as  the  commitment  was  legal,  and  all  that  now  exists,  as  a  rea- 
son for  relieving  the  complainant,  is  matter  dehors  the  record.  But 
to  this  rule  there  may  be  exceptions. 

But,  aside  from  the  reason  and  fitness  of  the  remedy,  we  think  it 
fully  sustained  by  authority.  The  cases  collected  and  cited  in  2 
Saund.  Rep.,  in  notes,  recognize,  in  repeated  instances,  the  doc- 
trine, that  audita  querela  will  lie,  to  discharge  the  complainant  firom 
imprisonment,  vrhen  the  cause  of  complaint  arose  after  the  oom- 
mitmeat,  and  when  the  only  fault,  or  vfrong,  in  the  defendant  was 
m  not  discharging  him. 

This  siAjeet  was  before  this  court  in  Rutland  county; — ^but  the 
^esticn  in  this  ease  was  not  invdved  in  that.  There  the  complain- 
ant had  been  admitted  to  the  liberties  of  the  jail  yard,  and  could 
leave  when  he  pleased.  He  needed  no  interposition  of  the  court 
fer  any  purpose,  except  to  adjudicate  in  advance  what  would  be  hie 
liahility  upon  his  bond,  in  case  he  should  leave  the  limits,  and  the 
creditor  diould  think  it  best  to  commence  a  suit  against  him.  He 
was  under  no  restraint  from  the  law,  nor  the  officers  of  the  law. 
He  was  merely  restrained  by  bis  contract;  and  the  court  left  him 
to  jMge  of  the  nature  and  extent  of  that  obligation,  and  the  propri- 
ety of  reoMuning  upon  the  limits, — where  he  had  bound  himoelf  to 
stay,— or  to  leave,  and  trust  to  his  defence,  that  his  certificate  would 
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enable  him  to  make,-*-tB  his  own  jadgment,  and  aaoh  advice  as  he 
should  avail  himself  of,  should  incline  him. 

The  judgment  in  this  case  is,  that  the  complaint  is  sufficient,  and 
that  the  complainant  be  discharged  from  imprisonmenti  and  that  he 
recover  one  cent  damages,  and  his  costs. 

The  defendant^  on  application  for  that  purpose,  had  leav^  to 
withdraw  his  demurrer,  on  payment  of  costs  to  this  time,  and  the 
case  was  continued,  in  order  that  he  might  plead  to  the  complaint 


Solomon  Downer  v.  Horace  Dana  and  Chester  Baxter. 
[Iiv  Chaitc  brt.] 

The  court  of  chanoeiy  will  decree  a  set-off  of  debti,  in  fact  mntual,  altboagh 
not  to  in  form, — aa  when,  on  one  side,  the  debt*  are  joint,  and,  npon  the 
other  side,  several,  if  one  of  the  joint  debtors  is  a  mere  surety  i^espeoially 
when  he,  from  whom  the  several  debt  is  dne,  and  against  whom  the  set- 

■    off  is  asked  by  the  real  debtor  in  the  joint  debt,  is  insolvent. 

Appeal  from  the  court  of  chancery.  • 

The  orator  set  forth,  in  his  bill,  that,  in  the  spring  of  1838,  the 
defendant  Dana  had  a  draft  upon  a  firm  in  Worcester,  Massachu- 
setts, for  about  the  sum  of  13821.00,  and  that  an  arrangement  was 
made  between  Dana,  the  orator  and  the  defendant  Baxter,  bj 
which  the  orator  and  Baxter  were  to  receive  the  said  draft,  and  use 
the  avails  thereof  for  their  individual  benefit,  and  account  severally 
to  Dana  for  the  amount  received  and  used  by  each  re^iectiveljr ; 
that  Baxter  received,  of  the  avails  of  the  draft,  about  91580.00,  and 
the  orator  received  the  balance;  that  Baxter  afterwards  paid  to 
Dana  91535,  in  part  payment  for  the  amount  received  by  him,  and 
took  Dana's  receipt  Iherefor ;  and  that  the  orator  had  always  been 
willing  to  account  for  the  portion  of  the  avails  of  the  draft,  received 
by  him,  to  Dana,  by  ofisetting  the  same  against  large  demands 
which  he  bad  against  Dana ;  but  that  Dana  bad  refused  so  to  ar- 
range the  matter. 
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TI16  orator  farther  alleged  that  in  December^  1838|  Dana  com- 
menced an  action  for  the  availa  of  the  said  draft  against  the  orator, 
and  Baxter  jointly,  and  recovered  judgment  in  said  action,  against 
the  orator  and  Baxter,  at  the  Jane  Term,  1841,  of  Orange  county 
court,  for  12740.70  damages,  and  costs,  and  that  an  execution  had 
issued  upon  said  judgment,  and  that  the  property  of  the  orator^bad 
been  taken,  and  was  about  to  be  sold,  to  satisfy  the  same.  The 
orator  farther  alleged  that  he  recovered  judgment  against  Dana,  in 
an  action  of  account  in  his  fevor  against  him,  at  the  May  Term  of 
Windsor  county  conrt,  1840,  for  the  sum  of  $9378.29  damages, 
and  costs ',  that  the  said  Dana  was,  at  the  time  of  bringing  this  bill, 
and  for  more  than  three  years  had  been,  totally  insolvent;  that  the 
orator  had  applied  to  Dana  to  offset  the  one  judgment  against  the 
other,  which  Dana  had  declined  doing ;  and  that  the  orator  had  ap- 
plied to  Baxter  to  join  with  him  in  bringii^  this  bill,  and  that  Bax- 
ter had  refused  to  do  so,  wherefore  he  joined  him  as  defendant. 

The  orator  prayed  that  the  judgment  recovered  by  him  against 
Dana  might  be  set  off  in  part  against  the  judgment  recovered  by 
Dana  against  him  and  Baxter,  and  that  Dana  might  be  perpetually 
enjoined  from  prosecuting  said  judgment,  and  that,  in  the  mean 
time,  and  until  a  decision  could  be  had  in  the  case,  Dana  might  be 
enjoined  from  taking  any  measures  to  collect  said  judgment. 

An  injunction  was  granted,  upon  the  issuing  of  the  bill,  as  prayed 
for. 

The  defendants  answered,  admitting,  in  substance,  the  allega- 
tions of  the  bill,  as  above  detailed,  except  that  Dana  claimed  that 
the  orator  and  Baxter  were,  by  the  agreement  between  the  parties, 
to  be  jointly  liable  for  the  avails  of  the  draft;  and  he  insisted  that 
they  were  estopped,  by  the  judgment  of  the  court  of  law,  from  liti- 
gating that  question. 

The  court  of  chancery  decreed  that  the  temporary  injunction, 
granted  by  the  chancellor,  should  be  dissolved,  and  that  92824.96 
of  the  judgment  in  favor  of  the  orator  against  Dana  should  be  set  off 
and  applied  on  the  judgment  in  favor  of  Dana  against  the  orator 
and  Baxter,  and  that  each  of  said  judgments  be  so  far  satisfied,  the 
application  to  be  made  as  of  the  date  of  the  latter  judgment,  and 
that,  as  to  so  much,  the  said  Dana  should  be  perpetually  enjoined 
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from  prosecuting  or  coUecttag  his  said  jodgmoDt  against  the  orator 
and  Baxter^  and  that  Dana  pay  the  orator's  costs  in  this  suit. 

L.  B.  Vilas  for  orator. 

1.  We  maintain  that  judgments,  not  only  in  the  tame  eoort,  but 
in  different  courts,  may  be  set  of  against  each  other  at  law  j-HMd^ 
in  cases  not  within  the  statute  of  set  off,  chancery  wiH  permit  an 
equitable  set  off,  if,  from  the  nature  of  the  clahn^  or  the  sitsalios  of 
the  parties,  justice  canoot  otherwise  be  done^  Lindsay  t*  Jacksmt^ 
S  Paige,  561  and  cases  there  chad.  The  insolroncy  of  one  of  the 
parties  is  a  suficient  ground  for  the  eoort  to  exercise  its  eqoitaMe 
jurisdiction,  in  allowing  an  equitable  set  off;  Undsasf  r.  Jacksmi, 

2  Paige  561 }  Simpson  t.  Harty  14  Johns.  03;  Pmtd  ▼.  Smih  et 
«/.,  4  Conn.  297 ;  Reed  ?.  Bank  of  Newbwy,  I  Paige,  915;  Ex 
parte  QtUntefif  3  Vesi  948 ;  so  non  residence  of  the  party,  againat 
whom  the  set  off  is  prayed,  is,  in  general,  sufficient  to  authorize  it 

3  Eq.  Dig.  p.  92,  pi.  15,  and  cases  there  cited. 

2.  We  admit  the  general  principle,  that  joint  debts  cannot  be 
set  off  in  equity,  any  more  than  at  law,  against  separate  debts,'  un- 
less there  be  some  other  equitaMe  circumstance  to  authoriste  it,— 
such  as  insolvency,  non  residence,  4cc.;  Jaeksim  ▼.  Robimmif  Ma- 
son 138, 145.  The  power  of  a  court  of  chancery  (it  is  saM,)  to 
oflbet  one  judgment,  or  decree,  against  another,  on  moiioo,  is  the 
same  as  that  of  the  common  law  courts.  But,  on  a  bill  filed  for  a& 
ofiset,  the  jurisdiction  of  the  court  of  chancery  is  more  eAensire 
than  that  of  eomrooD  law  courts.  DmMn  r.  Vandfiberghf  1 
Paige  622. 

3.  It  is  no  objection  to  the  set  off  of  one  judgment  against 
another,  that  the  party  making  the  application  has  the  adverse  party 
in  execution  on  the  judgment  Utica  Ins.  Co,  r.  Power,  3  Paige 
366. 

L.  B.  Peek  for  defendants. 

1.  The  oflbet  ought  not  to  be  rilowed,  as  the  judgments  are  not 
mutual.  The  judgment  in  fa?or  of  Dana  is  against  the  orator  and 
Baxter,  while  the  orator's  judgment  is  against  Dana  only.  On  this 
subject  the  rule  is  the  sasse  in  equity  as  ac  law.    If  to  diia  rale 
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\hkrb  be  ahy  ekc^ei^tions,  it  liiust  ai-ise  under  particular  circumstan- 
ces,  as  where  therb  is  a  clear  series  of  transactions,  in  which  a 
joittt  credit  is  ^ren.  Mere  insolvency,  we  submit,  is  not  a  circum- 
Hktht^  ftiiffidient  of  itself  to^  justify  the  interference  of  the  court. 
Pdhtt^'  V.  Green,  6  Conn.  14.  Ex  parte  Stephens,  11  Ves.  24. 
Ex  parte  /fahson,  13  Ves.  346.  Dale  et  at,  v.  Cook,  4  Johns.  Ch. 
R.  II.  VutiiMny  V.  Noble,  3  Mer.  393,  618.  2  Story's  Eq.  663. 
8.  Th^  kttotoey^  of  Dana  ha?e  a  lien  oh  his  judgment  for  dis- 
Mt%eihents,d&t^.,  of  which  they  ought  not  to  be  deprived  by  the 
bftet.  The  ofiset  should  not  be  extended  to  the  costs.  The  decree 
bf  the  chan<^ello)r  hbbuld,  for  this  reason,  be  reversed. 

The  c^pihion  of  the  court  wa^  delivered  by 

RsDFiELb,  J.  The  object  of  this  bill  is  to  obtain  a  set  off  of  the 
teparate  debt  of  Diin^  against  a  judgment,  which  he  has  recovered 
against  the  orator  ahd  Baxter.  The  fact  that  the  claim,  out  of 
ill^hich  the  judgment  arose,  was  the  joint  debt  of  Downer  and  Bax- 
ter, is  conclusively  settled,  as  to  these  parties,  by  the  judgment 
itself.  The  parties  being  the  same  here  as  in  the  suit  at  law,  their 
different  position,  as  to  being  plaintiffs  and  defendants,  will  not 
toable  them  again  to  litigate  that  question. 

The  facts  in  the  case,  which  are  admitted  substantially  in  the 
tos^ei*,  if^,  that  Downer  and  Baxter  borrowed  the  money  of  Dana, 
ht  Wbi6h  thfe  judgment  is  rendered,  upon  their  joint  credit,  but  for 
their  separate  use ;  and  that  the  money  was  applied  to  their  separ- 
ate tisci  in  the  same  proportion  set  forth  in  the  bill.  So  that  now, 
in  fad,  that  portion  of  the  judgment,  which  the  orator  prays  to 
BaV6  set  otf  against  his  private  demand  upon  Dana,  is  his  own  sep- 
ar&tiS  debt  to  pay,  for  which  Baxter  is  merely  surety,  as  between 
t1ieth,-^lind  if  Baxter  is  compelled  to  pay  it,  he  will  immediately 
feCbii^Y  it  bf  Downer.  In  addition  to  this,  Dana  is,  confessedly, 
i^hblly  ilisoivetit ;  so  that,  if  Downer  is  compelled  to  pay  the  judg- 
ilieni,  bf  If  Baiter  is  compelled  to  pay  it,  that  gprtion  of  it,  which 
belongs  to  Downer  to  pay,  becomes  a  dead  loss  to  'Downer,  and  a 
net  gktn  to  l}aaa«  This  is  a  result  which  a  court  of  equity,  acting 
irpbii  principled  ot  natural  justice,  would  desire  to  prevent,  if  it 
tfbnld  b0  dond  Without  trenching  upon  established  principles  of  law. 

66 
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These  debts  are,  in  fact,  mutual,  so  far  as  Downer's  portion  of  the 
judgment  is  concerned,  although  not  so  inform, 

I  have  no  disposition  to  go  much  into  detail  into  the  principles, 
which  have  goyerned  courts  of  equity  in  decreeing  a  setoff  of  debts, 
which  could  not  be  set  off  at  law.  It  is  certain  that  such  a  departs 
ment  of  the  jurisdiction  of  courts  of  equity  has  been  known,  long 
anterior  to  the  Euglish  statutes  of  set  off,  and  that,  since  the  pass- 
ing of  those  statutes,  it  has  not  wholly  ceased.  Before  the  exist- 
ence of  those  statutes,  it  seems  to  haye  been  confined  to  the  setting 
off  of  debts,  when  there  was  supposed  to  have  been  some  mutual 
credit,  some  understanding  that  the  one  debt  should  go  against 
the  other.  This  was  adopted  from  the  rule  of  the  civil  law,  called 
ampensaiian,  by  which,  whatever  might  be  the  extent  of  the  deal- 
ings between  the  parties,  only  the  final  balance  was  treated  as  a 
debt.  The  same  rule  always  obtained  at  law,  in  regard  to  a  current 
account  between  parties.  If  one  party  sued  for  any  portion  of  the 
account,  th6  other  was  at  liberty  to  go  into  the  examination  of  the 
whole  account,  and  show  that  nothing  was  due ;  and  this  might  be 
done  without  the  necessity  of  a  plea  of  set  off.  DqU  v.  SoUet^  4 
Burr.  2133.     Green  v.  Farmer,  lb.  2214. 

Since  the  statutes  of  set  off,  and  those  of  bankruptcy,  courts  of 
equity,  it  is  admitted^  have,  in  decreeing  a  set  off,  usually  followed 
the  same  rules  adopted  in  courts  of  law.  But  there  have  been 
some  deviations,  in  order  to  prevent  gross  injustice.  The  doctrine 
of  compensation,  of  the  civif  law,  is  one  of  absolute  justice,  that 
there  should  be  a  final  settlement  of  all  dealing  between  the  parties, 
and  the  one  finally  in  arrear  should  only  be  considered  debtor,  and 
to  the  amount  of  the  balanpe  only.  But  this  has  never  been  at- 
tempted '  to  be  enforced  to  the  full  extent ;  for  if  that  were  to  be 
done,  the  entire  litigation  of  matters  of  debt  would  be  superseded  ia 
courts  of  law,  and  be  transferred  to  courts  of  equity.  All  that  has 
been  attempted  has  been,  to  effect  this,  when  manifest  injustice 
would  otherwise  ensue.  Accordingly  courts  of  equity  have  decreed 
a  set  off,  * 

I.  When  there  is  some  connection  between  the  demands,  as  by 
mutual  debt,  or  credit,  each  looking  to  the  debt  of  the  other  for 
compensation.  The  set  off  has  often  been  decreed,  in  such  ctaei, 
when  the  only  evidence  of  this  mutual  credit  resulted  from  the 
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course  of  dealing  between  the  parties.  Hankey  r.  amiih,  3  T.  R. 
607,  and  note.  OHv€  w.  Smiik,  5  Taunt.  60,  [1  £.  C.  L.  16] 
These  last  are  decisions  under  the  bankrupt  laws;  but  those  acts 
only  go  to  the  extent  always  recognized  in  courts  of  equity.  0 
Story's  £q.  659,  660.  Lanesborough  ▼.  Jones,  I  P.  Wms.  326. 
When  there  is  an  express  agKeroeat  to  set  oflT  debts,  courts  of 
equity  will  always  enforce  a  specific  performance  of  such  agree- 
ment 

2.  Although  a  court  of  equity  will  not,  any  more  than  a  court  of 
law,  allow  a  set  off  of  joint  debts  against  separate  debts^  yet  there 
are  many  exceptions.  One  important  exception  is;  where  the  debts 
are  in  reality  mutual,  although  not  so  in  form  ;  as  where  one  of  the 
joint  debtors  is  a  mere  surety.  That  we  consider  to  be  the  present 
case,  to  the  extent  the  set  off  is  asked.  Dale  v.  Cook,  4  Johns.  Ch. 
Rep.  15,  on  the  amended  bill.     2  Story's  Eq.  664. 

It  is  not  necessary  to  discuss  the  question  how  far  the  insolven- 
cy of  one  of  the  debtors  may  affect  the  equity  of  the  set  off.  For 
one,  as  at  present  impressed,  I  cannot  avoid  the  conviction  that  in- 
solvency itself  may  be,  in  some  cases,  a  very  urgent  ground  of  inter- 
ference by  courts  of  equity  to  decree  a  set  off,  when  such  an 
interference  does  not  lead  into  the  settlement  of  complicated  deal- 
ings between  the  joint  debtors.  Simpson  v.  Hart,  14  Johns.  63. 
Peters  ▼.  Soames,  2  Vern.  428. 

The  rule  adopted  in  this  case  is  not  so  broad,  in  favor  of  equita- 
ble interference  in  decreeing  a  set  off,  as  that  laid  down  in  Ferris  v. 
Burton,  I  Vt.  439. 

The  decree  of  the  chancellor  is  affirmed,  with  costs. 
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Samuel  M.  Orcutt.i;.  Town  of  Roxbury. 

Where  a  townroted  to  hold  their  town  meetings  at  the  hoase  of  the  plaintiff', 
who  waa  one  of  the  inhabitants  of  the  town,  and,  at  the  town  meeting  at 
which  the  vote  was  taken,  it  was  publicly  stated,  in  the  hearing  of  the 
plaintiff,  that  he  would  ask  nothing  for  the  use  of  his  house,  only  that  the 
selest  men  should  grant  him  a  license  to  sell  liquor,  on  town  meeting  days, 
at  his  housd,  and  the  plaintiff  made  no  objection,  at  the  time  this  statement 
was  made,  it  was  held  that  proof  of  this,  coupled  with  evidenoe  that  the 
plaintiff  did  afterwards  usually  take  a  license  to  sell  liquor  at  his  house  on 
town  meeting  days,  would  justify  the  conclusion  that  the  plaintiff  ao  under- 
stood the  terms  upon  which  the  meetings  were  to  be  held  at  his  house,  and 
that  he  had,  therefore,  no  right  to  claim  payment  from  the  town  for  the  use 
of  his  house,  unless  he  had  subsequently  revoked  the  license,  and  given 
the  town  notice  that  he  should  claim  pay. 
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pat  Qotiofi^  na^reiy,  tha^  h&  coold  nojt  ai^j^  longer  haye  the  meetiogs  held  at 
his  house,  without  proof ,tbat  he  also  gave  notice  that  he  should,  after  that, 
claim  pay,  and  without  proof  of  an^  express  promise  on  the  part  ofthe 
,towB  ta  pay,  waa  held  inaufflcieDt  to  entitle- him  to  reoovei«  for  such  use. 

Assumpsit  to  recover  for  the  use  ofthe  plaintiff's  dwelling  house 
for  the  purpose  of  holding  therein  town  meetings.  Plea,  the  general 
issue  and  the  statute  of  limitations,  and  trial  by  jury. 

The  plaintiff,  to  support  the  issue  on  his  part,  introduced  evi- 
dence tending  to  show  that  in  1817,  or  1818,  the  town  voted  to 
hold  their  town  meetings  at  his  dwelling  house ;  that  they  did  hold 
all  their  meetings  in  his  house  until  March,  1842,  when  they  voted 
to  remove  to  another  place ; — and  that,  during  the  time  that  the 
meetings  were  so  holden  in  the  house  ofthe  plaintiff,  be  was  put  to 
trouble  in  removing  his  furniture,  and  in  washing  and  cleaning  his 
house,  to  the  amount  of  five  dollars  a  year. 

The  defendants  then  gave  evidence  tending  to  show,  that,  at  the 
time  the  town  voted  to  remove  the  meetings  to  the  house  of  the 
plaintiff^  it  was  stated  in  town  meeting,  and  in  presence  of  the 
plaintiff,  that,  if  the  meetings  were  moved  to  the  bouse  of  the  plain- 
tiff*)  he  would  claim  nothing  for  the  troublte  of  having  them  there, 
Qnly  that  the  select  men  should  license  bim  to  sell  liquor  on  town 
meeting  ^j^s, — ^that  the  select  mep  did  so  license  him,  whenever  he 
requested  it,  and  tht^t  he  generally  had  such  license. 

The  plaintiff  then  offered  to  prove,  that^  Qome  ^ight  or  ten  years 
before  the  meetings  were  removed  from  his  house,  he  requested  the 
town,  in  to.wn  meeting,  to  build  a  town  house,  and  there  stated  that 
he  could  not.  any  longer  have  the  meetings  holden  in  his  house;  but 
that  the  town  did  not  build  a  town  house,  and  continued  to  hold 
their  meetings  in  his  boqse,.  as  before,  until  they  were  removed  in 
the  luring  of  1842 ;  to  which  evidence  the  defendant  objected,  and 
it  was  excluded  by  the  court 

The  court  charged  the  jury,  that,  if  they  found,  that,  at  the  time 
the  meetings  were  removed  by  vote  of  the  town  to  the  house  of  the 
plaintiff,  it  was  stdted  in  his  presence  that  he  would  claim  nothing 
but  the  privilege  of  selling  liquor,  as  above  stated,  and  he  did  not 
object  to  it,  and  that  he  had  license  granted  him  by  the  select  men 
for  that  purpose,  whenever  he  requested  it,  he  was  not  entitled  to 
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recover,  unless  he  had  given  the  town  notice  that  he  shoald  claim 
pay. 

The  jurj  returned  a  verdict  for  the  defendants.  Exceptions  by 
plaintiff 

J,  £.  Buck  for  plaintiff. 

L.  B.  Peck  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Heb^kd,  J.  The  plaintiff,  in  this  action,  seeks  to  recover  of  the 
town  pay  for  th^  use  of  his  house  for  the  town  to  hold  town  meetings. 
The  case  finds  that  meetings  were  held  at  his  house  from  about 
1818  to  1842,  and  that,  at  the  time  the  town  voted  to  hold  the 
meetings  at  the  plaintiff's  house,  it  was  stated  in  the  plaintiff's  hear* 
ing  that  he  would  claim  nothing  for  his  trouble,  only  that  the  select, 
men  should  grant  him  a  license  to  sell  liquor,  on  town  meeting  days, 
at  his  house, — and  that  they  did  license  him,  whenever  he  requested 
it,— and  that  he  generally  had  a  license.  The  fact  that  be  did  not 
contradict  the  statement,  thus  made  in  bis  hearing,  in  connection 
with  the  fact  that  he  afterwards  took  a  license  to  sell  liquor,  would 
justify  the  conclusion,  that  he  so  understiood  the  terms,  upon  which 
the  meetings  were  to  be  held  at  his  house.  The  court  instructed 
the  jury,  that,  if  such  was  the  fact,  the  plaintiff  was  not  entitled  to 
recover,  unless  he  had  given  the  town  notice  that  he  should  claim 
pay. 

The  question  depends  mainly  upon  the  correctness  of  this  charge ; 
and  we  think  that  this  was  as  favorable,  as  the  plaintiff  was  entitled 
to  have.  The  plaintiff  offered  to  prove,  that,  eight  or  ten  years  be- 
fore the  meetings  were  removed  from  his  house,  he  requested  the 
town,  in  town  meeting,  to  build  a  town  house,  and  then  stated  that 
he  could  not  any  longer  have  the  meetings  holden  in  his  house. 
There  is  no  doubt,  that  the  plaintiff  was  at  liberty  to  terminate  that 
license^  whenever  he  pleased ;  and,  having  done  so,  and  given  notice 
that  he  should  no  longer  continue  that  arrangement,  he  might  close 
his  doors  against  any  person  that  came  there.  But  the  important  in- 
quiry is,  whether  he  can  be  permitted  to  recover  of  the  town,  with- 
out any^  promise  on  the  part  of  the  town  to  pay  him,  or  notice  to  the 
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town,  oil  his  part,  that  he  ahoold  claim  pay.  There  are  few  caiei, 
in  which  any  thing  is  to  be  taken  against  towns  by  mere  implicar 
tion.  Their  liabilities  to  support  their  poor,  and  to  build  roads, 
and  pay  damages  for  injuries  occasioned  by  the  insufficiency  of 
their  roads,  are  matters  stricti  juris ;  and  the  nature  and  extent  of 
those  liabilities  are  fixed  and  defined  by  statute.  And  it  has  been 
holden  that  towns  are  not  liable  to  pay  their  officers  for  their  scm- 
ce«,  without  an  express  engagement  to  do  so.  Borden  ▼.  Brookttne, 
8Vt.284 

We  therefore  think  that  the  testimony  offered  by  the  plaintiff 
was  not  sufficient  to  impose  a  liability  upon  the  town,  and  that  it 
was  therefore  correctly  rejected. 

Judgment  affirmed. 


Heman  Parkbitrst  v.  Allen  Spaldino. 

Where  a  judgment  hag  been  rendered  for  a  fom  leai  than  (100,  hot,  with  the 
interest  due  apon  it,  wonld  exceed  $100,  the  judgment  creditor  maj  waive 
his  claim  for  interest  and  sustain  an  action  before  a  justice  of  the  peace  for 
the  amount  of  the  judgment  alone. 

Where,  in  such  case,  the  declaration  before  the  justice  of  the  peace  described 
the  judgment  correctly,  and  concluded,  generally,  '*  to  the  damage  of  the 
plaintiff,  as  he  says,  one  hundred  dollars,*'  and  in  the  county  court  the 
plaintiff  filed  a  new  declaration,  claiming  to  recover  the  ddt  only,  and 
making  no  claim  for  damagay  it  was  held  that  the  action  should  not  be  dis- 
missed for  want  of  jurisdiction  in  the  justice  before  whom  it  was  originally 
commenced* 

Debt  upon  a  judgment,  for  171.63  damages  and  93.05  costs  of 
suit,  recovered  Nov.  23,  1835,  and  on  which  there  was  due,  with 
the  interest,  at  the  time  of  the  commencement  of  this  action,  a  sum 
exceeding  one  hundred  dollars.  This  action  was  commenced  be- 
fore a  justice  of  the  peace,  and  the  declaration,  after  describing  the 
judgment  declared  upon,  and  averring  that  it  remained  unsatisfied, 
concluded,  generally,  "  To  the  damage  of  the  plaintiff,  as  he  says> 
one  hundred  dollars.'''  The  case  was  brought  to  the  county  court 
by  appeal,  and  the  plaintiff  there  filed  a  new  declaration,  which, 
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after  describing  the  judgment,  &c.,  as  in  the  original  declaration, 
Conclnded  in  these  words,^^"  To  recover  which  aaid  debt,  with  just 
costs,  he  files  this  declaration." 

In  the  county  court  the  defendant  filed  a  motion  to  dismiss  th^ 
action,  for  want  of  original  jurisdiction  of  the  same  in  the  faia^»« 
trate  before  whom  it  was  commenced.  This  motion  was  of  erhiled 
by  the  court ;  and  judgment  was  tendered  for  the  plaintiff,  for  the 
amount  of  the  debt  des^pribed  in  his  declaration,  Without  interest 
Exceptions  by  defendant. 

J,  L.  Buck  for  defendant* 

That  a  party  may  recover  interest  op  a  judgment  is  well  settled; 
Martin  v.  Kilbmime,  11  Vt.  93;  SI.  St.  216 ;  Rev.  St.  239,  ^  2; 
Allen  V.  Adams,  15  Vt.  16 ;  and,  xi  reawerahh^  it  necessarily  forms 
a  part  of  the  debt  and  should  be  added  to  the  principal.  If  this  be 
so,  the  county  court  erred  in  overruling  the  motion  to  dismiss^^ 
because  the  sum  due  at  the  time  of  the  commencement  of  the  salt 
before  the  justice  exceeded  one  hundred  dollars. 

O.  H.  Smith  for  plaintiff. 

Interest  is  the  accident  of  a  claim,  and  not  the  substance  thereof,-^ 
except  in  cases  where  the  contract  specially  provides  for  the  payment 
of  interest, — and  may  be  waived.  PJtelps  et  al,  v.  Wood,  9  Vt.  399. 
Stone  V.  Winslow,  7  Vt.  388.  It  is  not  the  amount  of  injury  sas* 
tained,  but  the  amount  in  demand  and  actually  sought  to  be  recov- 
ered, which  forms  the  test  of  apparent  jurisdiction.  The  plaintiff  is 
not,  generally,  bound  to  ask  all,  that  he  is,  in  justice,  entitled  to  re- 
cover. He  may  demand  less,  and  thereby  confer  jurisdiction 
upon  a  justice  court.  Wightman  ▼.  Carlisle,  14  Vt.  296.  That  the 
declaration  in  the  justice  writ  concludes  as  it  does  determines  noth- 
ing, as  to  the  character  of  the  claim  sought  to  be  recovered,  or  its 
amount ;  nor  can  it  he  determined  therefrom  whether  the  plaintiff 
seeks  to  recover  interest,  or  not. 

The  opinion  of  the  court  was  delivered  bf 

Bennett,  J.,  This  suit  was  originally  brought  before  a  justice 
of  the  peace,  upon  a  judgment,  which,  adding  thereto  the  interest, 
exceeded  one  hundred  dollars  in  the  whole.  In  the  declaration  be- 
fore the  justice  the  plaintiff  did  not  declare  technically  for  debt  kni 
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datnagesi  but  concluded  his  declaration  in  general  terms,  to  his 
damciffe  fmehmndrtd  (foUars,  In  bia  declaration  in  the  county  oowt 
he  only  goes  for  the  debt,  and  claims  no  danfwge  for  its  detention. 
The  only  question,  raised  in  this  case,  is,  as  to  the  appellate  jurist 
diction  of  this  court. 

In  Steams  v.  Pearson^  5  Vt.  503,  it  was  held,  that,  in  a  general 
action  for  monies  had  and  received,  the  ad  damnum  determined  the 
jurisdiction  of  the  justice,  and  tKat  the  plaintiff's  recovery  must  be 
limited  io  Ma  orf  damnum^  even  though  he  exhibited  on  trial  claims 
eaUteediog  one  hnmlred  ^dollars,  and  that,  ev^  if  be  claimed  an 
aUowano^  on  bis  demands  exceeding  the  jurisdiction  of  the  jusdce, 
ttW  the  court  night  render  judgment  for  any  amount  not  exceeding 
the  ai  dttmnum. 

la  tbe  case  now  before  us,  we  think  the  ad  damntun  must  govern 
the  question  of  jurisdiction,  whatever  might  be  the  result,  in  a  case 
:wfaere  the  judgment  itself,  upon  which  the  action  was  brought,  tx* 
ceeded  one  hundred  dollars,  but  the  ad  damnum  in  the  declaration 
concbukd  with  a  sum  within  tbe  justice's  jurisdiction.  If  the 
plaialiff  dhose  to  waive  either  the  whole,  or  any  part  of  bis  claim  to 
knitrest  on  tbe  judgment,  he  had  that  right.  Tbe  interest  on  i 
^idgment  is  given  as  damages,  simply,  for  the  detention  of  tbe  debt, 
and  is  only  incidental  to  it.  No  action  could  be  maintained  to  r&* 
cover  the  interest  alone.  When  once  the  principal  of  the  judg* 
ment  was  discharged,  all  claim  for  interest  on  it  was  gone. 

This  is  not  like  the  case,  where  the  payment  of  interest  is  a  part 
of  the  contract  itself.  Though  the  plaintiff  might  insist  upon  his 
debt,  and  damages  for  Jts  detention,  which,  in  the  whole,  might  ex- 
ceed one  hundred  dollars,  yet  the  law  is  not  compulsory  upon  him. 
It  might  as  well  be  claimed,  that  the  plaintiff  should  be  compelled 
to  charge  interest  on  bis  book  account,  so  as  to  defeat  the  jurisdic- 
tion of  a  justice^  in  a  case  in  which  be  would  otherwise  possess  it 
The  judgment  of  the  county  court  is  affirmed. 
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AND  Joseph  Kingsbunt^  Tnistew. 

Where  a  depoiitioii  waa  taken  and  filed,  to  be  used  aa  evidence  in  a  snit,  and 
the  original  deposition  was  destroyed  by  accident,  it  was  held  that  a  copy 
of  the  deposition,^ the  witness  being  still  Hving,— conid  not  be  used  aa 
evidence  on  the  trial. 

Trvstbb  Procb80.  Judgment  was  rendered  against  the  princi- 
pal debtors,  and  tlie  trustees  filed  their  disdoeures,  upon  which, 
with  testimony  aliunde^  trial  was  had.  On  trial  a  copy  of  the  de- 
'  position  of  one  Samuel  Mower,  which  deposition  was  taken  and 
filed,  to  be  used  as  evidence  in  the  case,  was  offered  in  evidence, — 
it  being  proved  that  the  original  depositidn  had  been  burned,  and 
that  the  copy  offered  was  a  true  copy,  and  that  it  had  been  filed  in 
the  clerk's  office  after  the  tlestroction  of  the  original.  The  copy 
offered  did  not  contain  a  transcript  of  the  caption  and  certificate  ap- 
pended to  the  original  deposition;  b«t  the  affidavit  of  the  attorney 
of  the  trustees  was  filed,  stating,  that  he  believed  that  the  caption 
and  certificate  were  in  due  form  of  law.  To  the  admisnon  of  this 
copy,  as  evidence,  the  plaintiff  objected ;  biit  the  objection  was 
overruled  by  the  court,  and  the  evidence  admitted ;  to  which  decis- 
ion the  plaintiflfl  excepted. 

H.  Carpenier  for  plaintifs. 

Weston,  Kidder  and  L.  B.  Peek  for  Uuslees. 

The  opinion  of  the  court  was  delivered  by 

Bbnubtt,  J.  We  think  there  was  manifest  error  in  the  county 
court,  in  admitting  in  evidence  the  copy  of  Mower's  deposition. 
The  court,  upon  proof  that  the  original  deposition  had  been  des- 
troyed, and  that  the  copy,  which  had  been  filed  with  the  clerk,  was 
a  true  copy,  permitted  it  |p  be  read.  The  deponent  waa  not  dead, 
so  as  to  make  that  a  ground  for  admitting  secondary  evidence ;  the 
original  deposition  had  never  been  used  upon  a  previous  trial ;  and 
no  copy  of  the  caption  or  certificate  purports  to  have  been  given  or 
proved.    We  know  of  no  rule  of  law,  that  makes  the  copy  of  the 
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d«pontioii  admissible.  Though  it  was  a  great  misfortune,  that 
•aesed  this,  and  other  valaaUe  papers,  to  be  destroyed  in  the  burn- 
ing of  tiie  court  house,  yet,  if  we  admit  this  c«^y,  it  must  furnish  a 
rule  for  the  admission  of  copies  in  all  cases,  upon  proof  that  the 
originals  have  been  destroyed^ — and  that,  too,  without  any  proof  as 
to  the  capti<»  and  certificate  being  originally  correct 

A  new  deposition,  in  thiseaoe,  can  be  taken;  and  we  think  it 
should  be  done,  rather  than  make  an  innoFation  upon  the  ruler  of 
evidence^  which  would,  in  its  consequences,  he  prejudicial  in  the 
administration  of  justice. 

For  this  cause  the  judgment  of  the  county  court  must  be  r^ 
versed. 


Lbbbeus  Bennbtt  and  Othbrs  v.  JofliAR  Sticknet. 

A  gMi«rdl  appMfMca,  entered,  by  the  defoadenti  in  a  rait,  upon  the  docket 
of  tbe  court,  and  aobmitting  to  the  joriadiction  of  the  court,  by  pleading  to 
the  merits  of  the  suit,  it  a  waiver  of  any  delect  of  aerrice,  which  might 
hsTe  been  taken  advantage  of  by  pleading. 

When  a  auit  is  commenced  againat  a  firm,  «ne  of  tke  partnen  haa  power  to 
emploj  an  attorney  to  attend  to  the  tnit  on  the  part  of  the  deftndanta ;  and 
an  appearance  in  the  foit,  entered  by  the  attorney  thua  employed,  will  be 
biMting  and'  oonelaaiiw  upon  tke  other  partnen.  ^ 

AunrrA  Querbla^  brought  to  set  aside  a  judgment  rendered 
against  the  plainttffi  and  one  Harvey  Tilden.  The  case  was  sub- 
mitted to  the  court  upon  the  following  statement  of  facts,  agreed  to 
by  the  parties. 

The  writ  in  the  suit  in  faror  of  Stickney  against  the  present 
{riaintiffii  and  said  Tilden  was  never  served  on  any  of  the  plaintiffs. 
The  plaintiffs  and  Tilden  were  partners  in  trade,  and  Tilden,  who 
was  the  active  partner,  acknowledged  service,  in  behalf  of  himself 
and  the  other  partners,  by  signing,  on  the  back  of  the  writ,  a  cer- 
tificate  that  the  same  had  been  legally  served, — ^which  certificate  he 
signed  as  "  agent"    The  said  suit  was  entered  in  court  at  the 
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April  Term  of  Washington  eoudty  coart^  1843,  al  wliteh  term  Til« 
den  Employed  J.  L.  Buck,  an  attorney,  to  review  said  cause;  and 
said  Buck  entered  a  general  appearance,  upon  the  docket  of  th« 
court,  for  the  defendants,  and  judgment  was  rendered  in  favor  of 
Btickney,  and  a  review  was  ebtered.  It  did  not  appear  that  the 
plaintiffs  in  this  suit  had  any  notice  of  that  suit,  nftlil  after  aand 
April  Term,  1848,  except  a9  above  slated.  At  the  November 
Term  of  said  cotinty  court,  1843,  said  Buck  requested  to  have  his 
name  erased  from  the  docket,  for  the  reason  that  he  had  ascertained 
that  no  notice  had  been  given  to  the  other  defeodadts,  besides  Ti^ 
den,  and  that  they  denied  the  right  of  Tildeii  to  acknowledge  ser- 
vice for  them.  The  attorneys  of  Stickney  objected  to  said  erasure, 
and  the  court  rendered  judgment  against  all  the  defendants  in  the 
suit. 
•  Upon  these  facts  the  county  court  decided  that  audita  querela 
could  not  be  sustained,  and  rendered  judgment  in  favor  of  the 
defendant ;  to  which  decision  the  plaintiffs  except^. 

J.  L.  Buck,  for  plaintiffs,  cited  Smilit  v.  ReynMi  U  oL^  I  Vt 
148. 

7%.  4*  H,  H.  Reed,  for  defendant,  to  the  point  that  a  general 
appearance  for  the  defendants  by  attorney,  in  an  action,  covers  all 
defects  of  service,  cited  1  Tidd's  .Pr.  434 ;  3  Bl.  Com.  287  n. ; 
3  Cranch  496;  1  Chit.  Rep.  129;  21  Maine  Rep.  38;  and,  to  the 
point,  that  it  makes  no  difference  that  such  appearance  is  entered 
without  the  knowledge,  or  consent,  of  all  the  parties,  cited  1  Saik« 
86,88;  1  Binn.214;  3  Dallas  331;  7  Pick.  138;  6  Johns.  34, 
296;  7  Johns.  539;  Coit  €t  al  f.  Sheldon,  1  TjlQQQ;  SkiUgn  w. 
Kelseys,  Brayt.  26. 

The  opinion  of  the  coart  was  delivered  by 

Hebard,  J.  The  plaintiffs  and  one  Tilden  Weire  partner*.  Tile 
defendant  sued  out  his  writ  against  the  firm;  atid  Tilden,  wk>.waa 
the  active  partner,  accepted  service  on  the  same  for  himself  add  the 
rest.  The  writ  was  in  no  other  way  served.  Tildeo  employed  coa»- 
eel,  who  appeared  generally  in  the  case,  and  submitted  Co  a  judi^ 
ment,  and  entered  a  review.    At  the  next  term  of  the  ooort  tlw 
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ftttornqr  withdrew  hfs  tppearance,  and  th^  defendants  in  that  suit, 
who  are  the  plaintiflb  m  this  sait  were  defkulted  ; — and  that  is  the 
jadgment  sought  to  be  vacated  by  this  proceeding. 

This  subject  has  received  its  share  of  the  attention  of  the  court 
OB  the  present  circuit ;  and  two  eases  have  been  considered,  which 
embrace  aJI  that  is  involved  in  this  case.  The  two  branches  of  the 
inqnirj  in  this  case  involve  the  question,  how  far  an  appearance, 
which  is  general,  and  submitting  to  the  jurisdiction  of  the  court, 
18  lo  be  regarded  as  a  waiver  of  any  defect  of  service,  that  might 
hate  been  taken  advantage  of  by  pleading  ,* — and  also  an  inquiry^  in 
relation  to  the  authority  of  one  partner  to  appear  for  all,  and  to 
employ  an  attorney,  whose  appearance  shall  be  binding  and  conclu- 
dusive. 

The  oaai»  of  Spalding  et  al,  v.  Swift,  decided  on  the  present  eir- 
eoit,  in  A4dison  county,  was  where  a  suit  was  instituted  against  a 
Arm ;  one  of  the  partners  lived  out  of  the  State ;  a  single  copy  was 
left  with  the  partner  living  in  the  State,  and  he  employed  an  attor- 
ney,— as  in  this  case, — and  the  absent  partner  was  held  bound  by 
the  employment  and  acts  of  the  attorney.  The  other  case  referred 
to  is  that  of  Neweomb  et  al  v.  Peck  et  al.,  reported  ante,  page  302. 
These  two  cases  are  fully  decisive  of  the  one  under  consideration.' 

.  Judgment  affirmed. 


Luther  Cross  v.  Jeremiah  T.  Marston. 

If  personal  property  be  attached  by  a  third  person  to  a  bailding ,  of  which 
such  third  person  is  the  owner,  and  used  as  part  of  the  furniture  of  the 
building,  fbr  the  convenience  of  the  business  of  its  occupants,  but  be  at- 
teeb«i  ra  toch  manner,  that  ft  can  he  removed  without  injury  to  the  build- 
ing,  amd  wkboot  iajmry  to  the  property,  it  does  not  thereby  beeome  a  part 
^the  fteebold,  «o  as  to  pass  by  de^d  iron  tht  owner  of  the  boildiDg  to  a 
purchaser  of  the  premises. 

And  though  the  owner  of  the  chattel  may  have  had  knowledge  of  its  being 
placed,  by  the  owner  of  the  building,  in  the  situation  in  which  it  was,  and 
ataj  have  pefmittsd  it  to  rsoMin  in  sach  situation,  without  reclaiming  it. 
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lor  a  period  of  five  yaan,  and  antil  after  the  owner  of  the  freehold  hae  aold 
and  conTeyed  it,  with  ita  appnrtenaneea,  to  a  jtranger,  yet  the  owner  of 
the  chattel  has  not  thereby  lost  his  right  to  reclaim  it,  hot  may  maintain 
trover  for  it  againat  the  purchaser  of  the  building. 

The  qneation,  in  each  eaee,  ie,  whether  the  chattel  haTO,  by  the  manner  of 
ita  annexation  to  the  fireehold,  so  fiur  loat  ita  idaUity,  aa  to  ceaae  to  have  a 
legal  existence  ai  penonal  property ;  and  if  it  hare  not,  there  can  be  no  u^tr* 
enee  of  acquiescence,  on  the  part  of  the  owner,  in  its  becoming  a  fixture,  if 
he  have  not  stood  by,  and  seen  it  sold  to  the  purchaser,  without  objection. 

'  In  this  case,  a  case  of  drawers  and  the  saah  of  aahow  case  were,  by  the  con* 
sent  of  the  owner  of  them,  placed  in  a  building,  which  the  owner  of  the 
building  was  fitting  up  for  a  book  store,  and  were,  by  the  owner  of  the 
building,  ftstened  in  their  places  with  nails,  but  in  such  manner,  that  they 
could  be  removed  without  injury  to  them,  or  to  the  building ;  the  owner  of 
the  building  then  leased  it  for  a  bookstore,  and  it  waa  eceupied  aa  such  for 
five  years,  with  the  drawens  and  saah  remaining  as  they  were,  when  plneed 
there,  and  then  the  owner  of  the  building  sold  and  conveyed  it,  by  war* 
rantee  deed,  with  the  appurtenancea,  to  one  who  had,  for  four  years,  occa- 
pied  it  as  a  book  store  under  a  lease ;  and  it  waa  held  that  the  drawers  and 
aash  still  remained  the  personal  property  of  the  original  owner  of  them, 
and  that  he  might  maintain  trover  for  them  against  the  purchaser  of  the 
bnllding. 

Tbovkr  tot  a  case  of  dravirera  and  a  show  case.  Plea,  the  gener- 
al issue,  with  notice  of  special  matter  of  defence,  and  trial  by  jury. 
On  trial  the  evidence  on  the  part  of  the  plaintiff  tended  to  prove 
the  following  facts, 

A  shop  in  the  village  of  Montpelier  was  owned  by  one  Jenkins, 
and  by  him  occupied  as  a  goldsmith's  shop  until  the  time  of  his  de- 
cease, which  was  in  1836.  Before  his  decease  he  had  mortgaged  the 

^  premises  to  the  plaintiff  and  Ira  Day,  to  secure  a  debt  due  to  them 
as  partners.  While  Jenkins  was  occupying  the  shop  he  had  pro- 
cured the  drawers  in  question,  made  to  fit  in  a  particular  part  of  his 
shop.  The  witnesses,  who  were  accustomed  to  make  such  articles, 
testified  that  this  case  of  drawers  was  made  separate  and  entire  and 
then  placed  in  the  spot  where  it  was  made  to  fit  At  this  time  they 
were  not  in  any  manner,  fastened  to  the  building.    The  show  case 

,  stood  upright  upon  the  top  of  the  drawers.  Upon  the  decease  of 
Jenkins,  his  administrator  claimed  those  articles  as  personal  proper- 
ty, and,  notwithstanding  the  remonstrance  of  the  plaintil^ — who 
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dtimed  tbem  is  fixtares  belonging  to  the  boilding,— ^he  sold  them 
•t  auction,  md  the  plaintiff  became  the  purchaser.  After  the  sale 
the  plaintiff  remored  the  case  of  drawers  to  the  store  occupied  by 
himself  and  Day,  where  it  remained  until  the  spring  of  1838.  In 
July,  1836,  the  plaintiff  released  his  interest  in  the  premises  to 
Ira  Day.  In  the  spring  of  1837  said  Day,  having  then  acquired 
the  entire  title  to  the  premises,  rented  them  to  one  Barker,  for 
a  post  office;  and  Barker  used  the  show  case  for  the  convenience 
of  the  post  office, — the  sash  being  separated  from  the  case  and  used 
as  a  partition.  In  the  spring  of  1838  Day  fitted  up  the  building  for 
a  book  store,  and  leased  the  same  to  one  Clark.  The  case  of  draw* 
ers  was  put  in  its  original  place,  and  nailed  to  the  wall,  and  open 
shelves  were  placed  in  the  space  above.  The  sash  of  the  show  case 
was  used  lo  cover  an  open  book  case,  which  was  permanently  fast- 
ened to  the  wall  of  the  building, — the  sash  sliding  m  a  place  before 
the  book  case,  and  being  fastened  in  by  strips  of  board  nailed  above 
and  below.  Clark  occupied  the  building  in  this  manner  for  a  year, 
or  more,  and  then  Day  leased  it,  in  the  same  condition,  to  the  de- 
fendant, for  the  same  purpose ;  and  the  defendant  occupied  it  until 
April  22,  1843,  when  Day  sold  and  conveyed  the  premises  to  him« 
by  warrantee  deed,  describing  the  premises  as  "  the  land,  and  build- 
ing thereon  standing,  with  the  appurtenances,  beginning,"  dLC. 
The  partnership  between  the  plaintiff  and  Day  was  dissolved  in 
February,  1835;  and  in  February,  1842,  the  plaintiff  conveyed  all 
his  interest  in  the  partnership  property  to  Day.  It  appeared,  that, 
during  all  the  time  since  1836,  the  plaintiff  had  resided  in  the  vil- 
lage of  Montpelier,  and  no  question  was  made,  but  that  he  knew  of 
Day's  removing  the  ease  of  drawers  from  the  store  to  the  shop  afore- 
said. The  plaintiff  claimed  to  recover  only  for  the  drawers  and 
sash  and  glass,— ^and  not  for  the  case  itself. 

The  court  intimated  to  the  counsel,  that  they  should  charge  the 
jury,  that  these  articles,  under  the  circumstances  of  the  case,  were 
so  far  fixed  to  the  freehold,  that  they  would  pass  by  the  deed  from 
Day  to  the  defendant;  and  that,  if  the  plaintiff  knew  of  Day's  put- 
ting them  into  the  shop,  in  the  situation  described,  as  early  as  1838, 
and  acquiesced  in  their  remaining  there  until  after  the  sale,  he 
would  stand  in  no  better  situation,  in  regard  to  the  property,  than 
Day  would,  had  he  owned  it ;  and  that  the  jury  might  infer  the  ac- 
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quiescence  of  the  plaintiff  from  hia  long  ailenee,  he  knowi^g^f  tb«i 
nae*  Whereupon  a  yerdict  paa«ed  for  the  defendant^  wi(b  leave  lo 
the  plaintiff  to  except  to  the  foregoing  charge  and  to  more  the  So* 
preme  Ckwrt  for  a  new  trial* 

i.  A.  Vail  Sf  W.  K,  Upham  for  plaiotiC 

1.  We  contend  that  Ihe  articles  in  qoestion  weeeaot  so  far  fixed 
to  the  freehold,  as  that  they  would  paes  fram  Day  to  the  defendant 
by  the  conveyance  of  April,  1643»  if  they  had  belongedjto  Day. 
The  chaltdfl  were,  in  their  nature^  penm^l,  aad  were  eotiftdy  aep^ 
arate  and  distinct  from  the  huilding,  until  used  for  the  convenience 
of  the  book  store ;  and  they  might  have  been  used  elsewhere  jiast  as 
well.  When  the  building  was  purchased  by  the  defendant,  and  at 
the  time  of  the  conversion,  the  articles  could  have  been  taken  out 
without  bewg  injured,  and  without  injury  to  the  building.  They 
were,  therefere,  personal  property,  and  not  a  part  of  the  freebokL 
Abbos  &  Ferrard  on  Fixtures,  69,  and  cases  there  cited.  lb.  t80» 
Wetherby  v.  Foster,  6  Vt.  180.  TMas  v.  Francis,  3  Vt  4Stj5w 
The  word  api^ienanus  is  nsual  in  all  conveyances  of  lands  aad 
buildings ;  and  it  is  not  understood  by  it  that  the  title  to  personal 
pn^rty  is  conveyed.    lUtifmond  v.  White,  7  Cow.  819. 

3.  If  the  property  wonld  pass  to  the  defendant  by  the  conv^- 
anoe  from  Day,  if  Day  had  owned  it,  we  insist  it  would  not  pass,  as 
against  the  plaintiff,  under  the  ciroumstances  appearing  in  the  caae. 
As  between  landlord  and  tenant^  this  property,  beyond  all  questioag 
was  personal  property^ — if  pat  in  by  the  tenant,— 4nd  might  have 
been  removed  by  him  during  his  term.  The  fact  that  the  actielea 
were  naiUd  to  the  bnildtng  doee  not  alter  their  charaeter ;  they  were 
still  personal  chattels,  md  not  a  part  of  the  freehoki.  Dams  v, 
Jones,  2  B.  dz.  Aid.  165.  Raymamd  v.  White,  7  Cow.  819.  Xi^ 
nolds  V.  8hukr,  5  Cow.  323.  Cress^  ei  al.  v.  Simit,  17  Johns. 
116.  H^t'etf^  V.  Bra$t9w,  4  Pick.  310.  Taytor  r.  Tmmaakd^9 
Mass.  411.  2  Kent  343.  The  plaintiff  stands  in  a  asone  favor aUn 
situation  than  Day,  the  defendant's  grsAtor^  beeaflae  he  waa  the 
lawful  owner  of  the  property,  and  had  no  interest  in  the  land  or 
buildings  conveyed^  and  no  knowledge  of  the  sale.  He  lent  die 
property  to  Day,  to  be  uaed  far  the  amtwtioiM  of  Day's  tenanta  tn 
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the  bode  store.    The  property  was  not  fastefied  to  the  bnildiDg  by 
^be  plaintiff,  nor  had  Day  any  authority  to  fasten  it. 

3.  The  fact,  that  the  plaintiff  permitted  his  property  to  remain  in 
the  bnilding  and  be  used  by  the  defendant  and  other  tenants  of  Day 
fix  about  fire  years,  does  not  amount  to  an  abandonment  of  his  title 
against  the  defendant.  The  plaintiff  was  neither  landlord,  nor  ten- 
ant, heir,  nor  executor,  but  a  purchaser  for  avalaable  consideration, 
without  notice  of  the  sale. 

Heaiak  4*  R^d  for  defendant. 

t.  In  regard  to  the  annexation  of  the  articles  in  question  to  the 
bonding ; — 

1.  If  not  freehold,  and  of  the  realty,  they  must  at  least  be  ad- 
judged fixtures,  as  far  as  the  manner  of  their  annexation  goes  to 
constitute  them  such ;  Amos  &  Fer.  2 ;  Chit,  on  Cent.  381 ;  Horn 
▼.  Boifeer,  9  East  215. 

2.  By  Day's  conyeyance  of  April  22, 1843,  the  property  in  these 
articles  passed  to  the  defendant ;  Miller  r.  Plumb,  6  Cow.  665. 
Colegrave  v.  Dias  Santos,  2  B.  &  C.  76,  [9  E.  C.  L.  30.]  As  be* 
tween  Day  and  the  defendant,  vendor  and  vendee,  the  rule  is  the 
same  as  between  executor  and  heir;  Miller  ▼.  Phtmh,  ut  sup,; 
Holmes  v.  TVemper,  20  Johns.  29.  A  mortgage  of  the  real  estate 
would  have  conveyed  these  articles;  Lrngstafy,  Meagoe,  2  Ad.  dc 
El.  167,  [29.  £.  C.  L.  60;]  Union  Bankr.  Emerson,  15  Mass.  159. 
A  tenant  for  years,  even,  could  not  have  removed  them  after  his 
term;  Jjee  v.  Ri»don,  7  Taunt.  191 ;  L^de  v.  Russell,  1  B.  d&  Ad. 
394,  [20  £.  C.  L.  407;]  Amos  &Fer.  87.  They  i^ould  have 
passed  to  a  creditor  by  a  set  off  of  the  real  estate  on  execution ; 
OoddardY.  Chase,  7  Mass.  432.  They  could  not  have  been  sold  as 
chattels  on  an  execution  against  the  grantor.  Day,  before  his  con- 
veyance; Winn  V.  IngiWff,  5  B.  dz.  Aid.  625,  [7  E.  C.  L.  214.] 
A  conveyance  of  the  fee  carries  with  it  every  thing,  that  is  not  ex- 
fressly  reserved;  4  Kent  468;  1  Leigh's  N.  P.  297;  1  Sumner 
403;  9  Cow.  80. 

3.  'Fixtures,  or  things  fixed  to  the  freehold,  until  severance,  are 
part  of  the  fireehold.  Amos  d&  Fer.  10,  11,  185;  6  Cow.  668. 
And  trover  for  fixtures  will  not  lie;  Langstafff.  Meagoe,  ut  sup. 
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4.  Day's  deed  lo  the  defendant  described  the  premiflee  granted, 
as  *'  the  land  and  building  thereon  standing,  with  the  oppKrlemm- 
€ts.**  The  building  bad  been  fitted  up  by  Day  as  a  book  store  in 
the  spring  of  1838,  leased  by  him  to  Clark,  as  such,  one  year,  to  the 
defendant  four  years,  and  then  sold  to  the  defendant  as  a  book  store. 
Ft  was  the  evident  intention  of  the  parties  to  sell  apd  buy  the  eon- 
cern,  as  it  then  stood,  and  as  it  had  stood  from  1838  to  1843.  Far- 
rar  et  a/,  y.  Stackpole,  6  Greenl.  154. 

5.  The  only  objection,  that  can  be  made  to  these  views,  is, 
that,  these  articles  having  once  been  chattels  severed,  and  the  per* 
sonal  property  of  Cross,  the  act  of  no  other  person  could  divest  him 
of  this  property.  But  it  is  a  doctrine,  as  old  as  the  Year  Books,  that 
personal  property,  by  whomsoever  annexed  to  the  freehold,  becomes 
realty.  Brooke's  Abr.,  Trespass,  pi  23,  cited  in  Amos&>  Fer.  10; 
Britton,  c.  33,  and  Bracton  and  Fleta,  as  cited  in  Amos  &>  Fer.  241, 
n.  b ;  Brown  v.  Sax,  7  Cow.  95.  The  conveyance  by  Day  to  the 
defendant,  >n  the  manner  set  forth,  and  without  notice  to  the  de- 
fendant of  Cross's  claim,  as  thoroughly  made  these  articles  freehold, 
as  was  any  part  of  the  building. 

IL  We  have  proceeded  thus  far,  without  the  aid  to  the  case  of 
Cross's  knowledge  of  and  acquiescence  in  the  acts  of  Day,  and  innst 
that,  without  these,  the  defendant  was  entitled  to  a  verdict  Bat 
upon  these  points  there  is  no  error  in  the  decision  of  the  court 

1.  Between  Cross's  knowledge,  without  objection  and  his  acquies- 
cence in  the  acts  of  Day  we  can  see  no  difference,  under  the  circum- 
stances. And  certainly  from  the  first  the  jury  had  a  right  to  infer  the 
last  Neither  can  there  be  any  difference  between  the  legal  effect  of 
the  annexation  by  Day  with  Cross's  knowledge  and  acquiesence,  and 
the  effect  of  the  annexation  by  Day  himselC  And  if  this  position  is 
correct,  Ooddard  v.  Bolster  et  al,,  6  Greenl.  427,  is  a  case  dkeetly 
in  point 

2.  Cross,  by  this  acquiescence,  has  consented  to  all  the  legal 
consequences  of  the  acts  of  Day ;  and,  having  put  it  in  the  power 
of  Day  to  convey  these  articles  as  real  estate,  he  must  now  be 
bound  by  such  conyeyance.  /^orrs  v.  Barker,  6  Johns.  Ch«  R. 
166;  WendeUr.  Van Benssellaer,  lib.  S54. 
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The  opnuQtt  of  the  ooitrt  w«s  delivered  by 

Hbbaed,  J.  There  is  bo  quMtion  made  by  either  tide,  bat  that 
the  articles  ifa  controveray  in  this  anit,  at  Ihe  time  the  plaintiff  be* 
oaaae  poaaaaiod  of  them,  were  personal  property ;  but  it  is  insisted 
that  they  beeame  attaehed  to  the  building,  and  passed,  by  the  deed 
ftom  Day  to  the  defendant  on  the  22d  of  April,  1643.  The  plain- 
tiff nnrchased  the  articles  in  question  in  1836,  while  he  and  Day 
had  a  mortgage  npon  the  building,  in  which  they  then  were,  and 
took  the  case  of  drawers  from  the  building  and  carried  them  to  hie 
•toM.  In  1838,  Day,  who  had  ihen  aequined  the  whole  iitle  to  the 
boilding,  carried  the  case  of  drawers  back  to  the  building  and 
leased  the  building  for  a  book  store ;  and  at  this  time  the  ease  of 
drawers  was  put  in  its  original  place  and  nailed  to  the  waU<— bat  in 
soch  manner,  that  it  might  be  taken  away  without  injury  to  the 
ease  ef  drawers,  or  to  the  bsiidiDg ;  and  in  this  situation  it  r^ 
nained  until  1843,  when  Day  deeded  the  premises  to  t)he  defend* 
a^  'r^vskdii  appears,  also,  from  the  case,  that  the  plaintiff  was  not 
ignorant  of  the  disposition  and  use  of  the  case  of  drawers. 

The  -case  was  disposed  of  by  the  county  court,  by  their  informing 
the  parties,  that  they  should  instruct  the  jury,  that  these  articles  0 
were  so  far  fixed  to  the  freehold,  that  they  would  pass  by  Day's  deed 
to  the  defendant ;  and  that,  if  the  plaintiff  knew  of  Day's  putting 
them  into  the  shop,  in  the  situation  described,  as  early  as  1638,  and 
acquiesced  in  their  remaining  there  until  after  the  sale,  he  would 
stand  in  no  better  situation,  in  regard  to  the  propecty,  than  Day 
would,  had  he  owned  it^,  and  that  the  jury  might  infer  the  aequi^ 
Bscente  of  the  plaintiff,  in  the  use  (o  which  Day  put  the  articles^ 
from  his  long  silence,— he  knowing  of  that  use.  The  argument  of 
the  case  has  proceeded  mainly  with  reference  to,  the  fact,  whether 
this  property,  by  the  use  to  which  it  had  been  put,  had  become  a 

This  question  about ^x/uref  most  frequently  arises  between  Umidf 
hrd  wiid  tenant.  As  between  grsntin'  and  grantee,  it  is  more  proper 
to  inquire  whether  the  thing  was  so  attached  to  the  freehdd,  that 
it  will  pass  by  the  deed;  and  such  is  the  case  in  numerous  instan- 
ces, when  the  same  thing  might  hare  been  taken  away  by  the  ten- 
ant And  in  all  these  cases,  the  party  fixing  the  chattel  to  the 
freehold,  was,  at  the  time,  the  owner  of  it   Such  was  not  the  fact  in 
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this  case.  The  thing  was  originaliy  a  chaltd,  and  the  pUiatir  was 
the  owner ;  aad  there  is  no  proof  that  he  ever  parted  with  hia  title 
to  it,  except  by  the  act  of  Day,  and  his  own  acqoieaeence  in  that  act. 
And  the  in<|uiry  here  is,  whether  that  can  change  the  ownership  of 
the  property,  while  the  property  itself  preserres  its  identity. 

It  is  a  principle  of  law,  in  relation  to  this  subject,  that  the  owner 
may  pursue  his  property,  wherever  he  can  trace  it  But  when  the 
property  has  lost  its  ideniity,  it  ceases  to  hare  its  legal  existence  ;— 
as,  if  one  man  shoold  convert  a  quantity  of  bricks,  and  erect  them 
into  a  house,  and  then  deed  the  house  to  a  third  person,  these  bricks 
will  have  lost  their  tdeniUy, — ^they  are  so  changed  in  their  ckavae^ 
ter  that  they  cease  to  be  chattels,  and  the  owner  cannot  pursue 
them  against  such  third  person.  But  in  this  case  I  apprehend 
there  was  no  such  change  of  the  property,  as  would  give  it  a  diffsi^ 
ent  character.  The  nailing  it  to  the  buildiiig  did  not  incorporate 
it  into  and  make  it  a  part  of  the  building.  It  was  merely  a  part  of 
the  furniture  of  the  building,  and,  as  the  case  finds,  capable  of  be- 
ing taken  away  without  injury  to  the  property,  or  to  the  house.  No 
one  would  doubt,  probably,  but  what  the  outgoing  tenant  would 
j^  have  the  right  to  take  property  similarly  situated. 

That,  as  between  Day  and  the  defendant,  this  property  would 
have  passed  by  the  sale,  providing  Day  had  owned  it,  cannot  be  do- 
eisive  of  the  question ;  for  if  so,  it  would  apply  to  all  sales,— 4M 
when  B.  sells  the  horse  of  A.  to  C. ;  as  between  B.  and  C.  the  title 
to  the  horse  passes ;  but  A.,  being  the  owner,  may  pursue  the  hone, 
notwithstanding  the  sale.  The  main  question,  in  relation  to  this 
part  of  the  case,  is,  whether  the  property  has  lost  its  identUy;  if  it 
has,  the  plaintiff  cannot  pursue  it;  if  it  has  not,  he  may  pursue  it 
into  whatever  hands  it  may  have  chanced  to  come. 

The  defendant  relies  somewhat  upon  the  case  of  Ooddardr^Bal-' 
f  stetf  6  Oreeni.  427,  But,  in  relation  to  that  case,  whatever  there 
may  be  peculiar  to  it,  the  ground  upon  which  it  was  put  does  not 
conflict  with  the  plaintiff's  claim  in  this  case.  That  decision  goes 
upon  the  ground  that  the  plaintiff's  brother,  in  the  erection  of  the 
mill,  and  the  putting  in  the  mill  stones  and  mill  irons,  acted  bat  as 
.  the  agent  of  the  plaintiff;  and,  as  the  mill  was  on  the  i^aintiff 's 
land,  and  erected  by  the  plaintiff's  agent,  which  was  the  satne  as  if 
erected  by  the  plaintiff  himsdf,  the  mill  and  aU  its  attachmenta  were 
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IIm  impacly  of  the  phiRliC  No  Mch  c<Mittdflr«tioQ  b  invdved  in 
IIm  cafe  now  before  lu.  The  pUimiff  did  nd  pat  the  draw* 
an  iBlo  the  building  himself  nor.  was  Day  fab  agent  in  doing  it 
The  plaintiff  had  no  interest  in  the  baihling,  nor  in  the  land  opon 
whieh  it  etood*  Thb  ease,  then,  loees  all  its  analogy  to  the  case 
eited.  MiUer  ▼•  P/11111&,  6  Cow.  665,  presents  only  the  same  quee- 
tion,  that  would  arise,  if  Day  claimed  this  property  and  had  sued 
the  defendant  for  it.  Cokgraoe  ?.  Dias  Santos,  9  E.  C.  L.  30,  is 
to  the  same  effect ;  the  question  was,  whether  the  render  could  re- 
eof  er  of  the  vendee  for  fixtures,  after  having  given  up  the  possession. 
Lomgstqfi,  Meagoe^  29  E.  C.  L.  60,  was  decided  upon  the  anthor^ 
kf  of  the  case  of  Cokgrme  v.  Dias  Santos. 

The  conclusion,  therefore,  to  which  we  come,  is,  that  this  prop- 
erty was  not  so  attached  to  the  freekold,  as  to  change  its  character^ 
or  lose  its  legal  existence.  It  once  being  the  property  of  the  plains 
tiff,  it  win  continue  to  be  his,  until  he  has  parted  with  his  interest 
in  it  by  his  own  consent,  or  by  the  operation  of  some  law.  And 
that  presents  the  inquiry  in  relation  to  the  other  part  of  the  charge 
of  the  court  The  jury  were  to  infer  an  acquiescence  on  the  part 
of  the  plaintiff  in  the  disposition^  whieh  Day  made  of  the  property, 
fiom,  his  long  silence. 

If  Gross  had  stood  by  and  seen  Day  sell  the  property,  without  re- 
monstrating, he  would  be  estopped  from  claiming  it  of  the  purchas- 
er ;  hot  I  do  not  suppose  that  any  thing  is  to  be  inferred,  in  a  legal 
point  of  view,  unfavorable  to  bis  daim,  simply  because  he  has  de- 
layed to  assert  his  claim,  unless  barred  by  the  statate.  As  the  claim 
is  not  barred  by  the  statute,  and  as  the  case  does  not  find  that  the 
plaintiff  ever  stood  by  and  saw  Day  attempt  to  pass  over  the  proper- 
ty, without  objecting,  we  do  not  see  how  he  has,  either  by  his  own 
consent,  or  by  the  operation  of  law,  parted  with  his  interest  in  the 
property,  or  forfeited  his  right  to  pursue  and  claim  his  prq;>erty, 
wherever  he  can  find  it 

Indeed,  the  question  of  acquiescence,  it  seems  to  me,  has  nothing 
te  do  with  the  case.  If  Day  could  transfer  a  title  in  the  property  to 
the  defendant,  it  was  because  it  had  ceag^  to  be  a  chattel  interest.; 
if  that  was  the  condition  of  the  property;  it  was  the  attaching  the 
psoperty  to  the  building,  that  wrought  that  metamorphosis;  there- 
fiore  the  property  became  changed,  iind  the  plaintiff  lost  his  interest 
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in  it,  the  monMnt  the  nail  was  driTen,  if  he  erer  loit  it.  Bat  wm 
bare  already  said  that  thia  was  not  sach  a  uae  of  the  property,  as 
was  inconsistent  with  the  nature  and  character  of  the  property  itsdf, 
or  with  the  plaintiff's  claim  and  title  to  it 

Judgment  reversed. 


IftA  Day  v.   Joab  Sbelt,  Elisha  P.  Jewett,  H.   N.  Batlies 

AND    ChAUNCET   L.   KnAPP. 

*the  widow  of  a  mortgagor  it  directly  intereflted  to  defeat  the  mortgage;  and 
%  fhe  if,  therefore,  an  incompetent  witness  for  the  defendanta,  in  a  bill 

brought  to  foreclose  the  mortgage,  to  prove  that  the  mortgagor  was  innne 

at  the  time  he  executed  the  mortgage. 

A  court  of  chancery  will  not  set  aside  a  conveyance,  which  u  perfectly  fair, 
and  when  no  undue  advantage  has  been  taken',  provided  the  grantor  had, 
St  the  time  of  executing  the  conveyance,  auffioient  understanding  to  know 
the  nature  and  oonsequSnces  of  his  act. 

The  burden  of  proof,  in  such  case,  is  upon  the  party  who  seeks  to  avoid  the 
conveyance. 

Where  it  appeared  that  a  mortgagor,  at  the  time  he  executed  the  note  and 
mortgage,  comprehended  well  what  he  was  doing  and  the  oonseqnenees  of 
his  sets,  the  court  of  chancery  held  the  mortgage  valid,  although  it  ap- 
peared quite  probable  that  there  had  been  times,  previous  to  the  execution 
of  the  mortgage,  when  he  might  not  have  had  sufficient  capacity, — the 
disease  under  which  be  suffered,  and  of  which  he  ultimately  died,  being 
one  of  the  brain,  and  one  which  would  not,  from  its  nature,  be  at  all  timea 
nnifbrm  in  its  influence  upon  the  understanding. 

Appeal  from  the  court  of  chancery.  The  bill  was  brought  to 
foreclose  a  mortgage' of  certain  premises  in  Montpdier,  executed  by 
one  John  Parker,  on  the  21  st  of  September,  1836,  to  secure  a  note 
for  $409.64,  signed  by  the  mivtgagor  and  bearing  date  September 
12, 1886.  The  mortgagor  died  in  December,  1837;  and  the  de> 
fondants  claimed  title  to  the  mortgaged  premises  under  an  adminie* 
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tr«tor'«  8«l«y  made,  ander  an  order  from  the  probate  court,  for  the 
payment  of  the  debts  dae  from  the  said  Parker  at  the  time  of 
decease. 

The  defendants,  in  their  answer,  alleged  that  the  said  Parker,  at 
the  time  he  executed  the  note,  and  also  at  the  time  he  executed  the 
mortga^,  was  insane,  and  wholly  incapable,  by  reason  of  his  insan- 
ity and  want  of  capacity,  of  making  any  binding  contract,  or  of 
giring  any  valid  note,  or  of  executing  a  valid  mortgage  deed. 

Among  ^  witnesses,  examined  on  the  part  of  the  defendants^ 
was  Hannah  Parker,  the  widow  of  the  mortgagor,  whose  testimony 
tended  to  show  that  her  husband  was  in  feet  insane,  at  the  time  the 
note  and  mortgage  were  executed.  A  motion  was  made  to  sum^ress 
her  testimony,  on  the  ground  of  interest.  The  substance  of  the 
testimony  in  the  case,  aside  from  that  of  the  widow,  is  sufficiently 
detailed  in  the  opinion  of  the  court 

The  court  of  ohani^ery  found  the  facts  alleged  in  the  answer  to 
be  true,  and  dismissed  the  orator's  bill ;  from  which  decision  the 
orator  appealed. 


for  orator. 


The  evidence  does  not  show  that  Parker  was  insane*  Towari  if. 
SelUs,  5  Dowl.  P.  C.  331.    1  Pow.  on  Mort  58,  note  a. 

A.  S^auldifig  for  defendant 

1.  It  woold  seem  from  the  testimony,  if  believed,  that  no  one 
conid  doubt  as  to  the  insanity  of  Parker  at  the  time  he  made  the 
contract  in  question. 

2.  The  orator  objected  to  the  testimony  of  Hannah  Parker,  be- 
cause she  was  the  widow  of  the  mortgagor.  It  is  contended  that 
it  does  not  necessarily  follow  that  Mrs.  Parker  had  any  interest  in 
the  premises.  She  might  have  had  jointure,  or  pecuniary  provision, 
made  for  her  by  her  husband  prior  to  his  death,  or  an  agreement, 
made  M  the  time  of  marriage,  that  she  shcmld  have  no  dower,  or 
no  interest  in  the  estate  of  her  husband.  The  simple  fact,  that  she 
is  the  widow,  is  not  prima  facie  evidence  of  interest  The  quee* 
tion  is  left  in  doubt^ — and  therefore  the  witness  should  testify. 
Again,  it  is  shown  in  the  bill  and  answer  that  these  premises  were 
eoU  by  order  of  the  probate  court    This  could  not  hive  been  done 
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without  her  consent  The  presamption  is,  that  courts  act  tegaHf  , 
and,  as  nothing  is  shown  to  the  contrary  in  this  case,  it  is  to  be 
presumed  that  she  had  other  provision  made  for  her,  and  that  she 
waived  her  right  of  dower  in  these  premises.  Again,  k  does  not 
appear  but  that  Parker  had  other  real  estate,  which  was  set  off  to 
the  widow  for  her  dower ;  it  was  not  shown  that  she  erer  claimed 
dower  in  this  property,  and,  from  the  lapse  of  time  since  the  mAe,  it 
is  to  be  presumed  that  she  acquiesced  in  the  sale.  The  recordt  of 
the  probate  court  settled  the  questi<xi,  as  to  her  interest 

The  opinion  of  the  court  was  delivered  by 

Bbnnbtt,  J.  The  object  of  this  bill  is  to  foreclose  a  iBortgafe, 
executed  by  John  Parker  in  his  life  time,  bearing  date  the  Slst  <if 
September,  1886.  The  defendants  claim  title  to  the  mortgaged 
premises  under  an  administrator's  sale,  for  the  payment  of  the  debts 
owing  by  Mr.  Parker,  at  his  decease.  The  right  of  the  orator  to  a 
decree  of  foreclosure  is  resisted,  upon  the  ground  that  Parker  was 
incompetent  to  execute  the  mortgage. 

The  first  question  presented  is,  as  to  the  competency  of  the  wid- 
ow of  the  intestate,  as  a  witness  in  behalf  of  the  defendants.  If  the 
mortgage  is  sustained,  the  widow  is  only  entitled  to  dower  in  the 
equity  of  redemption.  If  the  mortgage  is  set  aside,  the  widow  wiH 
then  come  in  for  her  dower  in  the  entire  land,  irrespective  of  the 
payment  of  the  debts  of  the  intestate.  She  is,  then,  manifestly 
interested  in  the  result  of  this  suit  Her  testimony,  then,  must  be 
suppressed,  and  the  cause  decided  upon  the  other  evidence  in  the 
case. 

The  rule  is  well  settled,  that  chancery  will  not  set  aside  a  con- 
veyance, which  is  perfectly  fair,  and  when  no  undue  advantage  has 
been  taken,  provided  the  grantor  had  sufficient  understanding  to 
know  the  nature  and  consequences  of  his  act ;  and  the  burden  of 
proof,  in  such  case,  is  upon  the  party  who  seeks  to  avoid  the  coop 
veyance.  We  think,  from  a  careful  inspection  of  the  whole  evi> 
dence,  no  such  degree  of  insanity  is  made  out,  as  should  render, 
either  the  note,  or  mortgage,  absolutely  void.  The  evidence  is 
quite  positive,  that,  when  he  executed  the  note  and  mortgage,  the 
mortgagor  did  well  comprehend  what  he  was  doing,  and  the  conse- 
quences of  his  acts,— Jthough  it  is  quite  probabloy  that  there  had 
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been  times,  previooslj,  when  he  might  not  have  had  safficient  caps- 
eity.  We  lear^,  that  the  iimmo,  which  fintiiy  proptrated  the  men- 
tal powers  of  Mr.  Parker,  was  what  is  called  a  continuous  disor^ 
ganisation  of  the  brain  itself.  This,  especially  in  its  early  stages, 
would  not  at  all  times  be  uniform  in  its  influence  upon  the  under- 
standing ;  and  ef  en  in  the  summer  of  1837  we  learn  that  there  was 
a  great  difference  of  opinion  among  the  friends  of  Mr.  Parker,  as  to 
whether  he  was  then  a  fit  subject  to  warrant  the  appointment  of  a 
guardian. 

It  is  shown  positivdy  bj  the  orator,  that  th«  was  n  fair  transac- 
tion on  his  part,  and  that  the  mortgage  was  giiren  to  secure  a  bima 
JUe  debt,  and  in  pursuance  of  a  previous  agreement,  made  at  a 
time,  when  it  can  hardly  be  claimed  that  Parker  was  incompetent 
There  was  no  oppressiai  in  the  oraler,  and  no  unconscionable  ad« 
vantage  taken  of  the  mental  weakness  of  the  mortgagor. 

On  the  whole,  we  think  the  decree  of  the  chancellor  should  be 
reversed,  and  that  the  cause  should  be  remanded  to  him,  with  in- 
structions to  decree  a  foreclosure  in  the  usual  form,  upon  the  non- 
payment of  the  sum  due  on  the  mortgage,  and  costs,  at  such  time 
as  the  chancellor  shall  order. 
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McLean  Marshall  v.  Nehemiah  H.  Jot. 

If  an  attorney,  haring  a  demand  entnifted  to  him  for  collection,  ftaadaJentJj 
deceiTO  his  client  in  reference  to  the  responsibilitjr  of  the  debtor  and  the 
value  of  the  demand,  and  thereby  prevail  upon  the  client  to  fell  to  him  the 
demand  for  Iom  than  the  amount  due  upon  it,  and  the  attorney  mibieqnentl  j 
collect  the  whole  amoant  of  the  demand,  he  will  not  be  liable  to  reflind  to 
the  debtor  the  amount  received  by  him  above  the  amount  paid  by  him  to 
the  client ;  but  he  will  be  liable  to  the  client  therefor. 

Indebitatus  Assumpsit  for  money  had  and  received.  Plea, 
the  general  issue,  and  trial  by  jary. 

On  trial,  the  plaintiff  gave  evidence  tending  to  prove,  that,  ia 
1842,  while  the  bankrupt  law  of  1841  was  in  force,  he  applied  to  the 
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defendant,  who  was  an  attorney  at  law,  in  regard  to  making  appli- 
cation for  ft  discharge  under  that  law ;  that,  after  some  consahation, 
the  plaintiff  concluded  to,  and  did,  hire  the  defendant  to  boy  up  the 
demands  against  him  at  a  discount,  for  whidi  service  he  was  to  pay 
the  defendant  #25,00 ;  and  that  for  this  purpose  die  plaintiff  made 
out  a  schedule  of  his  creditors,  which  it  was  understood  the  defend- 
ant should  take,  and  show  to  the  principal  creditors,  to  induce  them 
to  believe  that  the  plaintiff  was  about  to  commence  proceedings  un- 
der the  bankrupt  law,  and  by  this  means  induce  them  to  sell  their 
demands,  or  receive  payment  of  them  a^  a  discount  The  testimo- 
ny also  tended  to  show  that  the  plaintiff  was  not  of  ability  lo  pay  all 
his  debts. 

It  appeared,  also,  that  Peter  McLaogWin  was  one  of  the  principal 
credkora, — his  debt  exceeding  9200-;  that  a  suit  liad  been  com- 
menced upon  this  demand  by  the  defendant,  as  attorney  for  Mc- 
.  LaugUin,  tipon  which  he  had  caused  the  real  estate  of  the  plaintiff 
to  be  attached ;  that  the  defendant  had  the  care  of  this  claim,  for 
co]lecti<» ;  and  that  the  defcbdant  told  the  plaintiff,  at  the  time  the 
arrangement  was  made  between  them,  that  he  did  not  know  how  he 
should  get' along  with  the  McLaughlin  claim,  but  that  he  thought, 
that,  by  means  of  the  schedule,  and  by  appearing  to  McLaughlin  to 
be  faithful  to  him,  he  •could  make  him  believe  that  he  would  not  get 
much,  and  thus  induce  him  to  make -a  considerable  discount  on  his 
debt.  It  appeared,  also,  that  the  defendant  applied  to  McLaughlin, 
for  the  purpose  of  buying  his  demand,  and  represented  to  him  that 
the  plaintiff  was  about  going  into  bankruptcy,  and  that  the  attach- 
ment would  thereby  be  dissolved,  and  that  he  would  probtfbly  get 
little,  or  nothing;  that  the  defendant  also  applied  to  one  Low,  who 
had  a  demand  in  the  same  situation  against  the  plaintiff,  to  assist 
him  in  buying  McLaughlinf's  demand  at  a  discount,  saying  that  Mc- 
Laughlin would  rely  upon  what  he,  Low,  should  tell  him,  and  that 
he,  defendant,  did  not  believe  that  the  attachment  would  be  dissolved 
by  the  application  in  bankruptcy,  but  wishing  Low  to  repVesent  to 
McLaughlin  that  it  would  be  dissolved  thereby ;  that  the  defendant, 
at  this  time,  offered  to  allow  Low  one  half  of  what  could  be  saved 
by  buying  McLaughlin's  claim ;  that  Low  declined  entering  into 
the  arrangement,  but  did  finally,  after  much  importunity  on  the  part 
of  the  defendant,  consent  not  to  expose  the  defendant's  scheme  to 
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MoLaHgbliDy*— though  he  did  subfleqaeoUj  adviM  HcLaug Un  aoi 
to  mU  hiM  demand  for  Iqm  than  its  foil  amoaot,  but  did  not  iaforna 
him  of  the  defeodant's  scheme ;  and  that  the  defondaat  did  inaUy, 
by  great  importunity  and  peraeverenoey  indiiee  MoLaug hlin  to  eeli 
and  aaaign  to  him  hia  claim  againat  the  plaintiff  for  one  hnodfed 
doUara. 

It  farther  appeared,  from  the  testimony,  that  the  plaintiff  aoU  the 
land  attached  to  one  Bicker,  subjeot  to  the  attachments  of  Mo* 
Lattghlin  and  Low,  and  left  the  coontry ;  aad  that  Ricfcer  paid  bdli 
thoae  debta  in  full  to  the  defendant. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that*  thoogh 
they  should  find  that  the  defendant  did  commit  a  fraud  on  BIcLangh* 
lin,  in  the  purchase  of  his  demand,  yet,  if  the  plaintiff  did  not  parti- 
eipate  in  it,  he  might  recover  in  this  action  all  that  the  defandaai 
reoeived  of  Richer,  more  than  he  paid  McLaughlin. 

But  the  court  charged  the  jury,  in  substance,  that,  if  tile  defend- 
ant purchased  the  demand  of  McLaughlin  by  betraying  the  just  duty 
and  obligation  of  an  attorney  to  represent  to  hie  client  the  true  atalo 
ef  his  case,  as  be  believed  it  to  be,  in  the  manner  alluded  to  in  the 
ef  idenoe,  and  by  representing  the  state  of  his  demand  to  be  preoar 
rious  and  worthless,  when  he  did  not  so  consider  it,  the  contract  of 
parchase  was  void,  and  the  defendant  could  not  retafai  what  be  r^ 
ceired  of  Richer  in  payment  of  the  demand,  but  might  beeompeUed 
to  pay  the  same  to  McLaughlin ;  and  that  in  that  case  the  plaintiff 
could  not  recover,  whether  he  was  conusant  of  the  fraud,  or  not 

The  jery  returned  a  verdict  for  the  defendant.  Exceptions  by 
plaintiff 

A.  Underwood  for  plaintiff. 

Fmr  tf  LesUe  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

HfiBARD,  J.  1.  Has  the  defendant  money  in  his  hands,  which 
he  cannot  equitably  retain  7  That  must  depend  upon  the  manner 
of  his  obtaining  it.  If  he  obtained  it  by  fraud  and  misrepresenta- 
tion and  circumvention,  he  cannot  retain  it.  And  thnt  he  did  thus 
obtain  it,  as  against  McLaughlin,  there  cannot,  from  the  iacts  de- 
tailed in  the  bill  of  exceptions^  be  any  doubt 
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8.  Who,  Umdi  it  entitled  to  this  iDoney, — amounting  to  one 
hondred  doUtrst  The  plaintiff  owed  it  to  McLaughlin,  McLaugh- 
lin had  it  secured  by  attachcD^it  upon  the  plaintiff's  land.  This 
•moae  land  was  soM,  under  an  arrangement  made  by  the  defendant; 
and  McLaughlin  was  induced  to  accept  one  half  of  his  debt,  in  sat* 
tsfactioa  of  the  whole, — which  he  would  not  hate  done,  if  he  had 
not  been  imposed  upon  and  deceived  by  the  defiendant,  who  was  his 
attorney*  Therefore  it  is,  that  the  defendant's  fraud  has  robbed 
MoLaugUin,  and  not  the  plaintiff;  as,  if  the  defendant  had  been 
iaithfiil  and  trustworthy  to  McLaughlin,  he  would  have  received  hia 
whole  debt,  instead  of  one  half;  so  that  the  plaintiff  is  not  a&cted 
bj  the  defendant's  disktmat^t  one  way,  or  the  other. 

Judgment  affirmed. 


AoNA  C.  DsNieoN  9.  Isaac  Ttson,  Jb. 

A  eontract  in  the  form  of  a  promusory  note,  payable  in  specific  articlea,  it 
treated,  in  thia  State,  as  a  prominory  note,  both  as  to  tbe  form  of  declaring 
upon  it,  and  as  to  tbe  necessity  of  giving  evidence  as  to  tbe  consideration, 
in  tba  trst  instance,  on  the  part  of  tbe  plaintiff. 

An  sgent,  employed  for  tbe  purpose  of  superintending  tbe  sale  of  stoves  and 
boUow  ware  for  bis  principal  Jn  a  given  section  of  country,  and  wbo  is  an- 
thorized  to  receive  payment  therefor  in  different  articles  of  tbe  produce  of 
the  cenntry,  is  not  authorized  to  execute  a  note,  payable  tn  snob  wares  at 
a  ftitnre  day,  and  thus  bind  his  prineipal  by  his  acknowledgement  of**  val- 
«•  rtosivad." 

In  order  to  recover  upon  such  a  contract,  executed  by  the  agent,  without  any 
express  authority  from  his  principal,  tbe  eontract  must  be  declared  upon 
speeially,  and  the  plaintiff  must  prove  that  the  consideration  of  the  note 
oasM  ftirly  within  the  scope  of  the  agent's  authority,  or  that  it  eane  to  the 
use  of  the  prinoipal. 

The  supreme  court  will  not  reverse  a  judgment  profbrma,  and  remand  the 
ease  to  tbe  county  coert,  in  order  to  enable  tbe  plaintiff  to  move  to  amend 
his  declamtiont— eapeeially  when  tbe  plaintiff  had  once  declined  taking 
aneh  a  ooarse,  when,  in  the  eoane  of  the  trial  in  the  eoart  below,  it  was 
suggested  by  tbe  court  as  being  necessary  to  a  recovery. 
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Assumpsit  upon  a  contract  in  writing  ip  these  words ;-— '*  Sutton, 
'  March  4,  1842.  For  value  received  I  promise  to  pay  Adna  0. 
'  Denison,  or  order,  fifty  dollars,  to  be  paid  in  stoves,  or  hollow 
'  ware,  as  he  may  choose,  delivered  at  the  Tyson  Furnace  depot 

*  at  Newbury,  Vermont,  at  their  wholesale  prices,  on  demand. 

*  (Signed)  R  K.  West,  Agent  for  Tyson  Furnace,  at  Newbury  Vt." 
Plea,  the  general  issue,  and  trial  by  jury. 

On  trial  the  plaintiff  gave  evidence  tending  to  prove  the  execution 
of  the  cqntract  by  We^t,  that  the  Tyson  Furnace  was  owned  by  the 
defendant,  and  that,  at  the  date  of  the  note  in  suit,  Augustus  Haven 
was  the  general  agent  of  the  defendant  in  carrying  on  the  furnace 
business, — ^the  principal  centre  of  which  was  at  Plymouth,  Vermont ; 
that  said  Haven  employed  West  as  a  sub-agent,  for  the  purpose  of 
making  sales  of  stoves  and  hollow  ware  in  the  northeastern  portion 
of  the  state,-^-ihe  principal  depot  of  wares  under  his  control  being 
at  Newbury;  that  West  was  authorized  to  sell  either  for  cash,  or 
other  pay,  or  for  credit,  in  his  discretion,  but  was  specially  instructed 
not  to  give  notes, — and  there  was  no  evidence  that  he  had  ever  done 
so  with  the  knowledge  of  the  defendant,  or  of  Haven ;  that  in  one 
instance,  when  West  had  given  a  note  similar  in  form  to  the  one 
now  in  suit,  and  had  received  pay  for  the  ware  promised  in  the  note, 
payment  of  the  note  was  at  first  refused,  but,  on  inquiry  of  the  agent, 
and  after  some  delay,  it  was  finally  paid ;  that  after  West  left  the 
concern, — which  was  in  the  fall  of  1642, — ^the  defendant  himself 
was  sometimes  in  the  state,  although  he  resided  in  the  city  of  Balti- 
more ;  that  while  here,  on  one  or  two  occasions,  he  spoke  of  West 
as  being  one  of  his  most  efficient  agents,  and  a  witness  testified 
that  he  once  heard  Haven  say,  after  West  left  the  defendant's  busi- 
ness, that  he  thought  West  ought  never  to  have  been  allowed  to 
give  notes.  Haven  himself  testified,  in  regard  to  the  same  witness' 
testimony,  that  he  had  no  recollection  of  any  such  statement,  that 
when  West  was  dismised  he  left  the  business  in  bad  shape,  that  he 
was  a  very  unfaithful  agent,  and  that,  if  he  had  ever  said  any  thing 
similar  to  that  above  detailed,  it  was  this,—''  that  West  ought  never 
to  have  given  notes ; ''  Haven  farther  stated  that  he  never  had  any 
knowledge  that  West  gave  any  notes,  until  about  the  time  he  was  dis- 
missedf  and  that  he,  Haven,  had  the  entire  management  and  control 


MARCH  TERM,  1846.  S61 

D^nifon  «•  Tyton. 

of  the  basineasy  and  the  defendant  took  no  OTeraighty  except  aa  he  oe- 
eaaionally  viaited  tba  atate,  or  had  information  given  him  at  Baltimore. 

The  plaintiff  requeated  the  court  to  charge  the  jury,  that,  although 
they  might  not  find,  that  Weat  had  a  general  authority  to  give  notes 
fer  money,  yet  that  the  paper  offered  in  evidence  waa  not  of  that 
character,  as  it  bore  upon  ita  face  intrinsic  evidence  of  being  within 
the  acope  of  hia  authority,-^it  being  only  a  bill  of  delivery  of  arti- 
clea  add,  for  which  aaid  agent  had  received  hia  pay  in  advance. 

But  the  court  charged  the  jury,  in  substance,  that  the  authority 
delegated  to  West  to  sell  stoves  and  hollow  ware,  in  the  manner 
proved,  would  not  justify  him  in  giving  notes  of  the  character  of 
the  one  now  in  suit,  and  to  bind  the  defendant  by  his  acknowledg-, 
ment  of  having  received  the  value  to  bis  use;  but  that,  if  the  plain- 
tiff would  recover  upon  the  contract,  he  ahould  declare  upon  it  aa  a 
contract  merely,  and  show  by  proof,  that  it  come  within  the  scope 
of  West's  agency ;  that,  for  aught  that  now  appeared  to  the  court, 
or  jury,  the  note  in  queation  might  have  been  given  for  a  consider- 
ation wholly  without  the  scope  of  West's  agency ;  that  if  West  had 
expreas  authority  to  give  such  notes,  or  if  the  general  scope  of  his 
authority  were  enlarged,  so  aa  to  justify  him  in  giving  such  contract, 
or  if,  such  authority  being  exceeded  by  him,  his  acta  in  this  respect 
were,  by  the  defendant,  or  his  general  agent,  recognized,  in  either 
ease  the  plaintiff  would  be  entitled  to  recover ;  but  that,  if  no  auch 
authority  were  expressly  given,  either  at  the  time  of  his  being  em- 
ployed, or  by  subsequent  extension  of  hia  discretion,  or  by  recogni- 
tion, and  the  general  agent  only  paid  such  note,  or  notes,  as,  on 
inquiry  and  examination,  he  found  to  have  been  given  for  conaider- 
ations  coming  within  the  scope  of  West's  authority  and  to  have 
come  to  the  defendant's  use,  this  would  not  be  sufficient  to  justify  a 
recovery  on  this  contract,  without  going  into  its  consideration. 

The  jury  returned  a  verdict  for  the  defendant  Exceptiona  by 
plaintiff. 

0.  C.  Sf  E.  A.  Cahoon  for  plaintiff. 

1.  We  contend,  from  the  facto  in  the  case,  that  West  had  au- 
thority to  give  notea. 

1.  By  implication  of  law,  and  as  incident  to  his  agency.  Chit, 
OD  Cont.  aia,  319.    Staict  t.  Win,  7  Conn.  310. 
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3.  By  reoogDition  of  his  acts  by  his  prineipa).  Chit  on  Coat. 
St3.    SSurk.  Ev.  57. 

8.  What  the  conBideration  of  the  note  may  haire  been  is  inmft- 
terial ;  for  West  was  authorized  to  sell  either  for  cash,  or  Mer  pmf, 
and  to  give  credit  in  his  discretion*  Prwior  r.  WMer,  1  D.  Ch. 
871.    RaberU  t.  BuUm^  14  Yt  195. 

II.  If  West  had  never  received  anthority  to  execnte  promissory 
notes,  technicdly  speaking,  still  he  was  empowered  to  make  coih 
traeis  similar  to  the  one  in  question. 

t.  When  West  was  employed  to  sell  the  ware  of  the  Tyson  Fnr- 
naee,  he  was  impliedly  inrested  with  the  power  to  bind  his  princi- 
pal by  such  acts,  as  were  necessary  to  render  efiectnal  the  purpose 
of  his  agency.  Accordingly  he  sold  the  stoves  and  wne  specified 
in  the  writing  in  question,  received  pay  for  the  same,  and,  not  hav- 
ing the  ware  with  him  in  person  to  foe  that  moment  delivered,  gnve 
that  writing  as  evidence  of  the  contract.  His  business  being  to 
make  sales,  the  delivery  of  articles  sold  must,  from  the  nature  of  the 
case,  be  made  when  and  where  the  parties  might  agree. 

3.  Although  the  paper  in  question  may  have  been  declared  on 
as  a  promissory  note,  that  cannot  change  the  character  or  natom  of 
{he  paper,  or  of  the  transaction ;  but  it  is  still  to  be  regarded  as  nv- 
idence  of  the  contract,  and  as  a  bill  of  sale  of  articles,  then  aoM»  to 
be  thereafter  delivered;  and  it  b  virtually  a  cmtimet  instead  off  an 
ordinary  promissory  note.  It  is  similar  to  the  oontmot  in  the  ease 
otRobtfU  V.  BrntUm,  14  Vt.  105,  which,  though  expressed  in  terms 
resembling  a  note,  was  not,  by  the  court,  exclusively  so  coasidemd. 

8.  It  does  not  ^pear,  from  the  facts  in  the  ease,  that  West  wns 
limited  in  the  manner  of  effecting  sales.    3  Kent  fl20L 

4.  When  the  defendant  employed  West  to  sell  flioves  and  hol- 
low wares,  he  was  authorized  to  receive  pay ;  and  all  who  pnrchaand 
of  him,  and  paid  him  in  good  faith,  are  protected,  notwithstanding 
West  may  have  appropriated  the  avails  to  his  own  use.  2  Kent  tfV. 
3  8tark.  Ev.  619.  Cross  et  al.  v.  Hasldns,  13  Yt.  636.  WiXams 
V.  MUchett,  17  Mass.  96. 

T.  Bartktt  for  defendant. 

To  justify  a  recovery  against  the  defendant,  the  plaintiff  should 
have  proved  that  the  eenaideration  of  the  note  came  within  the 
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ffcope  of"  West's  agency  ;  otherwise  It  is,  in  laW,  the  note  of  West, 
mnd  not  of  Tyson.  West  was  a  sub-agent,  with  special  and  limited 
jpowers ;  and  such  a  special  agent  cannot  bind  his  principal,  if  he 
exceed  the  aothority  delegated  to  hion.  2  Kent  620.  Fenn  v.  Tfar- 
i*ison,  3  T.  R.  757.  Sfunn  v'.  Commission  Co.,  15  Johns.  43.  Crib* 
son  V.  Colt,  7  Johns.  389.  Beats  v.  Allen,  18  Johns.  362.  Com. 
bn  Cotit.  760.  Batiy  V.  CarsweU,  H  Johns  48.  West  was  a  sub-  ' 
iigent  for  making  sales,  and  the  power  to  sign  notes  was  expressly 
denied  to  him ;  when,  therefore,  he  undertook  to  pledge  the  respon- 
*ibi!ity  of  Tyson,  by  executing  the  note  in  question,  he  exceeded 
his  authority,  and  Tyi^on  is  not  bound, — and  more  especially  when 
it  does  not  appear  that  there  is  any  connection  between  the  consid- 
eration and  the  business  of  Tyson.  2  Kent  620.  JEmerson  v. 
PrMience  Hat  Manufacturing  Co.,  12  Mass.  237. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  contract,  declared  upon  in  t^^  present  ac- 
tion, must  be  treated  as  a  promissory  note,  according  to  the  deci»- 
ions  in  this  state,  both  as  to  the  form  of  declaring  upoh  it,  anolTie 
necessity  of  going  into  proof  of  the  consideration,  in  the  first  in- 
stance, on  the  part  of  the  plaintiff*.  Dewey  v.  Washhum,  12  Vt. 
680.     Brooks  V.  Page,  1  D.  Ch.  340. 

In  regard  to  the  right  to  bind  the  defendant  by  the  bare  acknowl- 
edgetnent  of  "  value  received,"  the  same  authority  is  required,  to 
execute  this  note,  as  a  promissory  note,  in  the  strict  sense  of  the 
terms,  tt  is  no  doubt  true,  that,  at  common  law,  such  a  memoran- 
dum as  this  note  could  not,  in  any  sense,  be  treated  as  a  promissory 
note.  It  would,  at  most,  be  a  tnere  admission  in  writing,  and  would, 
perhaps,  prima  facie,  import  the  receipt  of  so  much  money  to  the 
use  of  the  person  to  whom  it  was  payable,  but  must  be  declared 
upon  specially,  and  the  recovery  might  be  defeated,  by  showing  that 
no  money  was  in  fact  received ; — so  that,  at  common  law,  such  a 
writing,  unless  actually  given  for  money  advanced,  would  be  of  lit- 
tle benefit.  Hence  it  is  true,  doubtless,  that  no  such  species  ot 
contract  has  ever  been  in  general  use  any  where,  except  in  New 
England.  The  late  Mr.  Justice  Fletcher,  of  the  King's  Bench  in 
Canada,  when  he  first  came  into  the  eastern  townships  to  preside  at 

their  trials  of  matters  of  fact,  was  very  much  annoyed  by  this  species 
70 
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of  contract,  which  had  been  imported  there  from  this  state.  But, 
utrith  all  the  energy  of  his  brilliant  talents,  so  deeply  rooted  was  the 
practice,  and  of  so  great  convenience  in  a  country  remote  from 
market,  and  where  commerce  consisted,  in  a  great  measure,  in  the 
barter  of  commodities,  he  was  at  last  compelled  >o  admit,  that  it 
was  not  an  easy  thing  to  uproot  the  long  established  usages  of  busi* 
ness,  even  in  a  limited  section  of  country.  The  worthy  and  learned 
justice  of  the  King's  Bench  finally  exclaimed,  in  furorty  and  almost 
in  despair,  that  he  thought  it  was  asking  too  much,  that  the  court 
should  sit  all  day,  to  determine  the  amount  of  damages  to  be  assessed 
upon  a  ** ^promissory  note!  for  two  middling,  likely,  young  cahes"!! 
But  the  venerable  man,  the  learned  and  eloquent  judge,  backed  by 
the  entire  weight  of  the  British  crown,  found  it  no  small  labor  to 
convince  the  people  of  his  district,  that  such  a  contract  was  not  a 
"  promissory  note."  In  this  state  we  have  taken  a  shorter  way  of 
settling  the  matter,  by  deciding  that  all  commodities,  in  which  our 
citizens  deal,  shall  serve  as  a  qucui  currency. 

The  jury  naving,  in  the  present  case,  determined,  under  proper 
instructions,  that  the  agent  of  the  defendant,  who  executed  this 
note,  had  no  express  authority  to  do  so,  and  that  such  acta  of  his 
were  not  adopted  by  any  subsequent  recognition  of  the  defendant, 
or  of  his  general  agent,  the  only  remaining  question  is,  whether  any 
such  authority  is  to  be  implied  from  the  general  scope  of  the  busi- 
ness, in  which  the  agent  was  employed.  This,  it  would  seem, 
would  not  be  difficult  of  determination,  if  we  regard  the  general 
custom  of  the  country  in  reference  to  such  agencies, — which  must 
have  been  the  rule,  by  which  the  agent  would  be  expected  to  govern 
himself,  and  so  must  be  esteemed  an  important  qualification  of  the 
contract  of  agency. 

The  agent  was  employed,  as  a  sub-agent,  to  dispose  of  wares  in  a 
portion  of  the  state.  He  was  employed  to  sell, — not  to  purchase 
other  property,  nor  to  raise  money  on  the  credit  of  the  defendant, 
even  if  the  payment  should  ultimately .  be  made  in  stoves, — much 
less  would  he  be  supposed  to  have  authority  to  execute  promissory 
notes  on  the  part  of  the  defendant.  All  this  might  prop^ly  fall 
within  the  scope  of  the  general  agency  of  Haven ;  and  if  West  made 
contracts  of  this  kind,  and  proposed  to  bind  the  defendant  by  such 
a  note,  when  he  was  expressly  forbidden  to  do  so,  there  could  be  no 
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doubt,  80  far  as  he  was  concerned,  that  he  acted  beyond  the  scope 
of  his  authority,  unless  he  had  express  permission  from  Ha?en,  or 
the  defendant  And  to  us  it  seems  there  was  nothing  in  the  nature 
ofWest^s  employment,  calculated  to  induce  others  to  believe  that 
he  had  any  authority  to  bind  the  defendant  by  such  a  contract  as 
the  present 

This  contract,  so  far  as  the  ^ value  received"  is  implied  from  its 
terms,  is  the  mere  admissian  of  the  agent  The  admission  of  an 
agent  will  never  bind  the  principal,  except  in  connection  with  some 
act,  which  he  is  authorized  to  do.  And  in  the  present  case,  unless 
he  had  authority  to  execute  such  contracts,  there  is  no  act  of  the 
agent  shown.  This  admission,  then,  is  a  naked  admission  of  the 
agent,  and,  for  aught  that  appears  in  this  case,  might  have  been  for 
his  own  debt,  or  wholly  without  any  consideration.  We  think  the 
case  of  this  agent  not  very  different  from  that  of  any  pedler,  em- 
ployed to  sell  goods  and  take  pay  in  other  commodities,-— or  that  of 
a  mere  clerk  in  a  store^  when  the  principal,  or  his  gei^al  agent,  is 
where  he  maj  be  consulted.  In  such  case  it  would  Bardly  be  pre- 
tended that  the  pedler,  or  the  clerk,  could  bind  the  principal  by 
such  a  contract  as  the  present  If  that  oould  be  done,  then  such  an 
agent  could  bind  the  principal  to  any  extent  in  amount,  and  payable 
an  indefinite  time  in  advance.  This  would  be  putting  it  in  the 
power  of  clerks  and  pedlers,  employed  tO/Sell  goods  merely,  very 
materially  to  extend  the  business  of  their  principals. 

In  such  cases  we  think  the  person,  who  takes  the  contract  of  the 
agent  in  such  a  foroi«  should  be  required  to  show  that  the  consider- 
ation paid  came  either  fairly  within  the  scope  of  the  agency,  or  that 
it  in  fact  came  to  the  use  of  the  defendant,  if  he  would  recover  the 
amount  of  him.  Such  is  the  doctrine  of  the  case  of  Emerson  v.  The 
Providence  Hat  Manufacturing  Co.,  12  Mass.  237.  That  case  is 
almost  precisely  in  point,  as  an  authority  for  the  present  determina- 
tion.   The  resuk  is,  that  judgment  must  be  affirmed. 

The  counsel  for  the  plaintiff  moved  the  court  to  reverse  the  judg- 
ment j>ro/orma,  and  remand  the  case,  in  order  to  allow  an  opportu- 
,nity  to  apply  to  the  county  court  for  leave  to  amend  the  declaration. 

The  Court  decided  that  they  could  not  listen  to  such  an  appli- 
cation in  the  present  stage  of  the  case, — and  especially  as  it  ap- 
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peared  that  such  a  course  had  been  suggested  to  the  co]UDsel  by  the 
court  below,  which  was  at  the  time  declined,  the  counsel  choosing 
to  abide  the  decision  of  this  court,  rather  than  submit  to  terms  for 
such  an  amendment,  and  the  consequent  necessity  of  adducing  proof 
of  the  consideration  of  the  contract. 


\ 


Benjamin  F.  Andrcs  and  Wife  v,  Jonathan  Foster. 

Where  a  daughter  conUnuee  to  reside  in.  the  family  of  her  father  after  the 
age  of  majority,  the  same  as  before,  the  law  implies  no  obligation  on  the 
part  of  the  father  to  pay  for  her  services. 

And  the  same  rale  applies  to  cases  where  the.persoD,  from  whom  the  comr 

pensatioD  for  services  is  claimed,  took  the  plaintiff  into  his  family,  when 

she  was  a  child,  to  live  witli  him  until  she  should  become  of  age,  and  she 

conlinuet*,  after  that  time,  to  reside  in  his  family,  he  standing  in  loco  pttrenr 

\      tit  to  her.  ^^ 

If  she  claim  pay,  it  is  incumbent  upon  her.  to  show  that  the  services  were 
performed  under  such  circumstances,  as  to  justify  an  expectation  on  the 
part  of  both  that  pecuniary  compensation  would  be  required. 

I  The'right  to  compensation  for  services,  in  such  cases,  must  depend  upon  the 
'      circumstances  of  each  particular  case. 

In  this  case  the  plaintiff,  being  the  niece  of  the  defendant,  and  taken  by  him, 
when  she  was  a  child,  to  live  with  him  until  she  should  become  of  age, 
was  told  by  him,  when  she  arrived  of  age,  that  she  was  free  to  go,  if  she 
chose,  but  that,  "if  she  remained  and  did  well,  he  would  do  well  by  her," 
and  she  thereupon  continued  to  reside-  with  him  for  about  six  years,  as  a 
member  of  the  family,  and  was  uniformly  treated  as  she  was  before  she 
became  of  age,  neither  party  keeping  any  accounts.  The  plaintiff  then 
left  the  defendant  and  went  to  New  Hampshire,  and  continued  to  reside  . 
there,  without  any  expectation  of  returning,  for  about  Bve  years,  when,  at 
the  request  of  the  defendant,  she  returned  and  worked  fbr  him,  and  in  his 
family,  for  about  a  year.  And  it  was  held  that  she  waa  dot  entitled  to  re- 
cover compensation  for  her  services  during  the  time,  which  elapsed  after 
she  became  of  age,  and  before  she  went  to  New  Hampshire, — but  that  she 
was  entitled  to  pay  for  her  services  rendered  for  the  defendant  after  she  re- 
turned from  New  Hampshire. 

If  the  husband  and  wife  are  both  parties  to  an  action  on  book  account,  the 
wife  is  a  competent  witness  on  the  trial  before  the  auditor. 
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In  this.  cabjs>  the  whol^  matter  in  oontrofersy  was  tried  upon  a, 
declaratipa  in  ofiset  filed  by  the  d^fendafit.  Judgment  to  account, 
was  rendered,  and  an  aud^UMi  was  appointed^  who  reported,  in  sutn 
stance,  as  follows. 

In  I82I  the  defenda^l^  beinjB  cbJldlfes^,  took  the  plaintiff's  wife,, 
then  Susan  Sandersop,  who  was  thep  about  eight  or  nine  years  of 
age,  and  who  was  a  niece  of  his  wife,  to  live  with  him,  until  she^ 
9bogId  become  of  age.  She  continued  to  reside  ip  his  fiuaily  until 
she  became  eighteen,  years  of  age,  when  I^  informed  her  thai  she 
^as  free  to  go, — but  told  her^  that,  "  if  she  remained  with,  him,  and 
did  well,  ffe  would  do  well  by  her.''  Thereupon,  being,  destitute  of 
a  home,  she  consented  to  stay  with  him,  and  worked  for  him  as.  be^ 
fore,  living  in  the  family,  as  a  member  of  it,  and  attended  school 
some,  and  was  uniformly  treated  as  she  was  before  she  became 
eighteen  years  of  age;  and  during  this  time  neither  party  kept  any 
apcounts.  against  the  other, — nor  were  any  aocouots  made  up  b^. 
tween  them  until  after  the  commencement  of  this  suit.  She  con* 
tinned  thus  to  reside  in  the  defendant's  family,  and  worked  for  him, 
with  but  slight  interruptions,  apd  without  any  specified :Contf act  for 
her  work^  until  about  the  year,  1836,  when  she  left  apd  went  to 
New  Hampshire.  At  the  time  she  left  there  was  no  settlement 
ipade  between  her  and  the  defendant  relative  to. her  labpr^  nor  was 
there  any  talk  of  pay,  or  settlement,  between  themi  apd  she.  did  pot 
then  expect  again  to  return  and  reside  in  his  family.  While  she 
continued  to  reside  in  the  family  of  the  defendant,  who  was  a  far- 
mer, she  was  able  to  do  as  much  of  most  kinds  of  W0rJ&,  ordinariljr 
carried  on  in  a  farmer's  family,  as  girls  in  general.  She  continued 
to  reside  in  New  Hampshire  until  February,  1841,  when  at  the  re- 
quesi  of  the  defendant,  she- returned,  and  worked  for  him,. and  in  his 
family,  until  abou.t  three  weeks  before  her  intermarriage  with  the 
plaintiff  Andrus, — which  took  place  January  12^  1842. 

On  the  hearing  before  the  auditor  the  defendant  objected  to  the 
competency  of  the  plaintiff's  wifeas'a  witness;  but,  she  being  a  par- 
ty of  record  in  the  action,  the  objection  was  overruled  and. her  tes- 
timony received. 

The  auditor  reported  that  the  labor  of  the  plaintiff's  wife  for  the 
defendant,  after  she  returned  from  New  Hampshire,  as  above  stated, 
amounted,  with  the  interest,  to  94S.75.  It  farther  appeared  that  the 
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defendant  delivered  to  her,  at  the  time  she  was  married,  and  daring 
the  sammer  previoas,  -varions  articles,  including  thirty  ddlars  in 
money,  amounting  in  the  whole,  as  allowed  by  th^  auditor,  to  the 
sum  of  9106.14 ;  but  the  auditor  reported  that  only  thirty  dollars  of 
that  sum  was  delivered  in  payment  for  her  labor  during  that  season, 
amounting,  with  the  interest,  to  934.20,  and  leaving  a  balance  due 
to  her,  ibr  that  season's  work,  of  $8.55.  The  auditor  farther  re- 
ported, that,  if  the  defendant  was  liable  to  pay  the  plaintiff's  wife 
for  her  services  rendered  subsequent  to  her  becoming  eighteen 
years  of  age,  and  before  she  went  to  New  Hampshire  to  reside, 
there  was  due  to  the  plaintiff,  after  deducting  the  whole  of  the 
above  mentioned  sum  of  f  106.14,  the  sum  of  f  103.67.  / 


for  plaintiffs. 


I.  Was  the  plaintiff  Susan  properly  admitted  to  testify  t  The 
statute.  Rev.  St  230,  %  6, — settles  this  point  as  decided  hy  the  au- 
ditor. 

II.  Is  there  not  evidence  of  a  contract,  sufficient  to  entitle  the 
plaintiffs  to  judgment  upon  the  report? 

1.  The  fact  that  the  defendant  told  Susan,  that,  if  she  remained 
with  him  and  did  toe//,  he  would  do  well  by  her,  raises  the  presumption 
that  he  should  pay  her  what  she  earned.  Chit,  on  Cont.  544.  Jeio- 
ry  V.  Busk,  5  Taunt.  302.  Bryan  v.  Flight,  5  M.  &;  W.  116. 
United  States  v.  McDaniel,  7  Pet.  R.  I.  United  States  v.  Ripley, 
7  Pet.  18.  United  States  v.  Fillebrown,  7  Pet.  28.  Newell  v.  £x'r 
of  Keith,  n  Vt.214. 

2.  The  burden  of  proof  is  upon  the  defendant,  to  show  that  the 
services  were  performed  without  a  view  to  a  compensation ;  for  it 
is  a  well  established  principle  of  law,  that,  when  the  services  have 
been  performed,  the  law  implies  a  promise,  unless  the  defendant 
shows  that  they  were  performed  without  a  view  to  such  compensa* 
tion.  Chit,  on  Cont  541.  Livingston  v.  Ackerton,  5  Cow.  531. 
Jacobson  v.  LeGrange,  3  Johns.  109.  Bartholomew  v.  Jackson,  20 
Johns.  28.  9  Cow.  647.  James  v.  Bixby  et  al,  11  Mass.  37—40. 
LeSage  v.  Coussmaker,  1  Esp.  R.  187.  Farmington  Academy  v. 
Allen,  14  Mass.  174.  Guild  v.  Guild,  15  Pick.  129.  Osbom  r. 
Governors  of  Cfuy's  Hospital,  Str.  728.  Little  v.  Dawson,  4  Dall. 
Ill,    Lamb  T.  Bunce,  4  M.  &  S.  275. 
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8.  If  the  senricet  were  rendered  without  a  Tiew  to  a  compeDsap 
tioD,  it  was  a  matter  of  fact  for  the  auditor  to  find  from  the  evi- 
dence  before  him ;  aod  it  is  not  competent  for  the  court  to  presume 
a  fact  from  certain  other  facts  found  in  the  report.  Newel  ▼.  Ex'r 
pf  Keitk.  11  Vt  214.  Phelps  et  dLj.  Wood,  9  Vt  399.  Paige 
T.JRtpJtf^,  12Vt289.  Swift  r.  Raymond, U  Vt.  317.  Browni. 
KmbdU,  12  Vt  617.    Sioddard  r.  Ckt^n,  15  Vt.  443. 

4.  It  is  denied,  that  the  facts  detailed  by  the  auditor  authorise 
the  presumption,  e?en,  that  the  senrices  were  performed  without  a 
view  to  reward  in  the  nature  of  a  debt. 

III.  The  plaintiffs  are,  at  all  events,  entitled  to  recorer  the  bal- 
ance due  for  the  last  year's  service. 


/ 


J.  R.  Skinner  Sf  L.  B,  Peck  hi  defendant,  v 

Foster  stood  in  loco  parentis  to  Andrus'  wife,  and  the  plaintifis 
ought  not  to  recover,  unless  it  was  the  understanding  of  both  parties 
that  the  services  were  to  be  paid  for.  She  continued  to  live  with 
Foster,  after  she  became  of  age,  as  a  daughter,  having  no  other 
home,  and  not  expecting  to  claim  pay  for  her  services.  She  was 
clothed,  sent  to  school,  and  treated  in  all  respects  as  a  father,  when 
of  sufficient  ability,  treats  his  daughter.  It  is  evident,  from  the  sit- 
uation of  the  parties)  and  the  circumstances  of  the  case,  that  neither 
party  supposed  there  was  to  be  a  claim  for  wages.  The  work  on 
one  side,  and  the  support  and  clothing  furnished  on  the  other,  was 
a  voluntary  courtesy,  which  creates  no  implied  assumpsit  The 
labor  performed  by  Mrs.  Andrus,  after  her  return  from  New  Hamp- 
shire, stands  upon  the  same  footing  aa  her  previous  work.  The 
situation  of  the  parties  was  the  same,  and  it  must  have  been  so 
regarded  by  them.  Quite  a  large  proportion  of  the  defendant's 
account  accrued  for  articles  furnished  after  her  return  and  in  con- 
templation of  marriage.  The  intercourse  and  dealings  between  the 
parties  were  like  that  between  parent  and  child ;  and  to  make  the 
defendant  responsible  will  be  setting  a  precedent  which  will  lead  to 
litigation  and  greatly  tend  to  disturb  the  quiet  and  peace  of  families. 

The  rule,  as  applicable  to  cases  of  this  character,  was  correctly 
laid  down  in  Candor^s  case  (5  Watts  &  Serg.  513.)  It  is  there 
held  that  a  child  is  not  entitled  to  recover  wages,  for  services  ren- 
dered, from  the  estate  of  his  deceased  parent,  unless  upon  clear  and 
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tme^itocal  pi^oof,  leaving  no  dotibt  that  the  relation  between  the 
parties  was  not  the  oHinary  one  of  ptoent  and  chiM,  bat  of  mastet 
and  servant.  The  right  to  recover  in  such  case  ought  not  to  foe 
permitted  to  rest  on  an  impliied  promise.  If  the  daughter  wiH  seek 
a  recovery  against  her  father  for  Services,  she  ought  to  Aio^  affirmeh 
tvoely  that  payment  was  contemplated  in  the  outset.  Wier  t. 
Wier's  Adm^r,  8  B.  Monroe  647.  Fitch  v.  Ptchham,  EzWx,  16 
Vt.  150.  Alfnd  V.  Fiizjams,  3  Esp.  Cas.  3.  LaW  Magazine,  No. 
5,  Apr.  1844,  166. 

y^  The' opinion  of  the  court  was  dislirered  by 

Redfield,  J.  The  important  question  in  this  case  is,  whether  a 
child,  or  foster-child,  remaining  at  the  house  of  its  parent,  after  the 
age  <5f  majority,  and  mailing  thAt  a  home,  the  same  as  before,  and 
assisting  in  the  household  labors,  (the  child  being  a  daughter,)  is 
entitled  to  a  pecuniary  tompensation  for  her  labor,  the  same  as  a 
stranger.  We  think  it  difficult  to  lay  down  any  general  rule  upon 
the  subject.  Every  case  will  be  more  or  less  affected  by  its  own 
petuliar  circumstances.  The  amount  and  kind  of  labor,  the  ability 
and  necessity  of  the  parent,  the  course  of  dealing  between  the  par- 
ties, whether  they  keep  accounts  or  not,  whether  the  demand  for 
compensation  is  made  early,  or  is  ddayed  for  many  years  after  the 
relation  began,  or,  as  in  the  present  case,  after  it  terminated,  these, 
and  many  similar  circumstances,  will  be  significant  indications  of 
the  expectation  of  the  parties,  at  the  time  of  the  relation  subsisting, 
which  should  determine  their  rights.  The  matter  is,  perhaps,  as 
well  summed  up  by  Chief  Justice  Shaw,  in  Guild  v.  Guilds  15 
Pick.  129,  as  it  can  be.  "  Such  a  continued  residence  of  a 
daughter  may,  indeed  must,  be  regarded  under  one  of  these  three 
aspects ;  She  may  be  a  servant,  or  housekeeper,  expecting  pecuni- 
ary compensation  fur  services,  or  she  may  be  a  boarder ;  expecting 
to  pay  pecuniary  compensation  for  accommodations  and  subsistence; 
or  she  may  be  a  visiter,  expecting  neither  to  make,  nor  pay  compen- 
sation. Perhaps  it  might  be  safe  to  consider  the  latter  predicament 
as  embracing  the  larger  number  of  cases." 

This  would  lead  us  to  the  same  conclusion  to  which  the  court 
came  in  the  case  of  Fitch  v.  PtckhanCs  Executrix,  Id  Vt  150. 
The  rule  there  laid  down  by  the  chief  justice  is,  that  the  law  in 
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Mdt  oii^  MK  iot  ordifkuily  ihiply  a  pronitfe  ob  dl^panioltfew 
pidrent  ta  nake  peconiaij  eompeiisMioii  isr  the  c^d's  labor ;  or  oa 
Ibe  part  of  tke  cbild  to  nradce  auch  eampeasMiott  for  her  board.  If 
the  child,  ia  a«ch  eireomalaBeei,  bi'titg  soit  kit  pay,  it  la  incftmhent 
upon  her  to  ahow,  that,  at  the  ttma,  it  was  expected  by  both  partiee 
fhaA  ahe  ahdvhl  reocsf e  eveh.  ceeapeeealiaii,  er  that  the  oirciim8tan«' 
eea,  under  whiah  tfaeaervicea  were  petfemiof^  were  aueh,  that  aoeli 
eapeotMibtt  vhm  reaaoneble  and  satwraL 

.  lix  feci,  I  apprehend  the  cireamatance^  of  each  eaae  will  tweaHy 
iemonre  M  doabt  <tf  tin  eipeotaeioa  ef  Ape  partiee  at  the  time*  Itk 
the  preaent  oaae  the  phuntiff 's  wife  had  beea  brougbl  up  frott  a 
ciild  hf  this  defrndaDt*  At  the  time  ahe  became  of  age  the  defefid* 
ant  told  her  ate  wan  free  to  leave  hioa,  i4  ahe  cboae ;  if  the  remained 
vieh  hinv  and  did  well,  he  weald  do  wcH  by  her.  TfAn  wae  in 
18S9^  or  1830,  and  ahe  continued  to  reside  with  defendant  mHit 
1836,  and  labored  moat  of  the  time.  "  She  lired  in  the  family,  aa 
a  member  of  it,  and  waa  uniformly  treated  aa  before  she  became  of 
age."  Neither  party  kept  any  account  against  the  other ;  the  plain- 
tiff's wife  had  what  ahe  needed  for  her  support,  as  before,  and  when 
ahe  left,  neilher  party  expected  her  to  return,  to  reside  any  more 
with  defendant  No  settlement  was  made,  and  no  claim  for  com- 
pensation made,  until  after  the  intermarriage  of  the  plaintifis,  12th 
January,  1848.  About  the  first  of  February,  1841,  she  returned  t9 
live  with  the  defendant  at  his  request,  and  ^worked  for  him  until 
about  three  weeks  before  her  marriage.  During  this  tiaoe  the  audi- 
tor estimates  her  services  at  $37.50,  and  reperta  thai  the  defendant 
furnished  her  with  money  and  other  things,  such  as  she  needed  for 
housekeeping,  to  the  amount  of  $108.14.  The  auditor  farther  re- 
poata,  that  $30  only  ef  thia  last  aum  waa  paid  te  g<y  towaada  the  last 
term  of  kbea,  which  womld  leave  »  halanoa  in  the  plaiaaiffii'  fkver, 
upon  the  last  service,  of  $8.56,  rnciuding  interest. 

In  regard  to  the  first  term  of  service,,  or  residence,  after  the  plain* 
tiff 'a  wiie  became  of  age,  it  ia  very  obvioua  that  neither  party  ex- 
pected she  waa  to  receive  any  other  pecuniary  compensation,  than 
what  defendant's  generosity  might  prompt  him  to  give.  But  in  re> 
gard'  to  the  latter,  it  seems  different.  There  is  nothing  which  would 
induce  ua  to  doubt,  that  cempenaation  waa  expected.    The  only 

wonder  is,  that,  when  the  defendant  delivered  $106  during"  that 
71 
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term,  be  shoold  not  have  first  paid  his  debt,  and  kft  the  balance  to 
go  upon  the  score  of  gratuity,  or  generositj.  Men  ai e  rery  likely 
to  meet  their  debts  first,  and  then  disdiarge  the  more  imperftet  e6- 
Kgatians.  And  it  wouikl  seem  that  the  auditor  may  have  arbitrarily 
applied  one  certain  item  of  f  30  (money)  towards  the  last  services, 
upon  the  mere  supposition  that  that  would  best  meet  the  moral 
equity  of  the  case.  Be  that  as  it  may,  it  is  bi»  province  to  decide 
the  facts ;  and,  as  they  stand,  the  plaintiffs  are  entitled  to  judgment 
for  the  sum  of  f  8.65.  From  the  abstract  in  the  Law  Magazine, 
No.  5,  April,  1844,  p.  166,  it  seems  that  the  Supreme  Court  of 
Pennsylvania  have  recently  had  this  subject  under  consideration, 
and  have  come  to  the  same  determination  as  here  made,  which,  in 
every  view  of  the  case,  seems  roost  just  and  reasonable. 

Judgment  of  the  county  court  reversed,  and  judgment  for  the 
plaintiA  for  $8.fiS. 


Danieii  McGrsoor  e.  Barnabas  D.  Balch  and  Lvthbr  Chick- 

ERING. 

The  omiuion  of  one  or  more  joint  obligors,  in  actions  cc  controcte,  can  only 
be  taken  advantage  of  by  plea  in  abatement,  unless  the  fact  that  each  par- 
ties were  joint  contractors  appear  of  record  in  the  very  suit  on  trial,— in 
wbicb  case  the  omission  may  be  taken  advantage  of  by  demarrer,  motion  in 
arrest  of  judgment,  or  writ  of  error. 

The  rule  is  the  same  in  regard  to  the  omission  of  a  joint  contractor  in  suits 
founded  upon  record  contracts, — such  as  recognizances, — unless  the  de- 
fendants orave  oyer  of  the  record  and  have  it  spread  upon  the  record  of  the 
pending  suit.  If  that  be  done,  the  delect,  appearing  upon  the  ftce  of  the 
pleadings,  may  be  taken  advantage  of  by  demurrer,  &>c, 

QiMerr,  Whether,  if  seven  years  from  the  time  of  entering  into  the  contract 
have  not  elapsed,  it  will  not  be  presumed  that  the  omitted  obligors  are  liv 
ing? 

If  a  person,  who  is  known  equally  by  the  name  of  Barnabas  and  Barney, 
enter  into  a  recognizance  by  one  name,  and  be  sued  by  the  other,  the  va« 
riance  will  not  be  coniidered  fiital,~the  one  being  bat  an  abbfeviation  of 
the  other. 
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A  jwtiee't  reeord  of  a  reeogBisinoe,  taban  fyt  tfae  proaeeatioB  of  an  appoal, 
that  the  conuaon  ^'jointlj  and  aevoraJly  recognized. in  the  aum  of  ooo 
haodred  dollars  for  the  proaecation  of  the  appeal  in  due  form  of  law,"  ia 
well  enoagh,  and  is  competent  evidence  under  a  declaration,  which  allegea 
that  the  condition  of  the  recognizance  was,  that  the  appellants  '*  should 
prosecute  their  said  appeal  to  effect,  and  answer  and  pay  all  intervening 
dansagea,  oceaaioned  by  delay  to  the  aaid  plaintiff,  with  additional  eosta, 
if  jodganent  be  affiimed/' 

In  estimating  "  intervening  damages,**  in  such  case,  the  property  which  the 
appellant  had  at  the  time  the  appeal  was  taken  and  all  that  he  acquired 
daring  the  pendaney  of  the  appeal  ia  to  be  taken  into  the  acoount  The 
plaintiff  is  entitled  to  recoFor  the  value  of  hia  cJumee  of  collecting  hia  debt 
during  the  time  of  the  suspension  of  his  execution. 

Scire  Facias  upon  a  recognizance  in  the  sum  of  one  hundred 
dollars,  entered  into  by  the  defendants,  on  the  22d  day  of  January, 
1840,  before  Calvin  Morrill,  Esq.,  a  justice  of  the  peace,  on  an  ap- 
peal being  taken  by  Coben  Balck  and  Goben  Balch,  Jr.,  from  a 
judgment  rendered  against  them  by  said  justice  in  an  action  in 
faror  of  the  present  plaintiff  against  them.  The  declaration  de- 
scribed a  recognizance  entered  into  by  the  present  defendants  only, 
and  alleged  that  the  condition  of  said  recognizance  was,  *^  that  the 
'said  Coben  Balch  and  Coben  Balch,  Jr.,  should  prosecute  their 
'said  appeal  to  effect,  and  answer  and  pay  all  intervening  damages 

*  occasioned  by  delay  to  the  said  Daniel  McGregor,  with  additional 
'  costs,  if  judgment  be  affirmed.^ 

The  defendants  pleaded  nul  tiel  record,  and  also  a  tender  of  $36.- 
60  in  satisfaction  of  all  additional  costs  and  intervening  damages 
occasioned  by  said  appeal.  Replication,  that  the  tender  was  not  of 
sufficient  amount 

Ob  trial  the  plaintiff  gave  in  evidence  the  record  of  the  recovery 
by  him  in  the  said  suit  against  Coben  Balch  and  Coben  Balch,  Jr., 
and  also  a  record  of  the  recognizance  upon  which  this  suit  is  predi- 
cated,— which  was  in  these  words ;  "  The  defendants,  as  principal, 

*  and  Barney  D.  Bdch  and  Luther  Chickering,  as  surety,  recog- 
'Hized  to  the  plaintiff  in  the  sum  of  one  hundred  dollars,  for  the 
'prosecution  of  the  said  appeal  in  due  form  of  law."  To  the  ad- 
mission of  this  evidence  the  defendants  objected,  as  not  supporting 
the  declaration.  But  the  court  overruled  the  objection  and  admit- 
tisd  the  evidence. 
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The  plaintiff  tfaeo  introduced  testimony  tending  to  prove  ^i«t  tt 
ter  the  time  said  appeal  was  taken,  and  daring  a  period  of  about 
two  years  and  fire  months,  while  said  appeal  was  pending,  the  said 
Coben  Balch  and  Coben  Balch,  Jr.,  were  the  owners  of  property  to 
a  considerable  araoanti  on  which  the  plaintiff  might  have  levied  his 
execution,  if  he  bad  had  0De,'-^bttt  that,  at  the  time  the  plaintiff  re- 
covered his  final  judgment  against  the  said  Coben  Baleh^mrf  Coben 
Balch,  Jr.,  they  were  utterly  ineolvent  and  destitute  of  all  attacha- 
ble property. 

Upon  this  evidence  the  defendants  requested  the  court  to  charge 
the  jury,  that,  if  they  ehonld  find  that  the  said  Coben  Bdeh  and 
Coben  Balcb,  Jr.,  were  not,  at  the  time  of  taking  said  appeal,  the 
owners  of  any  attachable  property,  the  defendants  were  not  liable 
on  their  recognizance,  although  it  should  appear,  tfaat^  pending  Mid 
appeal,  said  Coben  and  Coben,  Jr.,  did  acqaire  and  own  attachable 
property. 

But  the  court  instructed  the  jury,  that,  if  the  said  Coben  Balch 
and  Coben  Balch  Jr.,  pending  said  appeal,  did  own  attachable  prq>- 
erty,  although  acquired  by  them  subaequ^nt  to  said  appeal,  and  if  it 
appeared  that  they  would  have  had  such  property,  if  the  plaintiff* 
had  taken  execution  at  the  time  of  the  appeal,  and  that  the  pluntiff, 
by  the  exercise  of  common  diligence,  might  have  levied  his  execu- 
tion, in  pase  he  had  one,  upon  said  property,  then  the  defendants 
would  be  liable,  upon  their  recognizance,  for  such  sura  as  the  plain- 
tiff had  suffered  damages  by  reason  of  not  having  an  q»portuoity  to 
levy  upon  such  property  in  consequence  of  said  appeal  ;--^thi|t  the 
plaintiff  should  recover  the  value  to  him  of  the  chance  of  which  be 
had  thus  been  deprived  by  the  appeal. 

The  jury  returned  a  verdict  for  the  plaintiff.  Exceptions  by  de- 
fendants. 

Colby  and  Cahoon  for  defend  ants« 

1.  The  record  ofiered  should  not  have  been  reoeived  in  support 
of  the  declaration,  on  account  of  variance,  as  it  did  not  conform,  in 
any  respect,  with  the  recital  in  the  declaration.  Waldo  ei  aLw, 
Spencer,  4  Conn.  71.    4  B.  di.  C.  403,  [10  E.  C.  L.  370.] 

2.  The  record  exhibited  shows  a  mere  minute,  or  memoraadim, 
of  a  recognizance, — not  a  recognizance  in  form,  or  snbstMoe.    It 
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does  not  eorrespond  with  tny  rooognitaAce  which  the  stttute  au*> 
4bof  IBM,  tod  ifl  therefore  a  nullity.  1  -Chit  PL  871.  Siarif  t.  Eim^ 
M/,  6  Vt  544.  J9«7»R^f  «^  al  v.  ilmy,  7  Coiul  296.  DarKug 
V.  HuibeU  ti  al..  9  Conn.  350.  Treaswrer  ▼.  WooAoard,  7  Vt  58t 
1  Baund.  R.  66. 

3.  The  reoognizanoe,  ae  proved,  inTolTes  no  liability^  or  no  such 
liabitiiy  as  "was  attached  to  it  in  the  conBtrQctioB  adopted  by  the 
county  court. 

4.  But  the  county  court  treated  the  terms  of  the  recognizance^ 
produced  in  evidence,  at  equivalent  in  aubatance,  and  with  the  aid 
of  aome  intendment,  to  the  one  authorised  by  statate.  But  it  should 
•ppear  affirmatively  that  the  magistrate  acted  within  the  scope  of 
1h0  authority ;  this  is  given  exclusively  by  atatate,  and  it  can  only 
appear  from  the  record  of  the  magistrate  whether  aaeh  a  recogni- 
sance, as  is  required  by  law,  was  taken. 

5.  The  debt  can  be  recovered  on  the  recognizance  only  upon 
the  plaintiff's  showiog  the  appellant  to  have  been  good  at  the  time 
of  the  appeal  and  bad  at  the  time  of  final  judgment.  Mattocks.  J., 
in  L¥U  V.  Estes  et  al.,  6  Vt.  980.  But  the  county  court  held  the 
bail  liable  for  property  acquired  by  the  principal  subsequent  to  the 
apped,  and  the  jury  were  instructed  to  find  for  the  plaintiff  the 
value  pf .  his  chance  of  levying  his  executioa,  of  which  he  was  de- 
prived by  the  appeal ;  and  to  detennine  the  value  of  this'  chaaee 
ihey  were  directed  to  inquire,—!,  If  the  principab,  pending  the  ap- 
peal, had  property,  which  was  acquired  by  them  subseqiiem  there- 
to ; — 2,  Whether  the  principals  would  have  had  said  prop^ity,  in 
ease  no  appeal  had  been  taken ; — 3,  Whether  the  plaintiff,  by  the 
exercise  of  ordinary  diligence,  might  have  levied  his  execution 
thereon.  Now  it  is  apparent  that  the  jury  never  could  find  the  fact 
aought  for  in  the  second  inqniry,  because  it  is  a  fiict  not  poaailUe  to 
be  kaown.  It  is  conceded,  that,  at  the  entry  of  the  appeal,  the 
principals  had  tiothing  which  could  be  reached  hy  execntion ;  but, 
it  being  out  of  the  power  of  the  frfaintiff  to  have  execution,  the 
principals  subsequently  acquire  some  property  liable  to  attachment  ;-^ 
but  surely  it  is  impossible  to  perceive  whether  they  would,  or  would 
not,  have  thus  acquired  property,  if  an  execution  could  have  been 
levied* 

What,  then,  are  to  be  deemed  intervening  damages,  within  the 
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terms  of  the  recognizance  t  The  plain  and  simple  inference  is, 
that  the  plaintiff's  means  of  levying  and  eoUecting  his  execution  be 
kept  as  good  until  final  judgment  as  at  the  time  of  the  appeal. 
Property  acquired  subsequently  should  be  regarded  only  when  ac- 
companied with  proof  that  the  principal  had  the  resources  at  the 
time  of  the  appeal,  out  of  which  it  is  created.  Any  other  rule  of 
construction  would  make  the  bail  not  only  insurers,  but  insurers 
against  contingencies  not  possible  to  be  controlled. 

I>.  Hibbard,  Jr.,  and  T.  Bartktt  for  plaintiff. 

1.  If  the  defendants  would  have  taken  advantage  of  the  non- 
joinder of  Cohen  Balch  and  Cohen  Balch,  Jr.,  they  should  have 
pleaded  in  abatement;  the  omission  to  join  them  in  the  action  can- 
not avail  the  defendants  on  trial,  as  matter  of  variance.  1  Chit.  PI. 
39-33,  442.  1  Saund.  R.  284,  291,  note  4.  RuggUs  r.  PaHen, 
8  Mass.  480.  Converse  v.  Symms,  10  Mass.  377.  Holmes  v.  Jfor- 
den,  12  Pick.  169.  Wilson  v.  Nevers,  20  Pick.  20.  Nash  v.  Skin" 
fMT,  12  Vt  219.    Ives  v.  Hulet,  12  Vt.  314.    2  Stark.  Ev.  551. 

2.  The  record  of  the  recognizance  substantially  supports  the 
declaration.  King  v.  Pippet,  I  T.  R.  235.  Drewrey  v.  Tmss,  4 
T.  R.  558.  Peppin  v.  Solomons,  5  T.  R.  496.  The  declaration  is 
drawn  in  conformity  to  the  statute,  and  sets  out  a  recognizance  in 
due  form.  Rev.  St.  174,  ^  47.  Way  r.  8mfi,  12  YtSM.  The 
record  sent  up  is  not  so  formal  as  would  suit  the  eye  of  a  critical  law- 
yer ;  but  it  resembles  many  of  the  records  that  are  made  by  justices 
of  the  peace ;  and,  in  the  language  of  Ch.  J.  Williams,  in  the  case  oC 
Btory  V.  Kmball,  6  Vt  541,  "  we  must  not  too  strictly,  or  severely, 
examine  their  forms  of  proceeding  in  making  up  their  records." 

3.  Intervening  damages  mean  damages  happening  between  two 
events, — that  is,  between  the  appeal  and  the  affirmance  of  judgment 
Not  only  present  property  but  future  acquisitions  are  liable  for  the 
payment  of  present  existing  debts.  If,  when  the  defendants  took 
their  appeal,  the  property  which  they  then  had  in  possession  was 
the  only  property  to  which  the  plaintiff  had  a  right  to  look  for  pay- 
ment, and  future  acquisitions  were  not  liable,  then  there  would  be 
much  force  in  the  argument,  that  the  plaintiff  has  sustained  no  int»- 
vening  damages.  But  inasmuch  as  property,  which  the  debtors 
might  acquire  subsequent  to  the  recovery  before  the  justice,  would 
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be  liable  to  aeizure  and  sale,  we  see  no  reason  why  the  bail  sbould 
not  be  reaponsible  for  intervening  damagea,  to  the  amoont  which 
t^he  plaintiff  could  reasonably  have  been  expected  to  collect  of  them 
during  the  delay,  provided  he  could  have  had  an  execution. 

The  opinion  of  the  court  was  delivered  by 

RnnFiKLD,  J.  1.  It  is  urged  that  the  non-joinder  of  all  the  par* 
lies  to  the  recognizance,  in  this  case,  is  a  fatal  variance,  which 
might  be  taken  advantage  of,  upon  trial,  upon  the  plea  of  nul  tiel 
record.  But  we  think  not  The  rule  and  the  reason  for  it  seem  to 
us  to  be  the  same,  whether  the  declaration  be  upon  a  contract  of  re- 
cord, or  upon  any  other  written  contract,— as  for  example,  a  bill, 
note,  or  bond.  And  in  all  these  cases  it  is  well  settled  that  the 
omission  of  a  joint  contracted  can  only  be  taken  advantage  of  by  pies 
in  abatement,  unless  such  omission  a|^ear  upon  the  record,  that  is, 
the  record  of  the  very  suit  ttpon  trial;  and  in  that  case  it  may  b# 
taken  advantage  of  by  demurrer,  motion  in  arrest  of  judgment,  or 
writ  of  error.  1  Chit.  PI.  "32.  And  in  the  present  case,  if  the  de- 
fendants had  craved  oyer  of  the  record  declared  upon,  and,  afker 
setting  it  oat,  had  demurred,  the  defect  complained  of,  appearing  of 
record,  must  have  been  fatal.  It  is  said,  in  some  of  the  books,  that 
it  must  appear  of  record,  that  the  joint  contractor  omitted  is  gtiU 
livings  in  order  to  take  advantage  of  the  non-joinder  by  demurrer, 
&c. ;  but  this,  I  apprehend,  is  to  be  presumed,  for  at  least  seven 
years,  unless  the  contrary  appear. 

2.  The  variance  of  the  record  from  the  declaration,  in  the  name 
of  one  of  the  defendants,  would  once,  doubtless,  have  been  held 
fatal.  But  when  there  is  no  controversy  but  that  Barney,  Barna. 
and  Barnabas  are  used  for  the  same  name,^^  are  Benja.,  Ben., 
Benje  and  Benjamin, — and  it  appears  that  the  objection  has  not 
been  starCed,  until  the  final  argument  in  this  court,r-4howing  that 
this  defendant  is  known  and  called  by  the  name  of  Barney,  as  well 
as  Barnabas, — the  court  would  consider  the  defeatmg  of  the  suit, 
upon  so  trivial  an  objection,  as  savoring  more  of  minute  criticism, 
than  either  of  wisdom,  ait  justice. 

3.  It  is  urged,  that  the  record  of  the  recognizance  is  so  defec* 
tive  in  form,  that  it  should  have  been  held  void.  It  is  not  pretended 
that  it  contains  more  than  the  statute  obligation,— which  woiM 
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iaake  it  void, — but  that  it  cootakis  somacb  law,  that  tbe  ooort  cnn 
not  say  that  the  conusors  intended  to  aarome  ibe  statute  oblig[atioii« 
This  is  certainly  necessary,  in  order  to  nmke  tbe  contract  Modisg* 
We  do  not  anderstand,  that,  in  ihe  present  case,  there  is  a  want  of 
a  formal  record,  as  was  the  case  in  Starif  ▼.  KimbaU^  6  Vt.  844 ; 
but  the  form  of  the  record  is  here  defectivcL  V«t  m  tbiDk  not 
fatally  so.  No  particular  form  6t  worda  is  reqmtite,  in  order  to- the 
validity  of  a  record.  It  should  appear  froM  the  record,  or  from 
reasonable  intendment,  that  the  defendants  entered  into  the  stalote 
recognizance  to  prosecute  the  appeal.  The  obligation  of  everf 
such  recogvisance  is  canditwnal^'''^o  that^  is  implied.  The  lavr 
fixes  the  nature  and  extent  of  the  condition ; — so  that  nay  be  le 
well  expressed  as  it  is  here,  as  to  be  written  oot  in  the  for»  of  the 
statute  then  in  force,  of  which  the  cosrt  will  take  jocHcial  notice. 

We  cannot  and  ought  not  to  disregard  the  consideration  of  the 
nature  of  justice  courts^  the  great  number  of  them,  tbe  extent  of 
their  jurisdiction,  and  the  fact  that  moat  of  them  are  hoiden  bj  nieof 
not  professionally  educated.  If  their  records  express,  ki  general 
terms,  the  nature  of  their  judgments)  and  their  recogaixancea  are 
so  expressed  as  to  enable  t)ii8ce«irt,  on  the  most  favorable  construG- 
tioD,  to  comprebemi  the  nature  and  extent  of  the  obligation  intended 
to  be  assumed  by  the  coousors,  we  rtoold  not  be  acting  a  reasonable 
part  to  require  more.  Upon  this  rule  of  construction  there  is  no 
difficulty  in  supporting  the  present  recogniaance.  For  the  nimee 
of  the  conusors,  the  sum  in  which  they  are  bound  and  that  they  are 
jointly  and  severally  bound  does  appear  upon  the  record,  and 
that  it  was  **  for  the  prosecution  of  the  apped  in  doe  form  of  law." 
This  implies,  that,  in  case  of  failure,  they  are  to>pay  all  intervening 
damages  and  additional  costs.  The  law  Imposes  this  specific  condi- 
tion, and  it  is  as  well,  perhaps,  to  express  it,  "  in  due  form  of  law/' 
as  to  write  out  the  terms  of  the  contract. 

4.  The  rule  of  damages  laid  down  by  the  eounty  court  was  cor^ 
r^ct.  ''  Intervening  damages  "  are  such  as  will  make  the  pnrty  n» 
well  off,  as  if  no  appeiJ  had  been  taken.  This  can  only  be  deter- 
mined by  looking  at  the  appellant's  property  from  the  time  of  the 
appeal  until  the  final  judgment  -,  and  it  is,  as  was  said  by  the  court 
in  Rogeri  v.  Judd,  5  Vt.  S36,  the  value  of  the  plaintiff's  '*cAmiee'' 
of  coHeoting  his  debt  during  the  suqiension  of  hi*  exeeutioR,  whieir 
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Jle  h$B  loM  by  the  appeal,  tnd  whleh  he  is  entitled  to  recover  by 
way  of  damages.  What  was  HM  to  the  juty,  as  to  the  tanode  of  esti- 
laatiilg  this  chance,  was  not  necessary,-— for  that  rested  exelusiFely 
wHh  the  jary,  and  might  have  been  left  with  them  without  comment. 
We  do  n<>t  tt6W  pefceire,  however,  any  way,  in  which  what  was  said 
upon  this  point  could  have  misled  the  jary^  or  that  it  was  not,  in 
Iteti  jttst  and  reaaonable;  bat  it  pertained,  doubtless,  more  to  the 
l>r0viace  of  the  jury,  than  any  matter  of  law,  and  was  well  enongh| 
if  the  jury  did  not  except  to  it ;  and  if  they  did,  they  were  at  liberty 
todUregardit 

Judgment  affirmed. 


l^ATRicK  Carroll,  Francis  Carroll  and  Lewis  Lane,  qui  tarn, 
V.  Edward  Aldrich.     . 

Several  creditors,  having  distinct  and  separate  debts  due  to  them  severally 
ftooi  the  same  debtor,  cannot  join  a^  plaintiffs  in  an  action  qui  tarn  against 
MCh  debtor^  to  recover  the  penalty  given  bj  statute  for  being  party  to  a 
frandalent  conveyance,  or  judgment. 

This  was  an  action  brought  to  recover  the  penalty^  given  by 
atatttte,  for  being  party  to  a  fraudulent  conveyance  by  one  Thomas 
Qibbt^  a  debtor  of  the  plaintiffs,  and  of  procuring!  against  the  said 
Gibba,  a  fraudulent  judgment^  with  the  intent  thereby  to  enable  the 
said  Gibbs  to  avoid  the  debts  doe  from  him  to  the  plaintiflfii.  It 
'  appeared,  from  the  declaration,  that  the  debts  due  from  Gibba  to 
the  plaintiffs  were  not  doe  to  them  jointly,  but  thai  they  were  die- 
ttnct  debtsy  due  to  the  plaintiffs  severally }  and  fot  this  cause  the  de- 
fondant  demurred  specially  to  the  declaration. 

The  county  court  adjudged  the  declaration  insufficient,  add  ren* 
dered  judgment  for  the  defendant ;  to  which  decision  the  plaintifi 
excepted. 

a.  a  4»  E.  ii.  Caiomi  for  plaintiffii. 

Although  it  may  not  appear  that  the  plaintiffii  were  partnera,  or 
72 
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jointly  intereflted  in  the  debts  iought  to  be  avoided  by  the  defendant, 
it  woald  still  seem  that  they  ought  to  be  permitted  to  sustain  this 
action,  for  the  reason  that  the  defendant  is  liable  to  but  one  ptHoUy : 
by  consequence,  if  the  creditors  are  compelled  to  sue  singly,  one 
only  can  obtain  the  penalty  given  by  statute,  leaving  the  remainder 
wholly  without  remedy.  In  Fanbes  et  al.  v.  Davism,  11  Vt.  660, 
the  court  say, ''  The  effect  is  the  same  to  the  defendant,  whether 
sued  by  aUfjaitUfy,  or  by  one  alone,  as  but  one  penalty  can  be  col- 
lected." 

*'  Each  of  the  fraudulent  parties  to  a  conveyance  is  liable  to  the 
penalty  of  the  statute ;"  See  Slack  v  Oibhs,  14  Vt.  966 ;  but  the 
defendant  does  not  seem  to  be  liable  to  each  individual  creditor  in 
a  separate  penalty,  as  he  should  be,  if  this  demurrer  prevails. 
''.Though  the  interests  be  several,  yet,  if  the  injury  occasion  an 
entire  joint  damage  to  several,  they  may  join."  1  Chit.  PI.  54.  "If 
two  persons  have  an  entire  joint  damage,  they  may  bring  a  joint  ac- 
tion, though  their  interests  are  several."  Cory  ton  v.  Lithebye,  2 
Saund.  R.  115,  d&  note.  It  seems  to  us,  that  the  case  at  bar  falls 
within  the  above  rule.  The  fraudulent  transaction  of  the  defend- 
ant, notwithstanding  the  several  interests  of  the  plaintiff,  operate  as 
a  joint  damage  to  all,  and  was  made  with  intent  to  avoid  their 
claims,  as  a  whole. 

The  statute  gives  the  forfeiture  equally  to  the  county  and  the 
party  aggrieved.  Nbw,  who  is  tl^ef  party  aggrieved  ?  Not,  surely, 
one  creditor  only,  or  he  who  might  first  commence  an  action,  but  aU, 
whose  debts  or  rights  are  sought  to  be  avoided.  A  different  con- 
struction, or  such  as  the  defendant  now  seeks  to  apply,  would  render 
the  statute  partiat,  unequal  and  ut^ust.  The  rights  of  all  creditors 
should  receive  equal  pvoteetion.  Of  two  constructions,  then,  one 
producing  hut  partial  and  proximate,  while  the  other  affords  equal 
and  unrestricted,  if  not  complete,  justice  and  equity,  the  latter,  so 
long  as  legislation  professes  to  act  for  the  community,  as  a  whole, 
should  prevail. 

JD.  Hibbard,  Jr.,  for  defendant 

If  the  legal  interest  of  two,  or  more,  be  several,  and  there  be  no 
express  contract  with  all,  they  must  sue  separately.  1  Chh'.  PL  8. 
Forbes  et  al  v.  Davison,  11  Vt.  672.    The  staute  gives  this  action 
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to  the  pttrty  aggriered,  not  to  the  parties ;  and  the  party  that  sues 
first  is  entitled  to  the  penalty.  In  4  T.  R.  22,  Buller,  J.,  said, 
there  was  no  instance,  in  which  the  conrt  had  given  leave  to  amend 
as  to  parties  in  the  suit,  in  a  qui  tarn  action,  after  a  demurrer.  A 
joint  action  against  the  fraadnlent  grantor  and  grantee,  to  recover 
the  penalty,  cannot  be  maintained ;  and,  if  both  are  joined  as  de- 
fendants, and  a  verdict  is  obtained  against  them,  judgment  will  be 
arrested.    Skich  q.  t.  v.  Cfihbs  et  all.,  14  Vt.  357. 

The  opinion  of  the  court  was  delivered  by 

Hbbard,  J.  The  only  question,  in  relation  to  the  soffieiency  of 
the  declaration,  grows  out  of  the  joinder  of  the  several  plaintifi. 
It  does  not  appear  that  the  plaintiffs  were  in  any  way  connected  in 
business,  or  that  they  had  any  joint  interest  in  the  several  deblSi 
which,  thej  allege,  the  defendant  attempted  to  avoid  by  this  fraudu- 
lent conveyance.  But  the  declaration  alleges,  4)hat  the  sale  was 
made  to  avoid  those  particular  creditors,  and  their  debts;  and  it  is 
therefore  claimed  that  the  ijijury  was  joint 

To  determine  the  propriety,  or  impropriety,  of  the  joinder  of  the 
plaintifis,  it  will  be  necessary  to  consider  the  nature  of  the  claim, 
and  the  defendant's  liability.  The  action^  in  the  first  place,  is  pro> 
vided  by  statute,  to  recover  a  penalty.  The  penalty  belongs  only 
to  those  persons,  to  whom  it  is  given  by  law, — and  that,  not  by  way 
of  satisfying  and  discharging  a  debt,  but  by  way  of  correction.  Or- 
dinarily^  all,  who  may  join  as  plaijatifia,  must  join ;  and  it  would 
seem,  here,  that,  if  more  than  one  of  the  i^reditors  of  the  fraudulent 
vendor  may  join  as  plaintifis,  all  may  and  must  join.  The  statute 
gives  the  action  te  the  party  aggrieved  ;-^-one  creditor  is,  in  contem- 
plation of  Jaw,  as  much  aggrieved,  as  another.  The  statute  gives 
one  half  of  the  penalty  to  the  first  who  will  prosecute  ,*  and  to  de- 
termine thiSf  the  magistrate,  or  42lerk,  is  to  certify  the  true  day  of 
signing ; — the  phraseolo^^  of  the  statute  seems  to  imply  this  view  of 
it, — whether  accidental  is  uncertain.  The  nineteenth  section  (Rev. 
St.  4S2)  provides  that  all  such  fraudulent  sales  shall  be  null  and 
void,  as  against  the  party,  or  parties,  whose  debt  is  attempted  to  be 
avoided.  The  twentieth  section  provides,  that  the  parties  to  such 
fraudulent  conveyance  shall  forfeit  the  value  of  such  property, 
which  forfeiture  shall  be  equally  divided  between  the  party  ag- 
grieved and  the  county. 
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There  is,  therefore,  na  jmnt  iji^ury,^  orjomU  interest  II  i«  no 
common  law  cause  of  action,  founded  opoa  a  KabHiiy  created  by 
contract,  express,  or  implied,  nor  growing  out  of  my  UabiUtj  iih 
curred  by  a  direct  violation  of  any  indUiduars  right  by  any  tenioiM 
act  It  is  a  cause  of  action  given  by  statute  by  wi^  of  punishment^ 
and  no  one  has  any  concern  or  iajterest  in  it,  any  farther  th^n  sucli 
interest  is  created  by  statute.  It  is,  therefore,  unlike  the  case  foi 
not  grinding  at  the  plaintiff's  mill,  and  the  9&«e  of  the  Dippers  i4 
Tunhridge  Wells, '  which  have  been  cited  by  the  counsel  for  the 
plaintiffs. 

The  statste  of  1787,  from  which  all  the  subsequent  statutes  have 
derived  their  general  provisions  and  expressions,  in  this  respect, 
makes  no  provision  for  collecting  the  forfeiture.  It  creates  a  for^ 
ibiture  of  the  property,  and,  upon  conviction,  imposes  a  punish- 
ment by  confinement  for  half  a  year,  and  provides  for  an  equal  di- 
vision of  the  forfeiture  between  the  county  and  the  party  grieved^ 
but  makes  no  provision  for  collecting  it, — unless,  as  is  probable,  hj 
other  general  provisions  of  the  law,  it  would  be  in  the  criminal  form 
of  proceeding  by  information,  or  indictment,  and  the  aggrieved  par* 
ty  would  act  as  a  common  informer,  to  set  the  law  in  motion.  By 
the  statute  of  1797  and  the  statute  of  1621  the  genera]  provisions 
are  retained,  with  some  modifications,  but  the  mode  of  recovering 
the  penalty  is  provided  for  by  action  on  the  case,  founded  on  this 
statute,  one  half  of  the  penalty  to  be  paid  to  the  party  aggrieved, 
and  the  other  half  to  the  county;  and  the  same  provision  is  re- 
tained in  the  Revised  Statutes. 

In  law,  the  fraudulent  sale  is  made  for  the  purpose  of  avoiding  aH 
the  creditors,  and  one  creditor  can  sue,  as  well  as  another.  I^ 
therefore,  any  ptMrticular  creditor  has  any  legal  interest  in  the  pen* 
alty,  all  have,  and  all  should  join  in  prosecuting  it.  But  the  re- 
verse is  the  fact ;  no  one  has  any  interest  in  it.  The  sale  being 
made  fraudulent,  only  as  against  creditors,  therefore,  if  no  one  of 
the  creditors  complains,  the  public  are  not  injured ;  and,  the  pen- 
alty being  imposed  by  way  of  punishment,  the  statute  has  designated 
the  particular  mode  of  setting  the  law  in  motion,  and  that  is  by  a 
creditor's  instituting  a  suit, — so  that  be,  pro  hac  vice,  becomes  an 
informing  ofiioer ;  and  because  there  is  another  person,  who  might 
•S'  well  have  done  it  as  the  person  that  first  moved,  it  does  not  foi- 
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law  that  ^WQ»  or  loore,  oiUm  Mt«sf»  or  nMy  im**  for  it  night  u 
well  b^  md,  that  «U  tb^  towa  graod  juror*  laoft join  in  a  oompiakH 
for  aa  offeiice  agaiiut  ftome  crimiual  law,  heoaiise^  bjr  law,  on«  baa 
aa  VM^  antbocity  as  amthar  ta  pr^aisciite  it. 

Judgmeiii  affirmed. 


State  Vs  John  Buchanan,  N.  H.  Soy,  Jonathan  Ws&gs^  Bkao- 
i^T  MoRHiaoNy,  Gkomr  Wxjuch^  John  H.  DuariN  anh^  HoavA 

If  one,  gpeeialTy  deputed  to  serve  a  writ  of  attachment,  be  abgul  to  make  ser- 
vice of  tbe  process  by  attaching  thereon,  as  the  property  of  the  defendant, 
property  which  belongs  to- a  third  person,  and  in  which  the  defendant  ha* 
n«  attaphtble  interest^  h  will  not  bn  la,wllil  for  tKe  real  enwier  of  tile  pmp- 
e«ty  to  ie«ist  tb^e  iMkiof  of  sAcb  attncJuneat* 

And  if  resistance  be  made  to  such  attachment,  the^^rsons  resisting  will  not 
be  allowed^  on  tnal  ef  an  indictment  against  them  therefor,  to  proTe,  in 
delence,  tlMt  the  process,  opoa  whiob  tiie  attsehmest  was  aboat  beiaf 
iMde„wa«  sued  eat  by  ecAntvaoQe  of  tlio  pMatiffaad.  defendant  thweie 
and  of  the  oflEicer,  and  was  intended  to  he  used  by  thent  foe  tbe.purpeaa  of 
placing  the  property  attaclied,  which  belonged  to  one  of  the  respondents,  in 
the  hands  of  insolvent  and  irresponsible  persons,  so  as  to  deprive  the  owner 
of  his  property,  or  f^aadulently  compel  him  ^  pay  nmney  in  order  to  re- 
gain the  possession  of  it. 

lNDic9ifBNT  fbr  aa  aasaull  and  battery  upott  the  pefacnr  of  oae 
Joba  D.  Wbitehill. 

Oh  trial  eirideDce  waagifeft,  upoirtle  part  ef  the  pfoeectitten', 
tending  to  pvove  thai  oertaki^  writs  of  atf achment,  i»  hvor  ef  Jena* 
dian  Dacling  againaft  one  Cbarkaa  Davia^  ware  pot  into  tbe  bandit  of 
tbe  aatd  Wbitehill  to  aerre  andif  i)e«»ra;f—>be  being  an  indifibrent 
peraon,  and  specially  authorised  te  sefre  the  said  writs- by  thejustioe 
signing  the  same ;  that  WhitebtH  entered' a  slore^  in  €h>oton,  temef- 
ly  occupied  by  the  said  Cbaslea  Daria,  and,  bj^  direction  ofliie  said 
Barling,  attached  the  geoib  in<  said  store  aa  tbe  property  of  said 
Ihvria,  and  conunenced  nahing  an  in? entory  thereof^ — tbe  respe»- 
dent  Buchanan  being  preaent  aa  n^aaaiateiUr  tbtat,  after  VFbitehiB 
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had  been  so  in  posseBSton  of  tiie  store  and  goods  for  some  hours, 
the  said  Bachanao  took  the  key  of  the  store  door, — the  door  being 
lockedy-Hiajisg  that  he  took  possession,  and  opened  the  door,  and 
invited  the  other  respondents  to  come  in ;  that  Whitehill  attempted 
to  prevent  this  proceeding, — ^but  the  respondents  overpowered  him, 
and  forcibly  put  him  out  of  the  store, — using,  however,  no  more 
force  than  was  necessary  for  that  purpose. 

The  respondents  then  offered  evidence  tending  to  prove  that  the 
said  Davis  had  no  interest  in  the  said  store,  or  goods,  but  that  the 
same  were  the  property  of  the  respondent  Joy,  and  were,  at  the  time 
of  the  attachment,  and  for  some  time  previous  had  been,  in  his  pos- 
session, and  that  this  was  well  known  to  all  concerned ;  that  the 
said  Davis,  Whitehill,  Darling  and  one  Eph.  Low  had  previously 
conspired  and  agreed  together  to  get  the  goods  in  the  said  store, — 
amounting,  in  value,  .to  about  j|(1000,-^-outof  the  possession  of  said 
Joy,  and  into4he  hands  of  irresponsible  persons,  for  the  purpose  of 
defrauding  Joy  out  of  the  amount,  or  fraudulently  compelling  him 
to  pay  money  to  regain  the  possession  of  them ;  that  the  demands, 
upon  which  said  writs  were  predicated,  were  fraudulent,  and  were 
procured  in  pursuance  pf  said  agreement ;  that  all  that  was  done 
by  said  Whitehill  and  Darling  was  done  in  pursuance  of  said  agree- 
ment; that  said  Whitehill  and  Darling  were  irresponsible, — all 
which  was  well  known  to  the  said  Whitehill ;  and  that  Whitehill's 
possession  of  the  goods  was  only  with  the  above  mentioned  fraudu- 
lent intent 

The  respondents  farther  offered  evidence  tending  to  prove,  that, 
at  the  time  the  respondents  Buchanan  and  Morrison  entered  the 
store,  as  above  stated,  they  had  in  their  hands  three  legal  writs  of 
attachment  against  said  Joy, — Buchanan  being  legally  authorized  to 
serve  one  of  said  writs,  and  Morrison  being  legally  authorized  to 
serve  the  other  two,  by  the  magistrate  signing  the  same, — which 
writs  they  were  directed,  by  the  plaintiffs  therein,  to  serve  by  attach- 
ing the  said  goods  as  the  property  of  said  Joy, — ^he  having  no  other 
visible  attachable  property ;  that  they  entered  the  said  store  for  the 
ade  purpose  of  making  such  attachment,  but,  on  account  of  the  re- 
sistance of  said  Whitehill,  were  unable  to  do  so  without  putting  him 
out  of  the  store, — which  they  did  with  no  unnecessary  force,— ^and 
Ihat  the  other  reqpondaita  acted  as  their  assistants. 
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To  the  admiMioD  of  all  the  te8tiiiioay»  90  tiered  by  the  respoii- 
dents,  the  counael  for  the  proaecution  objected,  and  the  testimony 
was  excluded  by  the  court.  The  jury  returned  a  verdict  against 
the  respondents.    Exceptions  by  respondents. 

T.  Howard^  state's  attorney. 

The  respondents  are  without  excuse ;  and  we  think  that  the  prin- 
ciples, which  must  govern  this  case,  hare  been  fully  settled,  against 
the  respondents,  in  the  reported  cases  decided  in  this  state.  2  Aik. 
415.    6Vt.215.    8Vt434.    12  Vt.  435.    13Vt.4l6. 

C.  Dams  for  respondents. 

I.  It  seems  by  no  means  clear,  that  the  case,  as  made  out  by  the 
government,  without  reierenceJp^ihsi4BlM0fl^  in  defence,  would 
warrant  a  verdict  of  guilty.  |ii&^||ftmtA(qna||L  commenced  on 
Darling's  writ,  been  ilfade  ra  angular,  known.Kfficer,  possibly  it 
would.    We  are  aware  that]lsA<||^r^|[^^^^  such 

officer  cannot  be  rightly  oppaed  by  force,  in  the  let  of  taking  the 
property  of  one  man  to  answSr  t]||f(9H^AI^lltv  State  v.  Douh 
n€retal,8  Vt.  424.  Iferrt^^^^^^lgjiic  416.  As  limited 
and  understood  in  those  cases,  thisSSMne  is  indispensable  to  the 
preservation  of  the  proper  powers  of  such  officers,  in  the  service  of 
process,  and  to  the  conservation  of  the  public  peace.  But  private 
individuals,  specially  deputed  to  serve  process,  are  not  invested  with 
any  shch  immunity.  They  have  no  powers,  beyond  those  conferred 
by  the  process  in  their  hands,  which  are  to  take  the  persons,  or 
property,^  of  the  individuals  named  in  the  process.  In  doing  this 
they  are  protected  by  law,  though  not  to  the  same  extent  with 
known  officers.  Resistance  to  the  latter  is  punished  severely  by 
statute ;  resistance  to  the  former,  when  acting  within  the  scope  of 
the  authority  conferred  upon  them,  is  punishable,  not  in  pursuance 
of  any  statute,  but  by  the  principles  of  the  common  law,  which  pro- 
tects  every  man  in  the  rightful  exercise  of  every  duty,  or  privilege. 
If  such  defeated  person  transcends  his  authority,  and  attempts  to 
seize  the  persons,  or  property,  of  those  against  whom  he  holds  no 
precept,  he  is  left  in  the  same  predicament  with  any  private  indi- 
vidual, who  does  the  same  acts. 

It  follows,  necessarily,  that  it  should  be  made  to  appear  that  this 
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was  in  fact  the  property  of  Da?is,'-^f ,  at  all  eteiits,  that  it  was  not 
the  property  of  the  respondents,  or  either  of  thetti,  in  defenee 
of  which  from  the  forcible  acta  of  tfespasaera  they  had  the  rijfbt  16 
interpose.    This  point  is  left  withoot  evidence  either  way. 

2.  Was  the  act,  for  which  the  respondents  were  indicted,  a  reeop- 
tion,  or  simple  defence  ?  .The  distinction  may  be  important^  not  only 
in  reference  to  the  view  of  the  case  now  under  conside#atioA,  but  to 
that  first  taken.  It  is  manifest,  that  WhitehUl  bad  acquired  no  el^ 
dusire  possession  of  the  goods ;  he  had  remoted  done  ofthemj^-^he 
had  only  commenced  taking  an  Inventory ;  it  does  not  appear  that 
he  had  taken  possession  of  the  key  of  the  door,  or  that  he  had 
locked  it,  so  as  to  exclude  the  owner,  or  biii  customers  who  resorted 
there  to  trade.  The  line  of  distinction  between  a  case  in  which  a 
party  may  lawfully  resist  intrusion  upon  his  rights  of  property,  and 
the  case  when,  being  fully  dispossessed,  he  cannot  assert  his  rlghta 
forcibly,  but  is  drivcfn  to  his  action  at  law,  may  not  always  b6  of 
easy  discrimination.  To  reduce  it  to  the  latter  alternatife,  it  muM 
appear  distinctly  that  the  true  owner  is  clearly  dispossessed,  so  that, 
to  repossess  himself,  it  would  be  necessary  to  commit  a  breach  of 
the  peace.  If  he  can  repossess  himself  without  such  necessity,  even 
by  going  on  to  the  premises  of  the  possessor,  though  el^eesly  fof^ 
bidden,  and  though  the  adterse  possession  may  have  continued  for 
a  whde  year,  he  may  do  so.  RichardsM  r.  Anihmy^  151  Vt  273, 
Chapman  v.  Thumhkthorp,  Cro.  Eliz.  829.    &am.  N.  P.  163. 

3.  Farther,  the  respondentiT  oflfered  to  prove,  on  trial,  that  the 
proceedings  of  Whitehill  and  his  employer,  Darling,  in  making  a  pre^ 
tended  attachment,  were  the  result  of  a  conspiracy,  in  which  Davie, 
the  pretended  debtor,  participated,-^the  object  of  which  was  to 
wrest  the  possession  of  those  goods. from  Joy,  the  owner,  and  de* 
fhiud  him  out  of  them ;  that  the  supposed  debt  from  Davis  to  Dar* 
ling  was  fictitious ;  that  all  the  proceedings  under  the  writ  were 
simulated,  and  done  with  the  view  of  better  effecting  the  frandolent 
purpose  aforesaid,  arid  that  Whitehill  was  fully  cognizant  of  all 
these  matters  and  a  willing  agent  in  the  accomplishment  of  th6 
object.  This  presents  a  strong  case,  undeniably, — ^little  less  so,  in* 
deed,  than  if  the  attempt  to  dispoil  Joy  of  bis  property  had  been 
made  by  burglars  and  robbers. 

I  cannot  conceive  that  any  other  attswer  can  b^  given  to  thia 
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tifik)  than  that  llwy  bad  aicocBiftiBy  aeooBpUdied  the  dniioimt  aad 
fir«ii4irieBt  paiyoM  tbejr  ooatemplated^  ami  tke  thxpoiled  am  beaeft  of 
any  remadjTt  except  as  aetion  at  law,  agaiaat  parsaaB  periMiva  alaa- 
gether  kreapooaiUak  W«  tfaUc  ihay  bad  not  Mtj  aa 
thair  dbjaoir«4lie/  ««a  atrpriaad  jUgtmrte  i 


Tha'opinkn  of  tba  oottrt  Wa  delivarad  by 

Redfield,  J.  The  qneation  how  far  an  officer,  about  to  make 
an  attachmeDt  of  personal  property  upon  process  against  one  having 
in  fact  no  attachable  interest  in  the  same,  may  lawfully  be  resisted 
by  the  real  owner  of  the  property  has  been  settled  in  this  state  by 
repeated  decisions ;  Siaie  v.  Downer  et  ai,^  8  Vt  424 ;  8taie  t. 
Miller f  12  Vt.  37 ;  and  the  same  doctrine  distinctly  recognized  in 
the  case  o(Merritt  ▼.  Mller,  13  Vt.  416.  From  tbese  cases  it  be- 
ing fully  determined  that  such  resistance  against  the  attachment  is 
unlawful,  it  must  follow  that  a  recapture  of  the  property,  after  an 
attachment,  would  be  equally  unlawful,  inasmuch  as  the  recapture 
would  necessarily  include  resistance  to  the  officer,  if  done  forcibly, 
as  much  as  the  greater  includes  the  less  in  mathematics. 

2.  It  is  impossible  to  make  any  sound  distinction  between  a  spe- 
cially appointed  officer  and  a  known  public  officer,  as  to  the  right 
to  make  or  to  continue  an  attachment, — ^inasmuch  as  the  statute,  in 
terms,  puts  their  powers,  in  this  respect,  upon  the  same  foundation. 
It  enacts,  "  that  the  person  so  authorized  shall  hare  all  the  power  of 
the  sheriff,  in  the  service  and  return  of  such  process."  And  if  any 
such  distinction  could  be  mainuined,  there  is  manifestly  no  ground 
for  it  in  the  present  case,  as  both  officers  were  thus  specially  ap- 
pointed ; — they  would  of  course  be  equal  to  each  other,  and,  being 
by  statute  both  equal  to  the  sheriff,  would  have  the  same  right  to 
make,  or  continue,  the  attachment  It  having  been  decided  that 
the  statute  against  impeding  civil  officers  only  extends  to  public 
officers  will  not  affect  this  question,  as  it  rests  upon  the  construction 
of  the  words  of  the  statute^ 

3.  The  remaining  ground  of  defence,  offered  at  the  trial,  coo^ 

slated  in  a  collateral  impeachment  of  the  processes  in  the  hands  of 

Whitehill.    They  were  regular  in  form,  and  a  full  justification,  to 

the  extent  of  the  authority  apparent  upon  their  face,  until  set  aside 

by  some  proceeding  brought  to  operate  directly  upon  them.    This 
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is  a  nnirersal  princiirie  in  regard  ta  processes,  judgmentSy  and  all 
proceedings  in  courts  of  justice ;  thej  are  not  allowed  to  be  attacked 
in  this  collateral  manner.  If  this  could  be  done,  a  simple  trial  for 
assault  and  batterj  would  branch  out  into  an  indefinite  number  of 
collateral  issues,  which  would  render  such  trials  almost  interminable. 
Judgment  that  the  respondents  take  nothing  upon  their  excep- 
tions, and  that  each  pay  a  fine  often  dollars  and  costs  of  prosecuticm. 
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John  S.  Nelson  9.  Arnold  S.  Emekt. 

A  bill  of  goods,  lold,  and  paid  for  at  the  time  of  delivery,  and  receipted,  cannot 
be  reckoned  as  any  |>art  of  the  plaintiff's  account,  inideterininiog  the  ques* 
tien  qf  joiisdiction  of  an  action  of  boolc  accoaot. 

Book  Account.  The  action  was  commeoced  origiDally  to  the 
county  court,  and  was  sent  out  to  an  auditor,  from  whose  report  it 
appeared  that  the  debit  side  of  the  plaintiff's  account  was  made  to 
exceed  one  hundred  dollars  by  reckoning  in,  as  a  part  of  it,  the 
amount  of  a  bill  of  $37.75,  for  goods  purchased  by  the  plaintiff  for 
the  defendant  in  Portland,  in  June,  1842,  and  which  were  paid  for  by 
the  defendant,  and  the  bill  receipted,  at  the  time  the  goods  were  de- 
livered to  the  defendant,  and  which  were  first  charged  by  the  plaintiff 
in  the  autumn  of  1843.    After  the  report  was  returned^  the  action. 
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upon  the  motion  of  the  defendant,  waidimisBed  bj  the  county  conrt, 
opoD  the  ground  that  that  court  had  not  original  jurisdiction  of  the 
suit ;  to  which  decision  the  plaintiff  excepted. 

W.  Heywood,  Jr.  for  plaintiff,  cited  Rudi,  Tdfwd,  10  Vt  60S. 

Cooper,  for  defendant,  cited  Rer.  St.  170,  <^  8 ;  Ptrkhis  t.  Rick, 
13  Vt.  697 ;  Reed  v.  Talford,  10  Vt.  668 ;  8coU  eioLir.  Sempson, 
OVt.339;  Pkelps  et  oL  V.  Wood,  f^Yt  d&a. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  only  question  in  the  present  case  is,  whether 
the  bill  of  goods,  of  937.76,  purchased  by  the  plaintiff  in  Portland 
for  the  defendant,  and  paid  for  and  receipted  at  the  time,  and  which 
was  never  charged  in  any  account,  unless  the  entry  upon  the  bill 
presented  before  the  auditor  is  so  to  be  considered,  can  be  treated 
as  a  portion  of  the  plaintiff's  account  at  the  commencement  of  the 
action. 

We  think  it  is  very  obvious  that  it  cannot  k  never  became  mat- 
ter of  accouttjt,  and  had  been  absalvtelj  ^d  and  diseharged  long 
before  this  suit  was  brought 

Judgment  affirmed. 


Olitbii  p.  Cbandler  v.  Aetbmas  Caswell. 

When  a  bond,  or  deed,  oomes  in  qnoation  incidental Ij,  and  solely  for  the 
parpoke  of  proving  that  such  an  instrument  was  executed,  its  executioii 
need  not  be  proved  by  the  enbecribing  w!tneises,^nor,  Ar  Willulms, 
Cb.  1.,  is&ts  ptediustioa  neaasMfy. 

Where,  in  order  to  preve  that  the  collector  of  a  hmi  tax  had  execoled  a  bond 
to  the  committee  appointed  to  aaperintend  the  expenditure  of  the  iaz«  as 
required  by  itatute,  the  bond  itself  waa  produced,  it  was  held  that  its  exe- 
cution might  be  proved  by  one  of  the  committee,  to  whom  it  was  executed, 
•nd  that  it  was  aot  neeessary  to  eatl  the  snWeribing  wit&eaees,  altliOQgh 
Ibsy  wm  Uving,  wad  wilfaia  itath  of  ptnoeiB. 
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Enpovmevr  to  iMOv«r  lot  No.  10  in  die  lltfa  range^  aiid  lot  No. 
10  in  the  12th  range,  of  lands  in  the  town  of  Vktorj. 

The  plaintiff  claimed  title  to  lot  No.  10  in  the  11th  range  by  rir- 
toe  of  a  deed  from  Isaac  Dtai^ny  coUcctor  of  a  tax  of  three  cents 
Wfom  «ftoh  acre  cf  iand  in  said  town,  granted  by  the  legislature  of 
this  sUta  at  their  October  session,  1636,  and,  in  sn|iport  cf  his  tide, 
qftrod  in  eiridenoe  a  bosdl,  in  the  penal  suaa  of  ^1350,  porporting 
to  have  heen  signed  by  said  Denison  as  principal,  and  Lncius  Denw 
son  as  aofety,  and  witnessed  by  6.  W.  Denison  and  Anson  Coe, 
and  confitioned  for  the  faithfiil  discharge,  by  Isaac  Denison,  of 
his  daties  as  collector.  And  the  piatntiff  daimed  title  to  lot  Na  10 
in  the  13th  range  by  virtae  of  a  readiie  deed  signed  by  CMrrer  P. 
Chandler^  collector  of  a  tax  of  three  cents  npoo  each  acre  of  land  in 
said  town,  granted  by  the  legislature  at  their  October  sassion,  1880, 
and,  in  snpport  of  said  title,  offered  in  evidence  a  bond,  purporting 
to  hare  been  signed  by  said  Chandler,  with  surety,  and  witnessed, 
and  eneooted  to  the  committee  appointed  to  soperintand  the  expen* 
ditnm  of  said  tax,  in  pursuance  of  the  ^tote.  The  defendant  ob- 
jected to  (he  admission  of  said  bonds  without  proof  of  tfaeiT  exeeu* 
tion.  The  plaintiff  then  offisred  to  prove  the  eneoution  of  said  bonds 
hy  the  said  Isaac  Denison,  who  was  one  of  the  eonmittee  ap- 
poinAed  to  anperinteid  the  expenditure  of  the  tax  granted  in  1880 ; 
to  whose  admission  the  defendant  objected,  upon^  the  ground  that 
the  execution  of  the  bonds  must  be  prored  by  the  subscribing  wi^ 
nesses,— 4hey  being  then  living  in  this  stale ;  but  the  oeunty  ooort 
evenwled  the  objection,  and  admitted  the  testimony  of  said  Denison, 
lo  prove  that  the  bonds  were  duly  executed  and  delivered  to  the 
eomroittee^  and  then  allowed  said  bonds  to  be  read  in  evidence  to 
the  jury,  without  requiring  the  subscribing  witnesses  to  be  called ; 
to  which  decisions  the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  lot  No.  10  in  the 
Mdi  range. 

D*  IHbhard,  Jr.,  for  defendant. 

The  law  requires  the  testimony  of  ihe  subscribing  witness  to  a 
deed,  b  order  to  prove  its  execution,  or  that  bis  absence  be  ac- 
counted for,  and  his  hand  writing  be  proved.  1  Stark.  Ev.  337, 
888,380,381,903,878.    3Ib.«3«. 
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On  the  part  of  the  plaintiff  the  caie  wae  Bubmitted  without  arga- 
ment 

The  opinion  of  the  court  was  deitrered  by 
.  Williams,  Gb.  J.  The  plaintiff  claimed  title  to  the  premises  in 
question  by  virtue  of  two  vendue  deeds,  and,  in  order  to  show  that 
Uie  collectors  have  complied  with  the  directions  of  the  statute, 
which  requires  a  collector  to  give  bonds,  before  he  enters  upon  the 
duties  of  his  office,  to  the  committee  appointed  to  superintend  the 
eipenditure  of  the  tax,  the  bonds  were  produced.  The  defendant 
required  that  the  subscribing  witnesses  should  be  produced.  The 
court  held  that  the  evidence  of  one  of  the  committee,  to  whom  the 
bond  was  given,  was  sufficient  With  respect  to  one  of  these  bonds, 
to  wit,  the  one  executed  by  Denison,  when  he  was  collector,  it  does 
not  distinctly  appear  how  that  was  proved.  The  collector  himself 
might  not  have  been  a  competent  witness,  if  objected  to  on  account 
of  interest ;  but  no  objection  appears  to  have  been  taken  on  this 
ground,  and  the  only  decision,  which  the  court  made,  was,  that  the 
subscribing  witnesses  need  not  be  called,  but  that  the  giving  the 
bonds  might  be  proved  by  the  committee. 

Whenever  a  bond,  or  a  deed,  is  the  foundation  of  an  action,  or 
when  it  becomes  a  necessuy  part  of  a  tide,  it  is  necessary  that  it 
should  be  proved  in  the  usual  way ;  but  when  it  comes  in  question 
incidentally,  solely  for  the  purpose  of  proving  that  such  an  instru- 
ment was  executed,  neither  is  the  produaion  of  the  bond,  nor,  if 
produced,  is  the  proof  of  the  same  by  the  subscribing  witnesses, 
necessary.  In  some  cases,  even,  where  production  of  a  bond  is 
necessary,  as  a  part  of  the  case  to  be  proved,  proof  of  its  execution 
is  unnecessary.  In  an  action  against  a  sheriff,  for  taking  insufficient 
sureties  on  a  replevin  bond,  the  bond,  produced  by  the  defendant, 
may  be  read  in  evidence  without  proof  of  its  execution.  Scott  t. 
WaUhman,  3  Stark.  R.  169.  The  contents  of  a  writing,  which 
does  not  constitute  the  ground  of  the  action,  and  is  only  collateral 
to  the  suit,  and  is  not  in  the  custody  of  the  parties,  may  be  proved 
by  parol.  Wood  v.  Morris,  12  East  237,  and  notes.  Stevens  t. 
Pinnetf,  8  Taunt.  325,  [4  E.  G.  L.  117.]  Hurd  v.  Tutth  et  aJ.,  2 
D.  Gh.  43. 

In  the  case  under  consideration  the  execution  and  delivery  of  the 


MARCH  TERM,  1846.  0BB 

WmI  v.  EaMry. 

bond  oome  in  qoestion  only  incidentally.  The  defendant  has  no 
interest  in  the  bond^  nor  in  the  plaintiff  to  keep  or  have  it  in  his 
custody,  nor  is  there  any  provision  that  it  should  be  kept,  or  re- 
tained, by  the  committee ;  and  when  the  collector  has  collected 
and  paid  over  the  amount  of  the  tax,  the  bond  is  satisfied.  I  can 
see  no  good  reason  for  requiring  of  a  purchaser  under  a  vendue  any 
evidence  of  the  execution  of  a  bond,  except  on  the  ground  that  such 
have  been  the  adjudications  of  the  court  Id  the  case  of  Cait  v. 
WeUs,  2  Vt.  318,  the  only  evidence  that  the  collector  had  given  a 
bond  was  the  receipt  of  the  committee ;  and  although  the  proceed- 
ings of  the  collector,  in  that  case,  were  scrutinized,  and  very  strin- 
gent rules  were  laid  down  in  regard  to  the  proof  necessary  to  sustain 
a  sale  of  lands  for  taxes,  yet  it  was  not  intimated  that  this  ttstimimy, 
as  to  the  giving  the  bond,  was  inadmissible.  The  receipts  of  the 
committee  have  frequently  been  relied  on  to  prove  the  giving  the 
necessary  bonds,  without  objection.  The  time  of  giving  the  bond 
may  be  material,  and  this  can  as  well,  or  better,  be  proved  by  the 
committee,  as  by  any  other  testimony,— or  by  their  receipt. 

We  can  see  no  good  reason  for  requiring  that  the  execution  of 
the  bond  should  be  proved  by  the  subscribing  witnesses ;  but,  tak- 
ing into  consideration  the  object  for  which  this  proof  was  offered, 
we  think  that  the  testimony  of  the  committee  themselves  was  com- 
petent and  proper  evidence  to  be  received.  The  judgment  of  the 
county  court  is  therefore  affirmed. 


Presby  West  v.  Arnold  S.  Emery. 

If,  under  a  declaration  in  treipass  on  the  case,  alleging  that  the  defendant 
fUaely  warranted  a  horse  to  be  sound,  knowing  bim,  at  tbe  time  of  making 
the  warranty,  to  be  nnsoond,  the  plaintiff  prove  a  representation  by  the  de- 
fendant of  soundness,  which,  at  the  time  of  making  it,  the  defendant  knew 
to  be  fiilse,  it  is  safficient  to  entitle  the  plaintiff  to  a  verdict 

And  if,  in  such  case,  tbe  declaration  allege  an  oftiobtfe  representation  of  sound* 
.  ness,  and  a  ieimler  by  the  defendant  of  its  ftlsity,  and  the  proof  shows  that 
the  reprsientation  by  the  deftndant  was,  that  the  proparty  was  soand,  <*  so 


684  ESSEX  COUNTT* 


Wan  V*  Enery. 


ftr  u  1m  knewy"  and  the  plaiattff  alio  prov0  timi  the  dafeadaHl  in  tet 

knew,  at  the  time  of  making  the  repretfentatioB,  tba&  the  property  wae  im- 
sound,  this  will  be  do  variance, — aince  a  repreaentation  of  abaolute  aoand" 
neifl  and  a  representation  qualified  aa  above,  which  the  defendant,  at  the 
time  of  making  it,  knows  to  be  false,  bind  the  defendant  to  the  eame  eitent. 

Bat  if  the  dedaratioo  allege  aa  absolnte  wamaty  tnefely,  and,  a«  a  broMk, 
that  the  &ct  warranted  did  not  ejAaft^  withoot  all««gia§  th»  sriMMr,  tUi  will 
not  be  supported  by  proof  of  a  qualified  warranty. 

The  identity  of  a  contract  is  to  be  determined  by  looking  at  its  breach ;  and 
so,  where  the  gist  of  the  action  is  torf,  in  the  making  false  representations 
knowingly,  the  inqoiry,  whether  there  is  a  rortance  between  the  aTerment 
and  the  proo^  Uima  upon  the  poiirt  whether  the  mnv  pioof  oeuatitaiM 
equally  a  fraud  ander  the  svtrment,  and  under  tb«  repiMMtalioa  aa  in 
fact  made. 

TsESPAro  OH  TBB  Cam  for  deceit  in  the  sale  of  a  horse.  The 
declaratioQ  was  iu  two  countB,  and  alleged  that  the  defendant  faJaelj 
warranted  the  bGrse  to  be  aouculi  except  a  lameness  ocoaaioned  by 
being  corked,— -which  was  then  appaxeat^--ADd  that  the  defendant, 
at  the  time  of  making  the  warranty,  knew  that  the  warranty  was 
false. 

On  the  trial  the  plaintiff's  testimony  tended  to  proTOi  that,  while 
the  negotiation  for  the  exchange  of  horses^  as  atleged  in  the  declara- 
tion, was  pending,  the  plaintiff  asked  the  defendant  if  he  would  war^ 
rant  his  horse  to  be  sound,  and  that  the  defendant  replied,  that  be 
would  not  warrant  any  horse  sound,  but  that  "his  horse  was 
sound,  as  far  as  he  knew,  except  the  cork,**  and  that  in  fact  the 
horse  was  unsound,  and  had  the  heaves  badly,  and  that  this  was 
well  known  to  the  defendant  and  was  not  known  to  the  plaintiff, 
and  that  the  defendant's  representation  was  made  with  a  ?iew  to 
deceive  the  plaintiff,  and  that  he  was  thereby  deceifed.  The  de- 
fendant's counsel  objected  to  the  testimony  being  received,  od  the 
ground  of  a  variance  between  that  and  the  dedaratioo,  andi  the 
court  entertaining  donbts,  the  plaintiff  obtained  leare  to  file  an  ad- 
ditional count,  under  a  rule,  that,  if  he  recovered  only  on  that 
count,  he  should  recover  no  back  costs  and  should  pay  the  defend- 
ant's costs  to  that  time,  with  leave  to  save  exceptions,  if  the  court 
should  decide  against  him« 
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T^  jwry  returned  a  rerdict  for  the  plaiotiff,  and  the  ooart  deei* 
ded  that  the  plaintiff  was  entitled  to  judgment  upon  his  two  firal 
counts^  and  that  there  was  no  variance  between  the  testimony,  as 
abore  detailed,  and  the  second  count ;  to  which  decision  the  d^ 
feodalkt  excepted. 

'    T.  Bartktt,  for  defendant,  cited  2  Saiind*  PI.  &,  E?.  517. 

W,  Heywodd,  Jr.,  for  plaintiff,  contended  that  the  evidence  sub' 
Btantially  corresponded  with  the  averments  in  the  two  first  counts  of 
the  deolaratbn,  and  cited  Siher  v.  Kendriek,  2  N.  H<  Rep.  160 } 
Rodman  v.  Porman,  8  Johns.  26;  Henry  v.  Cieland,  14  lb.  400$ 
McKinhy  v.  Rob,  20  lb.  351 ;  Scadim  v.  Johnsmt,  10  lb.  418; 
SmUhmck  v.  Sievens,  10  lb.  443 ;  Leuns  v.  Few,  5  lb.  1 ;  Cuw 
ningham  v.  Kimball,  7  Mass.  65 ;  Warster  v.  Canal  Bridge  Co., 
16  Pick.  541 ;  Hastings  v.  Levering,  2  lb.  314 ;  Andrews  v.  Wil* 
Uams,  11  Conn.  336;  Rilty  v.  Oomrley,  9  lb.  154;  Beman  v. 
Buck,  3  Yt.  58 ;  Wright  v.  Geer,  6  Vt.  151 ;  Vail  v.  Strmg,  10 
Vt.457;  Allen  y.  Goff,  13  lb.  148;  Hutchinson  v.  Granger,  18 
lb.  386. 

The  opinion  of  the  court  was  delivered  by 

Redfieu),  J.  ^he  only  question  in  this  case  is  one  of  variancCi 
that  is,  whether  the  plaintiff  is^  entitled  to  judgment  on  bis  two  first 
countSi  or  only  upon  the  third  count.  This  question  is  important 
only,  it  will  be  perceived,  in  regard  to  the  amount  of  cost,— the 
last  count  having  been'  filed  during  the  final  trial,  under  a  rule  that, 
if  the  plaintiff  **  should  only  recover  upon  his  new  count,  he  should 
recover  no  back  costs,  and  pay  costs  to  that  time."  The  county 
court  held  that  the  plaintiff  was  entitled  to  judgment  on  the  two  first 
counts,  and  we  are  now  called  upon  to  revise  that  decisicm.  The 
counts  are  all,  substantially,  for  a  false  warrranty  and  fraud  thereby, 
alleging  the  scienter^ — as  in  the  case  of  Beeman  v.  Buck,  3  Vt.  53w 
This  last  case  is  based  mainly  upon  the  case  of  Williamson  v.  Alii" 
son,  2  East  446.  Under  a  declaration  in  this  particular  form  it  has 
been  the  practice  in  England,  for  more  than  fifty  years,  and  in  this 
state  for  nearly  twenty  years,  to  admit  proof  either  of  an  express 
promise,  or  fraud.  The  plaintiff  may  still  declare  upon  an  express 
promise  merely,  without  alleging  fraud, — in  which  case  he  will  be 
74 


SM  EBSEZ  COUNTY. 


WMt  0.  EOMTJ. 


bound  to  prore  an  express  warrintj,  u  rileged,  and  cannot  estab- 
lish his  right  of  recorerj  by  proof  of  iraod  merely. 

The  only  diflference  in  the  coonts  in  the  present  case  is,  that  the 
first  two  counts  allege  a  general  warranty  of  soundness,  with  a  spe- 
cified exception  of  a  particular  defect,  and  th^  breach  that  the  de- 
fendant well  knew  the  horse  to  be  otherwise  unsound,  lame,  d&c, 
and  that  this  was  the  fact ;  and  the  last  count  alleges  a  false  war- 
ranty of  soundness  mfar  as  the  defendant  knew,  with  the  same  ex- 
ception named  in  the  first  two  counts,  and  alleges  the  same  breach, 
precisely,  as  in  the  former  counts.  The  proof  precisely  correspon- 
ded with  the  worda  of  the  last  count,  and  the  inquiry  is,  whether  it 
does  not  substantiatty  agree  also  with  the  first  two  counts. 

,  1.  '  We  readily  perceire,  that,  when  the  plaintiff  relies  upon  proof 
of  an  express  warranty,  and  alleges  merely,  as  a  breach,  that  the 
fact  warranted  did  not  exist, — ^which,  in  such  case,  will  always  en- 
title the  plaintiff  to  recover, — there  is  a  manifest  difierence  between 
a  warranty  absolute  in  its  terms,  and  a  ipere  warranty  of  soundness 
to  the  extent  of  the  defendant's  knowledge ;  and  a  declaration  upon 
an  express  warranty  merely,  absolute  in  its  terms,  would  not  be 
supported  by  the  proof  in  the  present  case. 

2.  But  when  the  defendant  relies,  as  he  did  here,  upon  false  and 
fraudulent  representations  merely,  we  do  not  perceire  that  there  is 
any  difference,  so  far  as  liability  is  concerned,  whether  the  repre* 
sentation  is  that  the  horse  is  absolutely  sound,  or  only  that  he  is 
sound  so  far  as  the  defendant  knows.  The  defendant  is  not  liable 
upon  either  of  these  representations,  unless,  at  the  time,  he  buw 
the  horse  to  he  unsound;  and  if  he  did  then  know  this  fact,  he  is 
equally  liable,  and  to  the  same  extent,  on  both  or  either  of  the  rep- 
resentations. 

It  is  the  breach  of  a  contract,  to  which  we  look  to  determine  its 
identity ;  and  when  the  s|ime  state  of  facts  does  not  constitute  equal- 
ly a  breach  of  the  contract  alleged  in  the  declaration,  and  that 
proved  on  trial,  there  is  a  yariance;  so  when  the  gist  of  the  action 
is  tart  in  the  making  false  representations  knowingly,  the  inquiry, 
as  to  the  identity  of  averment  and  proof,  turns  on  the  corresponding 
point,  that  is,  whether  the  same  proof  constitutes  equally  a  fraud 
under  the  averment  and  the  representation  as  in  fact  made.    That, 

in  the  present  case,  is  very  obvious. 

Judgment  affirmed. 
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Gbbbnusf  Webb,  qui  tam^  r.  William  I^ng* 

The  tUtQto  of  1891,— m.  St  966,— iHdch  impoMd  a  penalty  for  being  party 
to  a  ftaQdalent  note,  or  ja4gnient,«onlinne^  in  ibree  until  July,  1640,  and 
all  penalciee  ineorred  therefor  prior  to  that  time  accrued  subjeet  to  the  pro- 
viaiona  of  that  atatute. 

Under  that  itatute  the  whole  amount  of  a  judgment  waa,  forfeited,  though  but 
paitof  the  eonnderafion  waa  fraudulent. 

Tbm  was  an  notion  broaght  to  reeorer  the  penalty,  imposed  by 
the  statute  of  Nov.  15,  1821,  for  being  party  to  a  Irandulent  judg- 
anent  The  action  was  referred,  and  the  referee  reported,  in  sub- 
stance, that,  on  the  23d  day  of  April,  1840,  the  plaintiff  was  a  cred- 
itor of  one  James  Long,  ihat  the  said  James  was  then  the  owner  of 
certain  cattle,  which  were  of  the  value  of  one  hundred  and  fifty  dol- 
lars, that  the  said  James,  on  that  day,  executed  a  note  to  the  defend- 
ant for  f  416.77,  of  which  the  sum  of  fl50  was  fraudulent,  and 
without  consideration,  that  the  said  James  then  confessed  judgment 
before  a  justice  of  the  peace  upon  said  note,  and  the  defendant  took 
out  an  execution  upon  said  judgment  and  caused  the  said  cattle  to 
be  sold  thereon,  that  all  this  was  done,  both  by  James  Long  and  the 
defendant,  to  defraud  the  plaintiff  of  his  said  debt,  and 'that  the  de- 
fendant had  justified  the  said  note  and  judgment,  as  having  been 
tmuLjide  and  upon  good  consideration. 

The  referee  suboutted  two  questions  to  Che  decision  of  the  court, 
which  were  raised  before  him  by  the  defendant, — one  of  which  was, 
whether  the  statute  of  Nov.  15,  1821,  on  which  this  action  was 
founded,  was  in  force  on  the  23d  day  of  April,  1840,  and  the  other 
was,  whether  the  defendant,  under  the  facts  found,  had  forfeited  the 
whde  amount  of  the  judgmeat,  being  ^416.77,  or  whether  he  had 
only  forfeited  that  portion  of  it  which  was  fraudulent  and  without 
consideration,  being  |160.(M). 

The  county  court  rendered  judgment  for  the  plaintiff  for  |416.- 
77;  to  which  decision  the  defendant  excepted. 

On  the  part  of  the  defendant  the  case  was  submitted  without  ar- 
gument 
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Webb  q.  t  v.  Loii|^. 


W,  Heywiod,  Jr,,  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Cu.  J.  Th^  defendant  attempts  to  raise  but  tivo 
questions  in  this  ease,  and  to  neither  of  them  can  we  attach  much 
importance. 

1.  Whether,  by  the  repeal  of  the  act  of  the  legislature  of  1821, 
against  fraudulent  conveyances,  the  plaintiff's  claim  was  not  dia- 
charged.  The  fraudulent  note,  to  which  the  defendant  was  a  party, 
was  executed  the  23d  of  April,  1840.  The  statute,  which  repealed 
the  act  of  1821,  was  not  to  take  effect  until  July,  1840,  until  which 
time  the  statute  of  1821  continued  in  force ;  and,  by  the  repealing 
act,  no  penalty,  or  forfeiture,  accrued  before  the  statute  was  re- 
pealed, \vas  to  be  affected  by  the  repeal ;  and  we  cannot  see  any 
question  arising  on  this  state  of  the  law.  The  law,  under  which 
the  forfeiture  accrued,  was  in  force  in  April,  1840,  and  the  penalty 
was  saved  to  the  party  aggrieved,  by  the  terms  of  the  repealing  act* 

2.  The  other  question,  as  to  the  amount  of  the  forfeiture,  was 
decided  in  the  case  of  Wright  q.  t,  v.  Eldred,  2  Aik.  40L  One 
of  the  points  made  in  that  case  was  as  to  the  amount  of  the  forfeiture, 
and  it  was  holden  that  the  whole  amount  of  the  judgment  was  for- 
feited, though  but  part  of  the  consideration  was  fraudulent 

The  judgment  of  the  county  court  is  therefore  affirmed. 


CASES 

ARQUED  AND  DETEEMINED 
IN  THE 

SUPREME   COURT 

OP  THE 

STATE    OF    VERMONT, 

FOR  THE 

COUNTY  OP  ORLEANS. 
April  Term,  1845. 


PRESENT. 

Hon.  CHARLES  K.  WILLIAMS,  Cbief  Judge. 
How.  STEPHEN  ROYCE,       >  *  t 

Ho..  IsAc  F   REDEIELD.  J  Assistant  Judges. 


Norman  Boarduan  v.  Francis  Roger,  William  Brown  and 
Nathan  Kelton. 

A  mere  trastee  maj  swrton  an  action  as  beared  of  a  promiMory  note,  ma^e 
payable  to  a  penon  apeeified  or  bearer^ibr  the  benefit  of  tbe  owner,  by  bis 


And  each  action  may  be  lastained  by  one,  as  bearer,  by  direction  of  the  legal 
owner  of  the  note,  tbongb  the  note  may  never  hove  been  delivered  to  the 
person  to  whom  it  is  made  payable,  and  tboogh  hit  name  may  have  been 
QSfld  ai  payeo  without  his  consent. 

An  officer,  who  takes  from  the  receiptor  of  property  attached  a  note,  in  satis- 
ftction  of  the  receiptor's  liability  ibr  haTing  permitted  tbe  property  to  be 
wasted,  in  the  absenoe  of  all  anthority  from  the  craditor  so  to  do,  beoones 
blmself  Ibe  abtelate  owner  of  such  note. 
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Bourdnun  «.  Rofor  et  ml. 

And  if  fooh  Dota  be  aatd  in  the  ntme  of  4  mere  tnietee,  for  the  benefit  of  tiM 
officer,  the  officer,  by  en  abtolote  end  onconditionel  conToymnee  of  hie  in- 
teitet  in  the  note  to  each  tnietee,  taking  beck  ftoa  the  tnietee  e  releeee 

t  ftom  ell  liability  on  account  of  the  enit,  althoag h  rach  conToyance  and  re- 
leeee are  wholly  without  coneideration,  is  lo  diTeited  of  interest  in  the  snit, 
ee  to  become  a  competent  witness  lor  the  plaintiff. 

AssimpsiT  upon  a  promiuory  note,  payable  to  George  C.  Weal, 
or  bearer*    Plea^  the  general  issue,  and  trial  by  the  court 

On  trial,  the  plaintiff  prored  the  execution,  by  the  defendants,  of 
the  nole  declared  upon.  From  the  evidence  introduced  by  the 
defendants  it  appeared  that  one  Thomas  McKnight,  a  deputy  sheriff, 
sometime  in  the  year  1843,  attached  the  personal  property  of  one 
Joseph  Riker,  upon  a  writ  of  attachment  in  faror  of  David  A.  Smal- 
ley,  and  took  the  receipt  of  the  defendaot  Roger  for  said  property ; 
that  judgment  was  obtained  against  Riker  in  said  suit,  and  execo- 
tion  thereon  was  delivered  to  said  McKnight,  as  deputy  sheriff,  in 
due  season  to  perfect  the  lien  created  by  the  said  attachment  upon 
said  property ;  that  said  property  was,  in  the  mean  time,  wasted,  or 
eloigned,  and  Riker  was  unable  to  pay  said  execution,  which  was 
permitted  to  run  out  in  the  hands  of  McKnight,  he  having  seasoa** 
My  demanded  the  said  property  of  Roger ;  that  the  note  now  in 
suit  was  thereupon  made,  for  the  purpose  of  raising  money  to  pay 
said  execution  and  one  or  two  smaller  executions  against  Roger, 
for  which  McKnight  had  become  liable  as  deputy  sheriff;  that  the 
note  was  made  and  signed  without  the  knowledge  ct  West,  Uie 
payee,  with  an  expectation  that  he  would  advance  the  money  apon 
it, — but  it  did  not  appear  that  the  note  was  ever  presented  to  him 
for  that  purpose ;  and  that  the  note  was  delivered  by  Roger  to  Ho* 
Knight  soon  after  its  date,  and  was  held  by  him  until  it  becaoie 
payable,  and,  within  a  very  few  days  thereafter,  was  delivered  by 
him  to  the  plaintiff  for  collection,  with  directions  that  the  plaintiff 
should  apply  the  money,  when  collected,  in  payment  of  the  several 
executions  above  mentioned. 

The  plaintiff,  in  the  progress  of  the  trial,  called  the  said  Thomas 
McKnight  as  a  witness, — to  whose  admission  the  defendants  ob* 
jected,  upon  the  ground  of  interest  in  the  event  of  the  cause.  The 
plaintiff  thereupon  exhibited  an  assignment  from  McKnight  to  him- 
self of  all  the  interest  of  said  McKnight  in  the  note  in  sail,  and 
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M^Knight  exhibited  a  rdeue  from  tbe  plaiDtiff  to  himself  of  tU 
obligatioD  which  he  was  under  to  indemoify  the  plaintiff  against  the 
costs  and  expenses  of  this  suit.  It  appeared  that  the  said  assign- 
ment and  release  were  executed  without  any  thing  being  paid,  or 
received,  as  a  consideration  therefor.  The  court  then  overruled 
the  objection  and  admitted  the  witness,  and  he  testified  to  facts  ma^ 
terial  in  the  case. 

Judgment  was  rendered  for  the  plaintiff.  Exceptions  by  de- 
fendants. 

/.  Choper  for  defendants. 

1.  If  common  principles  are  correct,  then  the  neglect  of 
McKnight  to  return  the  execution  against  Riker,  and  account  for 
the  property  attacheid  on  the  writ,  rendered  his  principal,  the  sheriff, 
liable  for  the  amount  of  the  execution,  and  of  course  made 
McKnight  liable  over  to  him  for  his  neglect  This  note  was,  by 
McKnight,  placed  in  the  hands  of  the  plaintiff,  in  trust,  to  be  by>him 
collected  and  paid  over  to  this  and  the  other  execution  creditors, 
in  discharge  of  this  liability.  If  the  note  is  collected,  then  Mc- 
Knight will  be  discharged,  when  the  trustee  has  done  his  duty.  If 
the  note  is  not  collected,  then  McKnight  still  remains  liable.  The 
discharge  from  the  plaintiff  to  McKnight  did  not  discharge,  nor 
assume  to  Ascharge,  this  liability.  The  plaintiff  had  no  power  to 
discharge  it;  he  could  only  give  an  indemnity  against  it  The 
assignment  from  McKnight  to  the  plaintiff  did  not  discharge  this 
liability.  Qe  only  assigned  his  interest ;  and  that  was  nothing ;  for 
the  case  shows  that  the  plaintiff  was  never  to  pay  or  account  for  the 
note  to  McKnight,  but  to  other  persons.  Neither  does  this  assign- 
ment excuse  the  plaintiff  from  accounting  for  this  note,  if  collected, 
to  the  persons  with  whom  he  agreed  to  account,  when  he  received 
the  note.  If  the  execution  debtors  were  to  pay  the  executions  to 
the  creditors,  and  procure  their  discharge,  could  this  plaintiff  then 
recover?  It  is  only  upon  the  ground  that  he  is  trustee  for  others, 
ihat  he  can  claim  to  recover  ;  for  it  is  only  in  that  view  that  there 
would  be  any  possible  consideration  for  the  note. 

On  the  small  executions  M^night  was  clearly  liable,  as  the  case 
shows;  and  he  is  interested  thus  far,  without  dispute.  If  the  wit* 
ness  has  an  interest,  the  amount  is. of  no  importance.  1  Sw.  Dig. 
740.    3  Stark.  Ev.  744,  746, 760. 
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S.  The  only  remaining  question  is,  whether  there  was  ever  siieh 
a  delivery  of  the  note  to  West,  and  acceptance  by  him,  as  will  eiH 
title  this  plaintiff,  or  any  other  person,  to  recover  on  the  note.  We 
apprehend  that  this  case  is  distinguishable  from  that  of  Baiter  r. 
Buck,  10  Vt.  548.  In  that  case  the  representatative  of  the  payee 
accepted  the  note,  and  gave  a  good  consideration  for  H.  In  this 
case  neither  West,  nor  any  other  person  on  his  behalf,  )mb  ever  ao- 
oepted  the  note. 

N,  Boardman  and  tt.  P.  Smith  for  plaintiff. 

1.  It  would  seem  that  a  note,  payable  to  A.  B.  or  bearer,  is  the 
same  as  if  payable  to  A.  B.  or  C.  D.,  and,  if  so,  no  reason  can  be 
assigned  why  the  bearer  cannot  as  well  maintain  his  action  withont 
a  delivery  to  A.  B.,  as  with.  Chrant  v.  VaughaUf  3  Burr.  1616. 
Matthews  v.  Hall,  1  Vt.  323.     Baxter  v.  Buck,  10  Vt.  653. 

The  note  in  question  took  effect  upon  delivery  to  McKnight.  It 
was  made  and  delivered  to  him  unconditionally.  He  might  have 
maintained  an  action  thereon  in  his  own  name,  as  bearer,  when  the 
same  became  due,  and  as  well  may  the  plaintiff,  to  whom  the  same 
has  been  delivered  and  assigned.  And  the  plaintiff  might  even  have 
sustained  an  action  in  the  name  of  West,  had  the  note  not  been  ne* 
gotiable.  Thrall  v.  Benedict  et  al,  13  Vt.  248.  Bank  of  Bur^ 
lington  V.  Beach,  1  Aik.  62.     Baxter  v.  Buck,  10  Vt.  563. 

2.  It  is  apparent,  that  the  note  in  strit  was' made  and  delivered 
to  McKnight  as  his  property,  and  for  his  sole  benefit.  He  accepted 
it  for  his  own  security.  It  was  taken  without  the  consent,  or  knowl* 
edge,  of  the  creditors  in  the  executions  referred  to.  McKnight  wu 
not  their  agent  for  this  purpose,  and  he  did  not  assume  to  act  as 
such.  Consequently  he  had  the  right  to  dispose  of  the  note  in  any 
manner  he  chose.  It  is  true  his  interest  related  both  to  the  subject 
matter  in  dispute,  and  to  the  payment  of  costs ;  but  the  release  and 
assignment  purged  him  of  all  such  interest.  And  these  instruraenta 
having  been  executed  under  seal,  it  makes  no  difference  whether 
any  consideration  actually  passed  between  the  plaintiff  and  Me- 
Knight,  or  not.  Willing  et  al  v.  Consequa,  1  Pet.  R.  807.  BaZ" 
ter  V.  Buck,  10  Vt.  563.  Moore  v.  Rich,  12  Vt.  663,  and  the  cases 
there  cited.     Chase  et  al  v.  Bumham  et  al,  13  Vt.  447. 
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The  opinion  of  tbe  court  was  delivered  by 

RxDFXfiLP^  J*  Of  the  right  of  a  mere  trustee^  by  the  consent  of 
tbe  one  beoeficialtjr  interested,  to  sustain  an  action,  in  his  own 
Mina>  upon  a  promissory  note  payable  to  bearer,  for  the  benefit  of 
the  real  owner,  there  can  be  no  doubt.  8mith  t.  Burton,  3  Yu 
233.  Bank  of  Burlington  t.  Beach,  1  Aik.  62.  Baxter  t.  Buck, 
10  Vt.  548. 

We  do  not  see,  why  this  note  was  not  the  absolute  property  of 
McKnight.  He  was  not  the  agent,  or  trustee,  of  the  creditors,  for 
the  purpose  of  taking  the  note.  So  far  from  that,  the  officer  had 
no  right,  except  at  his  own  peril,  to  take  any  such  note.  It  is  not 
impossible,  that,  in  case  of  the  utter  insolvency  of  the  sheriff,  and 
the  creditors  having  no  other  remedy,  they  might,  in  a  court  of 
equity,  reach  this  note ;  but  even  this  is  questionable.  They  cer- 
taihly  could  not  control  the  note,  short  of  showing  a  case  of  insol- 
vency and  fraud,-— neither  of  which  appear  in  the  present  case. 

That  being  the  case,  McKnight  might  divest  himself  of  all  inter- 
est in  the  note,  by  an  absolute  gift  to  the  plaintiff,  if  he  saw  fit 

Judgment  affirmed. 


David  8.  Abbott  r.  Timothy  C.  Cobb. 

A  nember  of  a  roluntary  association,  formed  for  baildiDg  a  meeting  honse, 
who  b  «ppoinM  «ne  of  the  building  committee,  and  acts  aa  sach  in  male 
Mf  4ontmoti  asd  procaring  nuiteriahi  for  tbe  baildiag,  is  not  individually 
lanbU  to  pay  ibr  services  for  wbieb  he  thos  contracts  with  one  who  knows 
hie  agency,  and  who  knows  that  tbe  contract  is  for  the  benefit  of  the  asso- 
ciation, and  that  it  is  entered  into  by  the  defendant  merely  as  such  agent. 

If  an  action  be  brought  againt  sacli  agenat,  by  one  with  whom  he  thus  con- 
tracts ibr  the  benefit  of  the  association,  to  recover  for  services  rendered  in 
pursttanoe  of  such  ootntfact,  tbe  individual  membors  of  tbe  association  are 
«SBipetent  witnossss  ibf  tte  dffimdaiit,^tboiT  tntetest  beiof  equally  bal* 

76  ^ 
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If,  in  such  ease,  written  inBtniments  were  introdaced  and  need  as  OTidenoe 
before  the  auditor,  which  were  objected  to  by  the  plaintiff  as  irrelevaot, 
and  which  could,  at  most,  have  been  only  immateriai,  but  which  might 
have  had  a  tendency  to  show  the  relatire  situation  of  the  parties,  and  that 
the  defendant,  in  all  he  did,  acted  only  as  the  agent  of  the  association,  this 
court  will  not  reverse  the  judgment  of  the  couniy  court,  accepting  the  au- 
ditor's report,  for  the  reason  that  such  writings  were  received. 

Book  Account.  Ad  auditor  was  appointed  in  the  county  court, 
who  reported,  in  substance,  as  follows. 

The  plaintiff  presented  an  account,  consisting  of  but  one  charge, 
amounting  to  (8.00,  for  drawing  lumber,  which  accrued  under  the 
following  circumstances.  In  January,  1842,  about  thirty  individ* 
uals,  in  Barton  and  the  vicinity,  voluntarily  associated  themselves 
together  to  build  a  congregational  meeting  house  in  the  village  of 
Barton,  of  which  association  the  plaintiff  and  defendant  were  mem- 
bers. The  association  was  originally  formed,  by  the  several  indi- 
viduals subscribing  their  names  to  a  subscription  paper,  with  such 
sums  set  to  their  respective  names  as  they  felt  disposed  to  give 'for 
the  purpose  of  building  said  meeting  house.  After  this  paper  had 
been  signed,  the  subscribers  to  it  held  a  meeting,  at  which  a  loca- 
tion for  the  meeting  house  was  agreed  upon,  and  the  assent  of  the 
subscribers  thereto  was  evidenced  by  a  paper  to  that  effect,  signed 
by  the  several  members  of  the  association.  This  last  paper  was 
signed  by  both  the  plaintiff  and  the  defendant  After  this  another 
meeting  was  held,  at  which  three  of  the  members  of  the  association 
were  appointed  a,  building  committee,  to  superintend  the  building 
and  furnishing  of  the  house, — of  which  building  committee  the  de- 
fendant was  one,  and  the  most  active  member,  whose  business  it 
was  to  procure  necessary  lumber.  At  all  these  meetings  the  plain- 
tiff was  present,  and  did  not  dissent  from  the  proceedings.  8ome- 
titne  in  July,  1842,  after  these  meetings  had  been  held,  and  while 
the  house  was  in  progress,  the  defendant  applied  to  the  plaintiff  to 
draw  some  boards  from  Derby,  which  had  been  bought  for  the 
house,  and  which  were  wanted  towards  its  completion,  asking  the 
plaint  iff  to  draw  them,  and  let  his  charge  for  drawing  be  credited 
towards  the  amount  of  his  subscription ;  the  plaintiff  did  not  en- 
gage to  do  so,  and  no  arrangement  was  made  at- this  time.  A  short 
time  after  this  one  Colby,  Vho  was  engaged  in  finishing  the  bouse. 
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Hgtin,  at  the  defmdant'a^dqaeaty  requested  the  plaiotiff  to  draw  the 
boards,  and  Abbott  did  so,  and  charged  therefor  $8.00,  which  was 
the  charge  now  in  conUroverBj. 

The  plaintiff^  when  he  drew  the  boards,  knew  that  they  were  to 
be  naed  by  the  asiociation  in  the  completion  and  finish  of  the  meet- 
ing hoase,  and  that  the  defendant  was  acting  as  one  of  the  building 
comnntlee  of  the  association,  when  he  applied  to  him  to  draw  the 
boards.  The  delSuidant,  in  reqaesting  the  plaintiff  to  draw  the 
boards,  acted  only  as  building  committee,  and  did  not  intend  to 
make  himself  personally  responsible  to  the  plaintiff,  and  did  intend, 
that,  if  the  plaintiff  drew  the  boards,  he  shomld  draw  them  towards 
his  original  subscription ;  but  the  plaintiff  did  not  intend  so  to  draw 


The  defendant  offered  as  e?idence  before  the  auditor,  as  tending 
to  prove  the  existence  of  the  association,  and  the  acts  of  the  same, 
the  original  articles  of  association,  the  written  assent  of  the  mem- 
bers to  the  location  of  the  house,  and  several  instruments  showing 
the  doings  of  the  association  at  their  meetings,  and  the  division  of 
the  pews  in  the  house  among  the  members  of  the  association.  To 
the  admission  of  all  these  the  plaintiff  objected,  as  irrelevant.  But 
the  objection  was  overruled  by  the  auditor,  and  the  evidence  was 
admitted.  In  the  progress  of  the  hearing  before  the  auditor  the  de- 
fendant called,  as  a  witness,  the  secretary  of  the  association, — to 
whose  admission  the  plaintiff  objected,  upon  the  ground  of  interest ; 
bat  the  auditor  overruled  the  objection,  and  admitted  the  witness. 

The  auditor  reported  that  the  defendant,  at  the  time  the  plaintiff 
first  demanded  payment  from  him  for  drawing  the  boards,  had  no 
funds  of  the  association  in  his  hands,  and  had  not  had  such  funds 
firom  that  time  until  the  time  of  the  audit.  It  appeared  that  there 
was  a  condition  attached  to  the  plaintiff's  original  subscription, 
that  the  amount  of  it  should  be  paid  in  lumber,  to  be  delivered  by 
him  At  his  saw  mill,  which  was  at  variance  with  the  contract  ex- 
pressed in  the  paper  subscribed,  and  that  Abbott  had  never  expressly 
waived  his  right,  if  any  he  had,  to  pay  the  amount  subscribed  by 
him  in  lumber,  and  that  the  association  never  expressly,  by  any 
vote,  or  action  at  any  meeting,  disclaimed,  or  adopted,  this  sub- 
scription, but  that  the  association,  and  Abbott  himself,  to  the  time 
of  the  final  division  of  the  pews^  invariably  acted  as  though  Abbott 
was,  defacio^  a  member  of  the  association. 


CM  ORLEANS  OOONTT. 

Abbott  V.  Cobb. 

Tktt  ioditor  4«cidftd  thtt  the  plaintiff  w«s  not  entitled  Co  ttcmm. 
The  oottQty  court  accepted  the  report,  and  rendered  jodgnieat  in 
faror  of  the  defendant;  to  which  decision  the  plaintiff  excepted. 

C.  W.  4*  H.  F.  PrenHts  and  /.  Cooper  lor  plaintiff* 

I.  If  the  aaaociation,  mentioned  in  the  aaditor'a  report^  van  a 
«erporaiion  under  and  by  virtae  of  chap.  61  of  Rer*  8t.»  88I9  W8, 
893,  then  the  caae  of  Cftemy  r.  Clark,  3  Vt  481,  ia  not  an  anthor- 
ity  against  the  plaintiff  It  appears  rery  dear  thai  this  assooialion 
was  a  corporation. 

3.  The  employment  of  the  plaintiff  to  do  the  lAat^  which  is  tbe 
sttbieot  matter  of  his  account,  was  by  the  defendant  alone,  not  by 
the  three  members  of  the  committee,  nor  by  a  ^lajority.  This  did 
not  bind  the  committee,  and  through  them  the  association,  or  cor- 
poration. If  a  trust  be  public,  a  majority  may  t>ind ;  if  pri- 
vate, all  most  concur.  Here  is  neither  all,  nor  a  najotity.  The 
defendant  therefore  bound  himself.    Ives  v.  Huki,  12  Vt  814. 

3.  The  plaintiff  nerer  consented  to  look  for  his  pay  to  the  com- 
mittee, or  the  association,  or  corporation,  but  reftised  to  do  so  on 
the  personal  application  of  the  defendant.  Of  coone  the  defendant 
was  fully  cognizant  of  this.  It  appears  by  the  report  that  the  de- 
fendant applied  to  the  plaintiff  to  draw  the  boards  and  hate  the  pay 
for  his  labor  **  credited  on  his  subscription,"  ^'whteh^  the  plaintiff 
however  did  not  engage  to  do."  It  appears  that  the  defendant  af* 
terwards  made  no  personal  application  to  the  plaiortiff,  but  sent  Col- 
by, who,  in  genera]  terms,  **  requested  the  plaintiff  to  draw  the 
boards."  Is  it  not  apparent,  that,  after  "a  refusal  lon  the  ihrst  appfi- 
cation,  which  was  to  draw  the  boards  on  the  credit  of  the  corpora- 
tion, the  second  application,  being  in  general  terms  to  draw  the 
boards,  is  to  be  understood  with  a  reference  to  the  first  refusal,  nnd 
shows  that  the  labor  was  assumed  on  a  different  basis  firom  that  on 
which  the  first  application  was  placed,  and  apon  the  credit  ef  the 
defendant  solely  !  For  it  does  not  appear  that  it  was  thought  of  at 
all,  by  either  party,  to  draw  the  boards  on  the^redk  of  the  corpor- 
ation, unless  it  was  to  go  on  plaintiff's  subscription.  Morrisom  r. 
Heaih,  11  Vt.  p.  610.  Then  why  should  the  plaintiff  be  turned 
round  to  any  other  remedy  tban  the  present  one?  He  has  a. reme- 
dy somewhere,  and  it  is  belieted  he  has  sought  the  oidy  lemedy 
which  he  can  hare  by  law. 
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.  J.H.JKmbaU(oiMtmdmt. 

In  wh«t€Mr0r  cktrtciar  the  defendant  acted,  wbether  aa  agent  for 
an  asaoeietiDn  whh  eorportte  powers  under  the  statute,  or  for  an 
association  of  individuals  merely,  having  a  common  interest,  jointly 
coneemed  in  a  oommoa  fNirpose,  he  is  net  liaUe.  Cheney  w.  Clark, 
3  Vt  431.  If  he  made  any  promises,  they  were  made  in  his  capacity 
of  agent,  {or  services  known  to  the  plaintiff  to  be  for  their  common 
interest,  and  which  did  not  bind  him  personally.  Sw.  Dig.  339. 
Pradin^  v.  Wehber,  1  D.  Gh.  371. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Gh.  J.  It  b  always  necessary  for  a  party,  asking  to 
recover  of  a  defendant,  to  establish  all  the  facts  necessary  to  entitle 
him  to  a  judgment.  In  the  present  case  the  plaintiff  has  made  no 
proof  against  the  defendant,  and,  if  he  should  prevail,  the  defendant 
is  made  a  debtor  without  his  consent,  and  against  his  will. 

The  defendant  was  an  agent  of  a  voluntary  association,  of  which 
lbs  defendant  and  plaintiff  were  both  members.  The  nature  of  his 
agency  and  the  extent  of  fats  powers  were  known  to  the  plaintiff. 
It  is  not  made  to  appear  thikt  he  exceeded  his  authority.  It  does 
not  appear  that  be  ever  made  himself  personally  liable  to  the  plain- 
tiff, for  the  claim  he  brings  against  hin,  or  that  he  -has  any  funds  of 
the  assocration  for  the  purpose  of  paying  the  plaintiff;  but  the  nega- 
tive of  an  this  is  expressly  found  by  the  auditor.  There  can  be  no 
pretence,  therefore,  for  charging  the  defendant  with  this  claim  of 
the  plaintiff.  Under  a  much  stronger  claim,  in  the  case  of  Cheney 
V.  ClarJc,  3  Vt.  431,  and  under  a  more  favorable  state  of  facts  for 
the  plaintiff^  the  court  held  the  defendants  not  liable.  That  case 
was  yery  similar  to  the  one  under  consideration,  in  some  particulars. 

It  is  not  perceived  that  thoM  was  any  ralid  objection  to  the  ad- 
mission of  the  papers  noticed  in  the  report.  If  they  were  wholly 
immalerial,  they  4>ouia  have  occasioned  no  injury  to  either  party. 
They  miglit  have  been  of  some  importance,  in  showing  more  elearly 
ttie  relative  situation  of  the  parties,  and  that  the  defendant,  in  aH  he 
did,  ncted  only  as  one  of  the  building  committee.  We  see  no  rea- 
son for  rejecting  them. 

The  eecretary  of  the  society,  who  was  a  member  of  the  assooia- 
ticm,  had  ne  iotereat  in  this  suit,  in  favor  of  the  defendant,  which 
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should  hiave  excluded  him  from  being  a  witness  for  the  defeftdant. 
If  the  individual  members  of  the  association  are  personally  liable,  it 
is  indifferent  to  them,  whether  they  pay  this  claim  to  the  plaintiff, 
pr  defendant. 

The  judgment  of  the  county  court  is  affirmed. 


Harriet  Blood  o.  Lewis  Morrill  and  Alvin  Flint. 

A  raoognisaoce,  taken  by  a  judge  of  the  county  oourt  in  vaoation,  for  the  due 
appearance  &,c.  of  one  who  has  been  committed  by  a  magistrate  upon  a 
warrant  iiaaed  in  a  case  for  bastardy,  becomes  itself,  upon  being  returned 
and  filed  in  the  county  court,  a  part  of  the  record,  and  is  not  required  to  be 
enrolled  by  the  clerk. 

In  an  action  upon  such  recognizance,  in  which  it  is  averred  in  the  declaration 
that  the  recognizance  was  recorded  in  the  county  court  and  profert  is  made 
of  the  record,  the  proper  proof,  on  the  plea  of  rndtid  rteord^  if  the  suit  is  in 
the  same  court,  is  an  inspection  of  the  original  recognizance. 

In  order  to  exonerate  the  bail,  in  such  case,  from  his  liability  f6r  his  principal, 
there  must  hare  been  an  actual  surrender  of  the  principal  into  the  custody 
of  the  officers  of  the  court,  and  this  must  be  evidenced  by  an  noMrdm  en- 
tered upon  the  record.  It  is  not  sufficient  that  the  principal,  at  the  term  of 
the  county  court  to  which  the  proceedings  are  made  returnable,  enters  an 
appearance  in  the  action  by  attorney,  and  himself  attends  court,  prepared 
for  a  trial. 

In  a  declaration  upon  such  recognizance,  an  averment,  that  the  court,  on  de- 
ftult,  taxed  the  costs  in  the  original  action  at  a  certain  sum  named,  is  not 
considered  as  a  ditcri^ptwe  cammmty  but  only  as  an  averment  of  a  fact;  and  if, 
on  the  production  of  the  record,  it  does  not  appear  that  the  court  taxed  the 
eosts,  it  is  no  ground  for  objection,  upon  the  plea  of  mi^  Hd  neord. 

That  a  complaint  for  bastardy  concludes  with  praying  that  the  defendant 
may  be  made  to  answer,  Ac,  agreeable  to  a  certain  statute  law  of  this  state, 
describing  it,  which  statute  was  in  fact  repealed  before  the  complaint  wae 
'  made,  is  no  ground  for  objection,*-tke  complaint  being  sufficient  wiihoat 
any  reftrence  to  the  statute.  The  oourt  will  take  notice  of  (he  general 
statutes  of  the  state. 

An  order  of  affiliation,  in  a  prosecution  for  bastardy,  may  be  made  by  the 
'     county  ooort  apon  the  d^mU  of  the  defendant  to  appear  and  answer. 
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Dbbt  on  reoogpizance.  The  plaintiff  dedared  against  the  de- 
fendantSy-^''  In  a  plea  that  they,  |he  said  Lewis  Morrill  and  Alvin 
'  Flint,  render  to  the  said  Harriet  Blood  the  sum  of  two  hundred 

*  and  fifty  dollars,  which  they  owe  to  and  unjustly  detain  from  her,-— 
'  For  that  whereas  the  said  defendants  heretofore,  to  wit,  on  the 
'  28th  day  of  July,  1840,  at  Irasbnrgh  aforesaid,  came  before  the 
'  Hon  Isaac  Parker,  then  and  still  being  a  judge  of  the  county  court 

*  within  and  for  Orleans  couuty  aforesaid,  in  their  own  proper  per* 
'  eons,  and  acknowledged  themselves  then  and  there,  before  the  said 
'  Isaac  Parker,  judge  as  aforesaid,  jointly  and  seyerally  indebted  to 

*  the  said  plaintiff  in  the  said  sum  of  two  hundred  and  fifty  dollars, 
'  above  demanded,  the  said  Lewis  Morrill  as  principal  and  the  said 
'  Alvin  Flint  as  surety ;   and  then  and  there  the  said  Lewis  Morrill 

*  and  the  said  Alvin  Flint,  and  each  of  them;  did  consent  and  grant 

*  that  said  sum  of  two  hundred  and  fifty  dollars  should  be  levied  of 

*  their  and  each  of  their  goods  and  chattels,  lands  and  tenements, 

*  and,  for  want  thereof,  of  their  respective  bodies,  to  the  use  and  be* 
'halfbf  the  said  Harriet  Blood,  under  the  condition,  that  whereas 
'  the  said  Harriet  Blood,  single  woman,  did,  on  the  23d  day  of 
'  July,  1840,  in  writing  and  on  her  oath,  before  Joseph  Chapman, 
'justice  of  the  peace  in  and  for  said  Orleans  county,  charge  the 
'  said  Lewis  Morrill  with  having  begotten  a  child  upon  the  body  of 

*  her,  the  said  Harriet  Blood,  on  or  about  the  25th  day  of  March, 
'  1840,  at  Irasburgh,  in  said  Orleans  county,  and  with  being  the 

*  father  of  said  child,— which  said  child,  when  born,  would  be,  un- 
'  less  prevented  by  a  prior  marriage,  a  bastard ; — ^Now,  therefore,  if 
'  he,  the  said  Lewis  Morrill,  should  personally  appear  before  the 

*  Hon*  County  Court,  next  to  be  held  at  Irasburgh,  within  and  for 
'said  county  of  Orleans,  on  the  fourth  Tuesday  of  December,  1840, 
'  and  abide  and  perform  such  order,  or  orders,  as  the  said  court 

*  should  make  in  the  premises,  then  said  recognizance  was  to  be 
'  void,  otherwise  of  force.  And  although  the  said  original  com- 
'  plaint  of  the  said  plaintiff,  charging  the  said  Lewis  Morrill,  as 
'  aforesaid,  on  request  of  the  f^aintiff,  and  also  the  warrant  issued 
'  on  sueh  complaint,  together  with  a  true  record  of  the  doings  of 

*  such  justice  thereon,  on  the  like  request  of  the  plaintiff,  were  duly 
'  returned  to  the  said  county  court,  which  held  its  session  on  the 

*  fonrth  Tuesday  of  December,  1840,  according  to  law,  and  said  re- 
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*  eognleance  of  said  defendants  was  likewiaey  by  nid  laaae  Parher, 
/judge  aa  aforesaid,  brought  into  said  court,  at  the  said  last  iimb« 

*  tioned  session  of  said  court,  to  be  recorded,  and  was  thereupon,  at 
'  the  prayer  of  the  said  plaintiff,  then  and  there  recorded  in  the  same 

*  court,  as  by  the  record  of  the  said  recognizance,  still  remaining  ia 
'  said  court,  more  Ailly  appears,  and  the  said  suit  was,  at  the  said 
'  term  of  the  said  court,  by  said  court,  continued  until  the  next  term 
'  of  said  conrt,  which  was  to  hold  its  session  on  the  fonrth  Tuee* 

*  day  of  June,  1841,  and  although,  at  the  said  term  of  the  said  cowl, 
'which  was  held  on  the  fourth  Tuesday  of  June,  1841,  the  eaid 
'  plaintiff  farther  prosecuted  her  suit  aforesaid  against  the  said 

*  Lewis  Morrill,  yet,  nevertheless,  the  said  Lewis  Morrjli  did  not 
'  personally  appear  before  the  said  county  court,  neither  at  the  term 
'of  the  said  court  which  commenced  its  session  on  the  fourth Taes- 
'  day  of  December,  1840,  as  aforesaid,  nor  at  the  term  of  the  said 
'  court  which  commenced  its  session  on  the  fourth  Tuesday  of  June, 
'  1641,  but,  being  called  at  the  last  mentioned  term  of  said  court  in 

*  open  court,  according  to  law,  to  answer  to  said  suit,  made  default 
'in  the  same,  and  judgment  was  therenpon  rendered  against  the 
'  said  Lewis  Morrill  by  default,  and  his  said  default  was  thereupon 
'  duly  recorded,  and  the  said  court,  at  their  last  mentioned  term, 
'  thereupon  ordered  and  adjudged  that  the  said  Lewis  Morrill  should 
'  pay  fifty  dollars,  and  the  costs  of  said  suit  legally  taxable  against 

*  him,  in  six  months  after  the  dale  and  time  of  said  order,  fifty  dol* 
'  lars  in  one  year,  and  fifty  dollars  in  two  yean,  after  the  dale 
<  and  time  of  said  order,  to  the  plaintiff,  and  that  he,  the  aaad 

~  *  Lewis  Morrill,  should  enter  into  recognisance^  during  the  said 
'  last  mentioned  term  of  said  court,  for  the  payment  of  said 
'sums  and  the  costs,  as  aforesaid,  which  costs  were  taxed  by 
'said   court  at   the  sum   of  $18.18.     And  the    plaintiff  avera 

*  that  the  said  Lewis  Morrill  did  not  abide  and  perform  the  order, 
^  or  orders,  of  said  court,  as  aforesaid,  during  the  said  term  l«Bt 

*  mentioned  of  said  conrt,  nor  has  the  said  Lewis  Morrill  since  done 
'  the  same,  according  to  th^  tenor  and  condition  of  his  said  reoog- 

*  nizance,  and  the  said  condition  of  the  said  recognisance  hath  be- 
'  come  broken,  and  the  said  Lewis  Morrill,  at  the  term  of  said  conrt 
'  last  above  mentioned,  after  his  said  default  in  the  auit  aforesaid^ 
'  was  duly  called,  according  to  law,  to  appea^in  said  conrt  in" 
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'  pltftoee  with  his  said  recognizance,  or  the  same  would  be  forfeited, 
'  and  the  said  Alvin  Flint,  at  the  same  term  of  the  court  aforesaid, 

*  was  also  duly  called,  according  to  law,  to  have  the  said  Lewb 
'  Morrill  in  court,  in  compliance  with  his  said  recognisance,  or  the 

*  same  would  be  forfeited ; — ^all  which,  and  the  several  pther  pro- 
'  ceedings  of  the  said  court,  above  set  forth,  at  tlie  said  December 
'  Term  and  said  June  Term,  will  more  fully  and  at  large  appear  by 
'  the  records  and  proceedings  of  said  court,  in  said  court  now  re- 
'  maining.    And  the  plaintiff  avers  that  the  said  Lewis  Morrill  did 

*  not  appear,  after  having  been  so  called,  as  aforesaid,  at  the  said 

*  June  Term,  1841,  nor  did  the  said  Alvin  Flint  render  the  said 

*  Lewis  Morrill  in  court  at  the  said  June  Term,  1841,  and  the  re- 
'  cognizance  of  the  said  Lewis  Morrill  and  the  said  Alvin  Flint  was 
thereupon,  at  the  said  June  Term,  1841,  by  said  court,  declared 

*  forfeited,  as  will  fully  and  at  large  appear  by  the  proceedings  and 
'  records  aforesaid,  in  said  court  remaining;  and  the  said  judgment 

*  by  default  and  the  said  recognizance  still  remain  in  full  force 
'and  virtue,  and  in  no  way  discharged,  annulled,  or  vacated; 
'  wherefore  and  whereby,  according  to  the  form  and  effect  of  said 
'  recognizance,  an  action  hath  accrued  to  said  plaintiff  to  demand 
'  and  have  of  and  from  the  said  defendants  the  said  sum  of  two  hun- 

*  dred  and  fifty  dollars,  above  demanded ;   Yet,"  &c. 

The  defendant  pleaded,—!.  That  there  was  no  such  record  of 
recognizance,  as  was  alleged  in  the  declaration ;— 2,  That  there 
was  no  such  record  of  a  judgment,  as  was  alleged ; — 8,  That  the 
county  court  had  no  jurisdiction,  to  make  any  such  order  of  pay- 
ment by  the  defendant  Morrill  to  the  plaintiff,  as  was  set  forth  in 
the  declaration  ;^4,  That  the  defendant  Morrill  did  appear  in  the 
said  action,  in  favor  of  the  plaintiff  against  him,  at  the  December 
Term,  1840,  of  Orleans  county  court,  and  submit  himself  to  and 
abide  all  the  orders  and  judgments  in  said  action,  which  the  said 
court  then  and  there  made ; — and  5,  That  the  defendant  Morrill 
was  prosecuted  and  sought  to  be  charged  by  the  plaintiff,  in  the 
original  action,  under  the  statute  of  J^ov.  9, 1822,  which  statute  was 
repealed  prior  to  the  commencement  of  the  said  prosecution. 
Upon  these  pleas  issue  was  joined,  and  trial  was  had  by  the  cohrt. 

On  trial,  the  plaintiff,  to  support  the  issue  upon  his  part  on  the ' 

first  pleSy  offered  in  evidence  the  original  recogniiisance,  taken  be- 
76 
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fore  Hon.  Isaac  Parker,  to  the  admission  of  which  the  defendants  ob- 
jected,— 1,  Because  it  did  not  appear  to  have  been  filed  in  court; — 
2,  Because  it  was  averred  in  the  declaration  that  the  recognizance 
waa  recorded,  andprofert  was  made  of  the  record,  and  that  fact  was 
traversed  by  the  plea,  and  therefore  the  issue  could  not  be  proved 
by  the  production  of  the  original  recognizance.  The  plaintiff  then 
moved  that  the  court  direct  the  clerk  to  make  a  certificate  on  said 
recognizance  that  the  same  was  received  and  filed,  and  the  court 
directed  and  permitted  the  said  indorsement  to  be  made,  notwith- 
standing the  defendants  objected  thereto,  and  the  recognizance  was 
then  received  as  proper  and  sufhcient  evidence  under  that  plea. 
It  appeared  that  the  recognizance  had  never  been  in  fact  recorded 
at  length  by  the  clerk  upon  the  records  of  the  county  court 

The  plaintiff  then,  to  sustain  the  issue  upon  his  part  on  the  sec- 
ond  plea,  offered  in  evidence  a  transcript  of  the  records  of  the  coun- 
ty court  in  the  original  action, — ^to  the  admission  of  which  the  de- 
fendants objected,  upon  the  ground  that  it  was  averred  in  the  declar 
ration  that  the  plaintiff's  costs  in  the  original  action  were  taxed  bj 
the  court  at  (18.18,  and  it  did  not  appear  from  the  record  that  any 
costs  were  ever  taxed ;  and  also,  that  it  was  averred  in  the  declaration 
that  the  defendant  Morrill  did  not  appear  in  court  at  the  December 
Term,  1840,  and  it  appeared,  from  the  record  offered,  that  he  did  ap- 
pear ;  but  the  court  overruled  the  objection  and  received  the  testimony* 

The  defendants,  to  sustain  i^e  issues  upon  their  part  on  the  third, 
fourth  and  fifth  pleas,  gave  in  evidence  the  original  complaint  before 
the  justice, — which  concluded  in  these  words, — "  Wherefore  the 
'  said  Harriet  prays  that  a  warrant  may  go  forth  to  apprehend  the 
'  body  of  the  said  Lewis  Morrill,  and  that  he  may  be  brought  before 
'  your  honor,  and  be  made  to  answer  the  above  complaint,  and  be 
'farther  dealt  with  as  to  law  and  justice  appertain,  agreeable  to  a 
'  certain  statute  law  of  this  State,  passed  Nov.  9,  1822,  entitled  an 
'  act  relating  to  bastards  and  bastardy," — and  which  complaint  was 
dated  the  22d  day  of  July,  1840 ;  also  a  copy  of  the  records  and 
proceedings  before  the  said  justice ;  also  evidence  tending  to  prove, 
that,  at  the  December  Term,  1840,  of  Orleans  county  court,  when 
the  original  action  was  entered  in  court,  the  defendant  Morrill  en- 
tered an  appearance  in  said  action  by  attorney,  and  attended  court 
himself,  and  was  in  court,  ready  for  trial,  but  that  the  suit  was  by 
the  court  continued  to  the  then  next  term. 
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The  coanty  court  rendered  judgment  for  the  plaintiff;  to  which 
decision  the  defendants  excepted. 

J.  Cooper  for  defendants. 

1.  Whether  the  averment,  in  the  declaration,  of  a  record  and  a 
profert  in  court  were  necessary  is  one  thing ;  and  the  proof  of  it  is 
another.  Webb  t.  Heme,  1  B.  &  P.  281.  To  say  that  the  pro- 
dactiyn  of  the  original  recognizance  answers  the  averment  is  going 
too  far ;  for  the  plea  does  not  deny  the  existence  of  the  recogni- 
zance, but  of  a  record  of  the  recognizance,  as  is  alleged.  The 
proof  of  a  record,  which  is  pleaded  in  court  with  a  profert,  on  a 
plea  of  nul  tiei  record,  if  it  be  a  record  of  the  same  court,  is  the  pro- 
duction of  the  record.  Cutler  r.  Wadsworth,  7  Conn.  6.  1  Stark. 
Ev.  150.  3  lb.  1276.  1  Sw.  Dig.  750.  2  Saund.  PI.  dc  Er.  274, 
275.  Alien  ?.  Goff,  13  Vt.  148.  Lowry  v.  Cady,  4  Vt  504. 
Oilb.  £?.,  p.  ^,  n.  5.    Jacob's  Law  Diet.  399. 

2.  The  averment  in  the  declaration  is,  that  the  costs  were  taxed 
and  allowed  in  the  county  court  at  f  18.18,  and  that  the  defendant 
Morrill  did  not  make  his  personal  appearance  before  the  county 
court  at  the  December  Term,  1840 ;  while  the  record  shows  no 
taxation  and  allowance  of  costs  at  all,  and  that  Ifie  defendant  Mor- 
rill did  appear  at  the  December  Term,  1840.  These  are  clear  va- 
riances, which  are  fatal,  and  the  party  has  a  right  to  take  advantage 
of  them  in  this  way.  1  Chit.  PI.  427.  2  Saund  PI.  &  Ev.  274, 
275,  115, 117.  Grant  v.  Astle,  Dougl.  781.  Bristow  v.  Wnght, 
Dongl.  W7-609,  and  notes.  3  Stark.  Ev.  1542,  1547.  13  Vt. 
148.    Avery  v.  Lewis,  10  Vt.  332.    4  Vt  502. 

3.  From  an  examinatton  of  the  statute  it  is  very  clear  that  the 
county  court  have  no  power  to  make  an  order  of  afSliation,  except 
in  those  cases  where  there  has  been  an  issue  found  by  the  jury,  or 
court,  and  judgment  has  been  rendered  thereon. 

4.  The  recognizance  was  not  conditioned  that  the  bail  should 
surrender  his  principal  in  court,  but  that  the  defendant  should  make 
his  persona]  appearance.  When  the  defendant  comes  into  court, 
and  enters  an  appearance  upon  the  docket  by  attorney,  is  not  this 
an  appearance  7  Tidd's  Pr.  210.  Billings  v.  Avery,  7  Conn.  228. 
Simmons  v.  Adams  et  ah,  15  Vt.  677.    Mather  v.  Clark,  2  Aik.  209. 

5.  The  prosecution  was  under  the  statute  of  1822.    The  bail 
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may  take  advantage  of  this  fact.  Treasurer  of  Vt.  ▼.  Cook^  6  YL 
282.  The  fact,  here,  is  distinctly  pleaded  and  as  distinctly  trav-' 
ersed.  If,  on  examination  of  the  record,  the  fact  alleged  appears, 
then  it  is  difficult  to  see  how  the  plea  can  be  found  untrue. 

C.  W.  Prentiss  and  H.  F.  Prentiss,  for  plaintiff,  cited  Card  t. 
Sargeant,  15  Vt.  393;  Sherwin  et  al  v.  Bliss,  4  Vt.  96 ;  2  Stark. 
E?.  704,  705;  1  lb.  188,  189;  Lowry  v.  Cady  etal,  AVtSM; 
Sisco  ?.  Harmon,  9  Vt.  129 ;  Treasurer  oj  Vt.  r.  Pierce  et  al,  2 
D.  Ch.  106. 

The  opinion  of  the  court  was  delivered  by 

RgDFiELD,  J.  The  exceptions,  taken  to  the  proceedings  in  this 
case,  are  very  numerous,  and  some  of  them  not  a  little  difficult  of 
apprehension. 

1.  In  regard  to  the  recognizance  taken  by  Judge  Parker  in  the 
vacation,  it  is  said  it  should  have  been  recorded,  in  order  to  make  it 
evidence.  By  recording,  here,  is  meant  enrolling,  I  suppose.  For 
unless  the  original  taking  of  the  recognizance  is  a  record,  the  en- 
rolling it,  in  the  manner  deeds  are  enrolled,  (which,  in  common 
language,  is  well  enough  denominated  recording,)  would  hardly  make 
it  a  record.  The  enrolling  of  any  paper  never  makes  either  the 
paper,  or  the  enrolment,  any  more  authentic.  This  is  required  to 
be  done,  in  the  case  of  lands  conveyed,  in  order  to  pass  the  title,  so 
far  as  third  persons  are  concerned  ;  but  the  original  deed,  when  it 
can  be  had,  is,  after  all,  considered  the  best  evidence,  and  is  re- 
quired to  be  produced,  when  the  party  has  it  in  his  power.  So  this 
recognizance,  after  being  filed,  became  itself  a  part  of  the  record ; 
and  the  idea  of  enrolling  such  a  paper,  either  in  a  criminal  or  civil 
case,  never  entered  the  mind  of  any  clerk  of  the  county  court,  I 
presume.  The  inspection  of  this  record,  as  it  was  in  the  same  court, 
was  the  proper  evidence.  When  a  bill  of  exceptions  became  neces- 
sary, a  transcript  of  the  record  became  important,  as  a  part  of  the 
bill ;  but  for  any  other  purpose  it  would  seem  to  be  unimportant. 

2.  The  variance,  which  is  insisted  upon,  between  the  declaration 
and  the  record,  in  regard  to  the  appearance  of  the  principal  conusor 
in  discharge  of  the  recognizance,  is  one  of  substance,  and  not  of 
form.    The  question  is,  substantially^  whether,  when  one  appears 
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in  court  by  attorneyy  and  is  himself  assisting  in  the  conduct  of  his 
Buity  or  defence,  he  thereby  exonerates  his  bail  for  appearance. 
Nothing  is  more  clear,  than  that  this  is  no  "  rendering  "  of  the  prin- 
cipal in  discharge  of  the  recognizance  of  bail.  To  effect  that,  there 
must  be  a  formal  surrender  of  the  principal  into  the  custody  of  the 
officers  of  court,  which  must  be  evidenced  by  an  exoneretur  entered 
upon  the  record,  which,  in  the  English  practice,  is  entered  upon 
the  bail  piece. 

In  WtlKams  t.  WilUams,  1  Salk.  98,  it  is  determined,  that  "The 
rendering  is  a  discharge  in  posse  as  to  bail,  in  three  different  pending 
actions,  but  not  complete  and  actual  until  exoneretur  entered."  In 
Ward  7.  Orijfith,  1  Ld.  Raym.  83,  the  render  of  the  principal,  in  dis- 
charge of  his  bail,  was  entered'in  the  book  of  the  warden  of  the  fleet 
prison,  but  no  committitur  being  entered  in  the  office,  the  discharge 
of  the  bail  was  held  incomplete,  notwithstanding  the  principal  had 
died  in  prison ;  but  a  rule  was  finally  obtained' to  stay  proceedings  in 
the  case,  upon  other  grounds.  In  this  case  the  record  of  the  recog- 
nizance is  called  a  *'  pocket  record,''  in  contra-distinction  to  a  record 
remaining  in  court.  That  distinction  would  be  without  any  foun- 
dation in  our  practice. 

3.  The  averment  in  the  declaration,  that  the  county  court  taxed 
and  allowed  the  plaintiff's  costs  at  $18.18,  is  not  made  as  a  part  of 
the  description  of  the  record ;  it  is  not,  therefore,  a  descriptive  dUe^ 
gation,  like  the  allegation  in  the  common  form  of  declaration  in  debt 
upon  judgment,  that  the  plaintiff  recovered  so  much  debt,  or  dama- 
ges, and  so  much  costs  of  suit,  but  it  is  a  mere  averment  of  a  fact, 
which,  when  the  record  is  produced,  is  not  verified.  The  failure 
of  the  proof  of  Mts  averment  is  no  variance,  as  it  would  have  been, 
had  the  failure  been  in  a  descriptive  averment. 

4.  The  third  plea,  which  is,  that  the  county  court  had  no  pow- 
er to  make  the  order  upon  a  default  of  the  defendant,  is  not,  we 
think,  well  founded.  An  order,  in  a  case  for  bastardy,  may  as  well 
be  made  upon  default,  as  judgment  may  be  rendered  in  any  other 
case,  in  a  civil  action,  by  default. 

5.  The  plea,  that  the  complaint  alleged  the  proceedings  to  be  un- 
der a  statute  which  was  in  fact  repealed,  is  of  no  importance.  There 
was  no  necessity  of  referriag  to  the  statute.    The  court  will  take 


606  ORLEANS  COUNTY. 

Tinmouth  v.  Warren  et  al. 

notice  of  the  general  statutes  of  the  state.  A  wrong  reference  could 
mislead  no  one,  and  could  not  make  the  complaint  bad,  when  it 
would  have  been  good  without  any  reference. 

Judgment  affirmed. 


Town  op  Tinmouth  ».  Levi  Warren  and  Jonas  Warren. 

Where  the  son  of  a  paaper  was  summoned  to  appear  in  the  county  court  and 
show  cause  why  he  should  not  contribute  to  ihe  support  of  the  pauper,  and 
he  appeared  and  suggested  that  there  was  another  soa,  of  sufficient  abilitj, 
and  the  latter  was  thereupon  summoned  also  into  court  to  answer  to  the 
original  petition,  and  he  appeared,  and,  at  the  third  term  after  the  citation 
was  served  upon  him,  filed  a  motion  to  dismiss  the  petition,  as  to*himself^ 
assigning,  as  cause,  that  the  pauper  had  deceased  before  the  service  of  the 
citation  upon  him,  it  was  held  that  his  motion  was  out  of  time,  and  that  it 
should  have  been  filed  at  the  first  term  after  the  return  of  the  citation. 

But  it  was  also  held,  that,  inasmuch  as. the  pauper  was  alive  at  the  time  ser- 
vice was  made  of  the  original  petition  and  citation,  and  also  at  the  time  the 
citation  issued  to  summon  ia  the  second  brother,  the  motion  should  have 
been  overruled,  though  filed  in  season,— as  the  statute,  in  such  eases,  makes 
the  kindred  liable  for  past,  as  well  as  fiiture  support. 

QiMert,  Whether  the  proceedings  of  the  county  court  upon  such  a  petition  can 
be  revised  upon  exceptions. 

This  was  a  petition  to  the  county  court,  founded  upon  chap.  16, 
sect.  14,  of  the  Revised  Statutes,  praying  that  the  petitionee  Levi 
Warren  might  be  ordered  to  contribute  towards  the  support  of  his 
mother,  Mary  Warren,  who  was  a  pauper,  and  had  been,  and,  at 
the  time  of  preferring  the  petition,  still  was  chargeable  upon  the 
town  of  Tinmouth.  The  citation  attached  to  the  petition  was  made 
returnable  to  the  December  Term,  1842,  of  Orleans  county  court. 
At  that  term  Levi  Warren  appeared  and  suggested  that  there  was 
another  son  of  the  pauper  within  the  jurisdiction  of  the  court,  to 
wit,  Jonas  Warren,  who  was  of  sufficient  ability,  and  should  be 
made  party  defendant  in  the  proceedings.  The  court  thereupon 
ordered  that  the  said  Jonas  Warren  should  be  cited  in  to  answer  to 
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the  petition,  and  a  citation  was  issued,  and  was  made  returnable  to 
the  June  Term  of  the  said  county  court,  1843,  and  was  served  up- 
on the  said  Jonas  Warren  on  the  14th  day  of  June,  1843.  At  the 
said  June  Term,  1843,  the  said  Jonas  Warren  appeared,  and  the 
case  was  continued.  At  the  June  Term  of  said  court,  1844,  the 
^aid  Jonas  Warren  moved  that  be  be  dismissed  from  the  suit,  as- 
signing as  cause  that  the  said  Mary  Warren  deceased  prior  to  the 
time  of  the  service  of  the  said  citation  upon  him.  On  the  hearing 
it  appeared  from  the  plaintiff's  testimony  that  the  said  Mary  War- 
ren died  on  the  28th  day  of  May,  1843.  The  court  overruled  the 
motion,  and,  finding  the  defendants  of  sufficient  ability  to  pay  the 
expenses  sought  to  be  recovered,  rendered  judgment  against  them 
severally  for  the  amount  of  the  said  expenses,  in  shares  proportioned 
to  their  relative  ability  to  pay  the  same.    Exceptions  by  defendants. 

J.  Cooper  for  defendants. 

a  W.  4*  H.  F.  PrcnHss  for  plaintiis. 

The  opinion  of  the  court  was  delivered  by 

Williams,  Ch.  J.  This  case  comes  before  us  on  exceptions  to 
the  decision  of  the  county  court,  overruling  a  motion  to  dismiss^ 
which  was  filed  by  Jonas  Warren  at  the  term  of  the  county  court 
in  June,  1844.  From  an  inspection  of  the  papers  it  i^pears  that 
the  town  of  Tinmouth,  at  the  December  Term  of  the  county  court, 
in  1842,  preferred  their  complaint  against  Levi  Warren,  as  one  of 
the  sons  of  Mary  Warren,  a  pauper,  to  obtain  an  order  on  him  to 
contribute  to  the  support,  both  past  and  future,  of  the  said  Mary, 
under  section  14  of  chapter  16  of  the  Revised  Statutes, — relative  to 
the  support  and  removal  of  paupers.  On  a  suggestion  of  Levi  War- 
ren, that  there  was  other  kindred,  to  wit,  Jonas  Warren,  of  suffi- 
cient ability,  the  court,  under  the  19th  section  of  the  same  statute, 
at  the  December  Term  of  the  court,  1842,  aforesaid,  summoned 
the  said  Jonas  Warren  to  appear  at  the  next  term ; — ^the  effect  of 
which  is  declared  by  the  statute  to  be,  that  the  court  may  proceed 
against  him,  as  though  summoned  on  the  original  complaint.  This 
summons,  which  issued  as  of  December,  1842,  was  not  served  on 
him  until  the  I4th  day  of  June,  1843,  and  was  made  returnable  to 
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the  Jane  Term  of  the  court,  which  held  its  session  on  the  fourth 
Tuesday  of  June.  Previous  to  this,  on  the  28th  daj  of  May,  1843^ 
the  said  Marj  Warren  died.  The  motion  to  dismiss  was  not  filed 
in  court,  until  the  third  term  after  Jonas  Warren  had  been  sum- 
moned in,  as  before  mentioned. 

In  the  first  place,  th^  motion  was  out  of  time.  It  was  not  made, 
until  the  term  when  there  was  a  hearing  on  the  merits  of  the  com- 
plaint. It  should  ha?e  been  made  on  the  return  of  the  process  at 
the  June  Term,  1843,  when  all  the  facts  existed,  which  are  now 
claimed  as  existing,  to  support  the  motion. 

But,  in  the  second  place,  if  made  in  time,  we  think  there  are  no 
merits  in  it.  The  object  of  a  complaint  is,  to  obtain  an  order  for 
past  expenses,  as  well  as  future, — although  the  order  cannot  reach 
back  more  than  six  months  previous  to  the  filing  the  complaint  At 
the  time  of  the  filing  the  complaint,  at  the  time  of  filing  the  sugges- 
tion,  and  at  the  time  of  issuing  the  summons  to  Jonas  Warren,  the 
pauper  was  alive.  By  virtue  of  the  statute  Jonas  Warren  became  n 
party,  "  as  if  he  had  been  summoned  on  the  original  complaint." 
And  although,  by  the  death  of  the  pauper,  Levi  and  Jonas  were  re- 
lieved from  the  future  support  of  their  mother,  yet  for  past  expen- 
ses, not  extending  more  than  six  months  previous*  to  filing  the  com- 
plaint, they  were  legally  chargeable,  under  the  statute  aforesaid. 
The  order  was  good  against  both,  and  the  judgment  of  the  county 
court  is  affirmed. 

Whether  the  proceedings  of  the  county  court,  under  this  statnte^ 
can  be  revised  on  exceptions,  is  a  question  to  which  we  have  not  at- 
tended, and  is  undecided,  as  we  are  clearly  of  opinion  that  their 
views  of  the  statute  were  correct 
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rMtonal  property,  not  in  the  pOMenion  of  a  tontnt,  is  to  bo  taxed  in  the 
town,  in  which  the  owner  reeidea.  The  fifteenth*  aectton  of  the  atatute 
relating  to  the  general  list, — Rer.  St.  544, — doea  not  fhrniah  a  different 
rule,  aa  to  the  property  therein  specified,  where  the  owner  reaidea  in  thia 
atate. 

And  it  makea  no  differenoe,  that  the  peraon  aaaeaaed  conaented  that  the  prop' 
erty  should  be  aet  to  him  in  the  lut  of  a  town  where  he  doea  not  reaide, 
and  that  he  gave  to  the  listers,  in  siich  town,  a  list,  apecifying  the  partica* 
lar  property  thereon* 

In  thia  caae,  the  plaintiff,  who  waa  an  inhabitant  of  the  town  of  N.,  waa  th« 
owner  of  a  stallion,  which  he  waa  intending  to  keep,  during  the  aummer  of 
1840,  in  the  towns  of  N.  and  T.,  and,  prior  to  the  first  day  of  April, 
1840,  he  took  the  horse  to  T.,  and  kept  him  there  until  sometime  after  that 
day,  with  the  intention  of  baring  the  horse  set  to  him  in  the  list  of  that 
town ;  and  in  the  month  of  April  he  gare  in  hia  liat  to  the  liatera  of  T.| 
apecifying  the  horae,  and  the  same  waa  incorporated  by  them  in  the  grand 
list  of  the  town.  Subaequently  the  horae  waa  aet  to  the  liat  of  the  plaintiff 
in  the  town  of  N.,  where  he  reaided,  and  be  waa  compelled  to  pay  tazea  on 
him  there ;  of  which  fact  he  apprised  the  defendant.  Who  waa  conatable 
of  T.,  when  he  called  upon  the  plaintiff  for  the  taxes  assessed  against  him 
on  the  liat  which  he  had  given  to  the  liatera  in  T.  And  it  waa  held  that 
the  prooeedinga  of  the  liatera  in  T.  were  illegal,  and  that  the  aaseaament  of 
the  tax  againat  the  plaintiff  waa  void,  and  that  the  plaintiff  might  maintain 
an  action  of  trover  against  the  defendant  for  property  diatrained  by  him  to 
satisfy  said  tax. 

If  peraonai  having  a  fawVirf  judicial  anthority,  do  any  act  beyond  the  icope  of 
their  authority,  they  make  themaelvea  treapaaierB. 

Troter  for  a  harness.    Plea,  the  general  issue,  with  notice  of 

justification  under  a  collector's  warrant    The  case  was  submitted 

to  the  court  upon  a  statement  of  facts,  agreed  to  by  the  parties, 

which  wasy  in  substancOi  as  follows, 
77 
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On  the  first  day  of  April,  1840,  the  plaintiff  resided  in  Norwich, 
and  was  the  owner  of  a  stallion,  which  he  had  kept  in  Norwich  and 
Thetford  the  year  previous,  and  which  he  intended  to  keep  in  those 
towns  during  the  ensuing  season.  A  few  days  prior  to  the  first  day ' 
of  April,  1840,  he  took  the  horse  to  Thetford,  and  hired  him  kept 
there,  for  the  purpose  of  having  the  horse  put  into  the  grand  list  of 
Thetford  by  the  listers  of  that  town.  In  the  fore  part  of  April  he 
took  the  horse  away.  In  the  month  of  April  he  gave  to  the  listers 
of  Thetford  his  list,  specifying  said  horse,  dated  at  Thetford,  and 
the  list  was  regularly  made  out  by  the  listers  of  said  town,  and  by 
them  duly  returned  to  the  town  clerk,  assessing  the  plaintiff  for  the 
liorse.  Subsequently,  in  the  same  year,  the  listers  of  Norwich  two- 
folded  the  plaintiff,  according  to  the  statute,  for  said  horse.  The 
plaintiff  never  resided  in  Thetford.  Taxes  were  legally  assessed  in 
Thetford  upon  the  list  of  1840,  and  the  tax  bills,  with  legal  warrants 
attached  thereto,  were  delivered  to  the  defendant,  who  was  constat 
ble  of  said  town.  In  the  summer  of  1841  the  defendant  called  upon 
the  plaintiff  for  the  taxes,  and  the  plaintiff  then  informed  him  that 
he,  plaintiff,  had  been  two-folded  by  the  listers  of  Norwich  for  the 
horse,  and  that  he  wished  him  to  request  the  selectmen  of  Thetford 
to  abate  said  taxes.  The  defendant,,  on  the  26th  day  of  February, 
1842,  distrained  the  harness,  saed  for  in  this  action,  and  afterwards 
legally  sold  the  s ame^  to  satisfy  said  taxes.  On  the  day  that  the 
property  was  distrained  the  plaintiff  exhibited  to  the  defendant  a 
Certificate,  signed  by  the  listers  of  Norwich,  that  the  said  horse  was 
set  in  the  list  of  the  plaintiff  in  Norwich,  in  1840,  and  also  a  receipt, 
signed  by  the  collector  of  Norwich,  showing  that  the  plaintiff  had 
paid  the  taxes  on  the  horse  in  Norwich.  At  the  annual  March 
meeting  in  Thetford,  in  1842,  the  plaintiff  applied  to  one- of  the 
selectmen  of  Thetford  to  have  the  said  taxes  abated,  and  exhibit^ 
to  him  the  same  certificate  and  receipt,  and  was  told  by  him  that  he 
might  apply  to  the  other  selectmen, — who  were  then  present ;  bat 
the  plaintiff  did  not  apply  to  either  of  them,  nor  did  he  ever  make 
any  application  to  the  listers,  or  the  selectmen,  of  Thetford,  to  alter 
his  list  on  account  of  any  mistake  in  giving  in  said  horse  in  the  list 
in  Thetford. 

The  parties  agreed,  that,  if  the  court  should  be  of  opinion,  opoa 
the  foregoing  facts,  that  the  plaintiff  was  entitled  to  recover,  jodg- 
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;  dwald  be  entered  «p  for  the  plaintiff  for  MO  damtges,  and 
kie  coiti ;  Imt  that  otWwise  judgment  should  be  rendered  for  the 
defendant  to  recover  his  costs. 

The  county  court  rendered  judgment  in  favor  of  the  defendant; 
le  which  decbioii  the  friaintiff  excepted. 

0.  P.  ChmiUr  for  plaintiff 

1.  A  party^  not  inhabitant  of  a  town,  cannot  be  subject  to  taxa- 
tion in  such  town ;  and  it  makes  no  difference  that  he  gives  in  the 
list ;  Ptuimi  v.  Boitm,  13  Pick.  8 ;  Ftumm  v.  JEaiiiey,  15  Pick. 
44 ;  Lyman  y.,Fitke,  17  Pick.  331. 

%  If  the  party  is  not  an  inhalHtant  of  the  town,  and  not  subject 
to  taxation,  then  all  proceedings,  as  against  him,  are  illegal,  and  the 
assessors,  and  consequently  the  officer,  are  liable  in  trespass.  They 
can  have  no  jurisdiction,  and  the  officer  cannot  justify  ender  his 
warrant  Agry  v.  Tmpug  tt  al,  11  Mass.  339;  FVeeman  v.  Ka^ 
ney,  15  Pick.  44 ;  Lyman  v.  FUke,  17  Pick.  331. 

3.  The  15th  section  of  the  statute  relating  to  the  general  list, 
which  relates  to  animals  of  this  description,  cannot  vary  the  rights 
of  the  parties.  To  give  to  it  such  a  construction  would  contravene 
the  provisions  of  the  third  section,  which  provides  that  property 
shall  be  set  in  the  list,  as  on  the  first  of  April,  and  in  the  list  of  the 
owner. 

A.  Hawatd,  Jr.,  ftr  defendant. 

1.  The  defendant  contends,  that  the  decimon  of  the  court  below 
was  correct  The  plaintiff  gave  in  his  list  to  the  listers  in  Thetford, 
end  the  listers  were  required  by  law  to  make  out  a  list  against  the 
plaintiff,  and  return  the  same  to  the  town  clerk.  Rev.  8t  544^ 
§§  15-lT. 

8.  The  plaintiff  never  made  any  application  to  the  listers,  or 
tile  edectmen  of  Thetford,  to  alter  or  correct  his  list  If  a  person 
patB  prop^y  into  the  list  by  mistake,  that  he  was  not '  bound  to 
have  giv<9n  in,  his  only  remedy  is  to  apfriy  to  the  listers  and  select- 
men to  alter  and  correct  his  Hst,  or  to  the  board  of  civil  authority 
for  an  abatement,  pursuant  to  the  statute^  Rev.  St  93,  ^  40.  lb. 
«641,  ^  8.  lb.  543,  ^  Vi.  Osham  v.  Dmcen,  6  Pick.  96.  In- 
graham  w.  thggetitiuL,  6  Pick.  451. 
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8.  The  pliintiff,  by  giving  in  his  list  in  Thetibrd,  inoreafled  the 
grand  list  for  state  and  school  taxes.  If  the  plaintiff  recover  in  this 
action,  the  town  will  suffer  from  his  wrongful  act  Re?.  St.  645|  ^ 
la    lb.  546,  $19. 

'4.  This  acti<m  cannot  be  sustained  against  the  collector.  It 
should  have  been  brought  against  the  listers.  The  rate-bill  and 
warrant  is  a  justification  to  the  defendant  Re?.  St  377,  ^§  36,  37. 
Kinsley  ?.  HaU,  9  N.  H.  Rep.  190.  Wilcox  t.  8hennR,  1  D. 
Ch.  73.  Hemy  ▼.  Edsan  ei  aL,  3  Vt  499.  Cong.  Society  tn 
Fouling  Y.  Ashky  et  id.,  10  Vt  241.  Hunt  Y.LeeetaL,  lb.  397. 
Drew  1.  Davis  et  al.,  lb.  506. 

5.  The  action  ex  delicto  cannot  be  maintained  against  a  col- 
lector, unless  the  assessment  is  void,  or  he  has  made  himself  a  tree- 
passer  oft  initio.  In  this  case,  the  plaintiff  c^msented  to  be  tsxed, 
and  he  cannot  now  take  advantage  of  his  own- wrong.  Pease  v. 
Whitney  et  al.,  8  Mass.  93.    Colman  et  al.  v.  Anderson,  10  lb.  105. 

The  opinion  of  the  court  was  delivered  by 

Bbnnstt,  J.  This  is  an  action  of  trover,  and  comes  befiire  the 
court  upon  a  case  agreed  upon  by  the  parties.  For  the  facts  of  tbtt 
case  the  court  would  refer  to  that  agreement  By  the  statute,  Rev. 
St  539,  ^  3,  personal  property,  not  in  the  possession  of  a  tenant, 
is  to  be  taxed  in  the  town  in  which  the  owner  resides.  The  15th 
section  of  the  statute  does  not  furnish  a  different  rule,  as  to  prop- 
erty of  this  description,  where  the  owner  resides  in  this  state. 
Blood  resi^ded  in  Norwich,  and  had  never  resided  in  Thetford.  He 
was  not  then  within  the  jurisdiction  of  the  listers  of  Thetford,  and 
their  whole  proceedings  as  to  him,  were  without  authority  and  void 
ab  initio.    The  case  oij^reston  v.  Boiton,  13  Pick.  13,  is  in  point. 

This  is  not  like  the  case  of  an  over.i>ahiation  of  one,  who  is  liable 
lo  be  taxed.  Where  a  person  is  subject  to  taxation,  and  he,  through 
mistake,  has  property  set  to  him,  of  which  he  is  not  the  owner,  or 
is  taxed  for  that  for  which  he  is  not  liable  to  be  taxed,  and  also 
where  there  is  an  overvaluation,  in  all  these  cases  he  has  a  remedy 
under  the  statute;  and  if  the  listers  shall  refuse  to  give  relief,  be 
may  appeal  to  the  selectmen ;  and  probably  in  such  case,  this  might 
be  held  to  be  the  only  remedy.  The  case  of  Osbom  v.  Danoers^ 
6  Pick.  ^,  much  relied  upon  by  the  defendant,  is  of  this  descrip- 
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tion.  The  general  rule  of  law  is,  that,  if  persona,  having  a  UmUei 
jadicla]  authority,  do  any  act  beyond  the  scope  of  their  authority, 
they  make  themselves  trespassers ;  though,  if  the  act  be  done  within 
the  limit  of  their  aath(«ity,  they  are  excused,  though  it  be  done 
through  an  erroneous  or  mistaken  judgment 

It  is  well  settled,  that  trespass,  and  not  case,  is  the  proper  reme- 
dy against  the  listers.  It  is  not  the  undue  assessment,  which  works 
the  injury,  but  the  subsequent  proceedings,  instituted  to  enforce  the 
payment  of  the  tax.  Trover  is  a  concurrent  remedy  with  trespass. 
It  is  said,  in  argument,  that,  at  all  events,  this  action  will  not  lie 
against  the  cdle»ctor ;  but  the  law  is  otherwise  in  this  stata  The  * 
opinion  of  the  majority  of  the  court  in  Wilcox  v.  8herunn,  1  D. 
Ch.  72,  has  been  frequ«:itly  overruled,  and  that  of  chief  Justice 
Chipman  established.  The  statute,  which  provides  that  no  col- 
lector shall  be  liable  to  any  action,  which  may  accrue  in  conse- 
quence of  any  mistakej  mischarge^  or  overcharge^  in  the  tax-bill 
committed  to  htm  for  collection,  does  not  apply  to  this  case.  This 
is  a  case,  where  the  action  accrues  by  reason  of  the  illegality  of  the 
imposition  of  the  tax ;  and  in  such  case  the  statute  gives  the  col- 
lector a  remedy  over  against  the  town.  The  case  in  the  9  N.  H. 
Rep.,  to  which  we  have  been  referred,  was  decided  under  a  statute 
of  that  state  widely  different  from  ours. 

It  is  urged  in  argument,  that,  as  theplaintiff  gave  in  his  own  list 
in  the  town  of  Thetford,  he  thereby  consented  to  be  there  taxed, 
and  that  he  ought  not  now  to  complain.  A  similar  fact  existed  in 
the  case  o{  Preston  v.  Boston^  12  Pick. ;  yet  it  was  held,  that  the 
consent  of  the  plaintiff  to  be  taxed  could  make  no  difference  in  a 
case,  in  which  there  was  no  legal  liability ;  and  that  it  would  not 
afford  any  sufficient  ground,  upon  which  to  levy  a  tax,  the  payment 
jof  which  was  to  be  enforced  by  compulsory  process.  It  would 
doubtless  be  true,  that,  if  the  willingness  had  continued  until  the 
time  of  payment,  so  that  it  might  have  been 'considered  that  the 
payment  was  made  voluntarily,  the  maxim  volenti  nonfit  iiyuria 
would  well  apply ;  and  no  action,  in  such  case  should  be  sustained 
to  recover  back  the  money. 

In  the  case  of  Pease  v.  Whitney,  8  Mass.  95,  it  was  held,  that, 
though  the  tax  was  improperly  assessed  upon  the  plaintiff,  yet  his 
request  to  the  assessors,  to  have  the  lands  in  question  assessed  to 
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htm,  was  ui  »iiw6r  for  the  asBetton  In  an  action  of  trespass  against 
ikem.  Tke  soundness  of  this  opinion  may  well  be  questioned.  The 
gravrnmn  of  tke  injury,  in  that  ease,  was  not  the  illegal  assessment ; 
but  the  proceedings,  had  under  the  color  of  the  process,  to  enforce 
the  payment  of  the  tax,  worked  the  injury.  To  hold  that  a  consent 
to  be  taxed  carries  with  it  the  consent  of  the  party  to  all  dermer 
proceedings,  which  may  be  had  to  compel  a  payment  of  the  asseae- 
ment,  is  a  deduction  altogether  gratuitous,  and  would,  as  it  seeme 
to  me.  In  eie<it,  establish  sudb  a  payment  to  be  what  the  law  calls 
a  990hmiary  payment.  But  in  the  present  case  the  plaintiff  had  re- 
quested the  collector  to  get  the  tax  abated,  informing  him  that  he 
had  been  two-folded  in  Norwich,  for  not  listing  the  horse  in  that 
town,  and  that  he  had  there  paid  the  tax ;  this,  of  course,  would 
•mount  to  a  withdrawal  of  any  consent  to  an  enforcement  of  the 
payment  of  the  tax  to  Thetford,  though  such  inference  should  oth* 
erwise  be  attempted  to  be  drawn. 

It  is  said,  that  the  plaintiff,  by  giving  in  his  list  tn  Thetford,  in- 
creased the  grand  list  for  state  and  school  taxes ;  and  that,  if  he  re* 
covers  in  this  action,  the  town  must  suffer  by  reason  of  his  wrong- 
fill  act.  It  is  a  sufficient  answer  to  this  argument,  to  say  that  il 
was  the  town's  own  folly,  to  accept  a  list,  in  a  case  in  which  they 
had  no  right  to  impose  a  tax,  and  incorporate  it  in  their  grand  list. 
The  town  should  not  complain  of  that  which  results  from  the  folly 
of  its  listers. 

We  think,  on  the  whole,  that  the  decision  of  the  county  coort 
should  be  reversed,  and  that  there  riionld  be  a  judgment,  on  the  t^ase 
agreed,  for  the  plaintiff  to  recover  twenty  dollars  damages,- and  bis 
costs  ;-^which  is  entered  up  accordingly. 
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fS  an  aodilor,  in  an  action  on  book  aeeoant,  decide  a  queetion  of  fact,  ttd  H 
appean,  from  hie  report*  that  there  waa  an/  testimoBy  before  him  tendinf 
to  prove  the  fact  ai  found  by  him,  hie  decUion  is  coacluaiTe ;  but  if  he  re« 
ports  all  the  eyidence,  on  which  he  based  his  finding,  and  that  CTideiice 
has  no  tendency  to  prove  the  fhct,  his  finding  may  be  coirected  by  tha 
court. 

Where  several  of  the  plaintiff  *a  charges,  in  an  action  on  book  account,  wera 
for  articles  delivered  to  others  on  account  of  the  defendanti  and  the  only 
proof,  as  to  any  order  firom  the  defendant  for  such  delivery,  was,  that  the 
persons,  to  whom  the  goods  were  delivered,  resided  in  tlie  immediate 

-  neighborhood  of  the  defendant,  and  was  frequently  employed  to  do  errande 
for  iiim,  or  that  he  resided  in  the  neighborhood  of  the  defendant  and  fw 
quently  labored  for  him,  or  that  he  resided  in  the  family  of  the  defendant, 
and  tliere  were  other  oharges  in  the  account  for  articles  delivered  to  the 
sai^a'e  person,  the  correctness  of  which  was  not  denied  by  the  defendant, 
and  the  auditor,  from  this  proof,  in  each  case,  found  the  feet  that  the  de- 
fendant authorized  the  delivery  of  the  articles,  it  was  held,  that,  in  each  of 
tbeae  caees,  the  evidence  had  a  Umdmcjf  to  prove  the  fiu:t,  and  that  therefera 
the  finding  of  the  auditor  waa  oonelusive. 

A  settlement  of  book  accounts,  by  the  parties,  is  as  conclusive  as  a  judgment. 
In  such  case,  it  is  not  competent,  in  an  action  on  book  account  between 
the  parties,  to  examine  the  accounts,  prior  to  the  settlement,  upon  the 
mere  mippomH&n  that  a  mistake  aziats ;  bat  the  error  must  be  first  pointed 
oat,  and  may  than  be  oonraotad. 

Book.  Aoooumt.  Judgment  lo  acoooat  was  rendered,  and  «a 
auditor  wap  appointed,  who  reported,  in  substance,  as  follows. 

Among  the  items  of  the  plaintiff's  account  was  a  charge  of  money 
''  paid  to  Hiss  Sbddon,  ^,56,"  whieh  item  ilie  defendant  disputed, 
but  the  auditor  allowed  the  same,  and  re^rted  that  be  presumed  a 
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request  from  the  defendant  to  make  the  payment  from  the  &ct  that 
Miss  Sheldon  '^resided  in  the  family  or  neighborhood  of  the  defend- 
ant."    The  defendant  also  objected  to  several  of  the  plaintiff'* 
charges  for  payments  to  Abby  Dexter;  but  the  auditor  reported, 
that  "  it  appeared  that  Abby  Dexter  resided  with  the  defendant  for 
several  years,  as  a  member  of  his  family,  and  that  there  were  other 
charges  for  payments  made  to  her,  which  were  not  objected  to/' 
and  that ''  the  auditor  presumed  a  request  '*  from  the  defendant  to 
deliver  the  articles.    The  defendant  also  object^  to  an  item  of 
93,00  in  the  plaintiff's  account,  for  articles  which  it  appeared  were, 
by  order  of  one  Rice,  delivered  by  the  plaintiff  to  one  Tnbbs  and 
charged  to  the  defendant,  in  reference  to  which  the  auditor  repwted, 
that  "  it  appeared  that  Rice  resided  in  the  immediate  neighborhood 
of  the  parties,  and  was  frequently  employed  by  them  to  do  errands,'' 
and  that  "  the  auditor  presumed  he  was  directed  by  the  defendant 
to  give  the  order  "  for  the  articles.    The  defendant  also  objected  to 
several  charges,  in  the  plaintiff's  account,  for  articles  delivered  to 
one  Fisher,  in  reference  to  which  the  auditor  reported  that  "  it  ap. 
peared,  that  said  Fisher  resided  in  the  neighborhood  of  the  parties, 
and  frequently  labored  for  them  and  others,"  and  "  the  auditor  pre- 
sumed a  direction  from  the  defendant"  to  pay  said  Fisher,  as  charged. 
The  defendant  also  objected  to  an  item  of  $7.00,  for  money  paid 
to  Mary  Ann  Nurss ;  but  the  auditor  reported  that  it  appeared,  that 
"  Miss  Nurss  lived  with  the  defendant  for  some  time,  and  there  was 
a  similar  charge  made  previous  to  this,  to  which  the  defendant  did 
not  object,"  and  "  the  auditor  presumed  that  the  defendant  directed 
Miss  Nurss  to  procure  the  charge  to  be  made  against  him. 

It  appeared,  that,  on  the  15th  day  of  Februarjr,  1822,  the  parties 
met,  for  the  purpose  of  adjusting  their  previous  dealings,  and  agreed 
upon  the  balance  then  due ;  but  no  settlement  was  made  up<m  the 
books  of  either  party,  and  the  dealings  between  them  were  contin- 
ued, as  before.  The  defendant  now  claimed  to  have  the  accounts 
adjusted  by  the  auditor,  which  accrued  prior  to  that  settlement ;  bat 
the  auditor  decided  that  he  could  not  go  back  of  that  settlement. 

The  auditor  reported  that  there  was  a  balance  due  to  the  plaintiff 
of  9977.68.  The  defendant  filed  exceptions  to  the  report,  which 
were  overruled  by  the  court,  and  the  report  was  accepted ;  to  which 
decision  the  defendant  excepted. 
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Whefe  to  andilof  presvaam  t  faet,  without  any  e? idenee  to  sua* 
taiJt  the  preaiinqitioiit  the  ooort  wSl  correct  the  error;  Wardmr^ 
/«tefos,ll  Vl.455;  Fh^daLr.  Waod,9Vt. 400. 

The  &et8  fimod  by  the  anditoff,  relatiwe  to  the  reaidenoe  and  oo» 
eupatioo  of  the  peiaoma,  to  whom  gooda  were  delivered,  fiimiahed 
no  evidence  to  warrant  the  conelnaton  that  the  defendant  authorized 
them  to  take  up  gooda  on  hia  account  The  fact,  that  aome  articlea 
were  charged^  aa  delivered  to  the  auoe  peraona^  and  not  diafMtedy 
fiirftiahea  no  evidence^  whkh  AouU  warrant  the  andhor  in  pre* 
aoming  that  they  were  authorized  to  take  up  other  goods. 

The  auditor  ahould  not  liave  refiiaed  to  examine  the  aceoonts 
prior  to  Feb.  15,  1822,  notwithatanding  he  finda  the  acconnta  were 
edjuated  to  that  date.  If  there  waa  a  mistake  in  that  aet^ement,  it 
wnahiadntytoinveetigateit;  DartimgY.Hatt,SYuOii  Unuing 
T.  Cbriftn,  lb.  45L 

S.  H.  4>  E.  F.  Hodges  for  plaintiff: 

The  plaintiff  submits  that  the  several  questions,  decided  by  the 
auditor,  were  merely  questions  of  facts ;  that  .there  was  evidence, 
from  which  he  might  legitimately  draw  his  conclusions ;  and  that 
these  are  not  subject  to  be  revised  by  any  other  tribunal ;  Keni^  t. 
Hancock,  13  Vt  519. 

The  opinion  of  the  court  waa  delirered  by 

Hbbakb,  J.  Two  classes  of  objections  to  the  auditoi'a  report 
hare  bean  nrged. 

The  first  in  t6  the  albwanoe,  by  the  auditor,  of  varioo^  itema,  for 
edielea  deKrered  to  third  person.  So  fiir  aa  the  queationa  depend 
upon  the  existence  of  facta,  and  the  auditor  has  found  the  fiicta,  hia 
finjiing  muat  be  eondusive^  The  question  here  is,  had  the  plaintiff 
any  authority  from  the  defendant  to  deliver  these  articles  to  those 
peracma  upon  the  defendant's  credit  ?  If  ^there  waa  any  testimony, 
which  tended  to  prove  such  authority^  and  the  auditor  so  finds,  this 
court  is  not  to  inquire  as  to  the  quantity  of  evidence,  that  ought  to 
aatiaiy  him.  But  if  the  auditor  reports  the  evidence,  upon  which  he 
baaed  his  finding,  and  that  evidence  has  no  tendency  to  prove  the 
fact,  hia  finding  then  is  erroneous,  and  may  be  corrected.  In  thia 
ease  there  is  evidence,  tending  to  prove  the  fact. 
78 
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The  auditor  has  found  the  fact  that  the  plaintiff  was  authorized 
hy  the  defendant  to  deliver '  those  articles.  We  regard  the  phrase- 
ology of  the  report  as  meaning  that  the  auditor  found  the  fact  as 
proved.  I  think  the  term  presumption  is  not  the  most  appropriate 
expression ;  but,  understanding  the  meaning  as  before  stated,  it  is 
of  little  importance  what  words  are  used  to  express  the  meaning*  A 
presumption  is  usually  more  matter  of  law  than  of  fact 

The  other  objection,  which  the  defendant  makes,  is,  that  the 
auditor  refused  to  go  into  an  examination  of  the  accounts  preirioas 
to  Feb.  15, 1822.  The  parties  were  competent  to  settle  and  adjust 
their  accounts  at  any  time ;  and  whether  they  did  so  settle  is  purely 
a  question  of  fact;  and  if  a  settlement  has  been  made  by  the  parties, 
it  operates  as  effectually  to  quiet  the  accounts  as  a  judgment,  and 
the  principle  of  law,  that  allows  of  the  correction  of  mistakes,  does 
in  no  sense  stand  in  the  way  of  this  view  of  the  case.  Whether  the 
account  has  been  settled  by  the  parties,  or  by  a  judgment,  it  is  not 
competent  to  go  into  the  examination  of  the  account,  upon  the  mere 
supposition  that  a  mistake  exists ;  the  error  is  first  to  be  discovered, 
and  then  it  may  be  corrected. 

The  case  of  Whitney  v.  Corwin  is  to  this  point.  It  was  urged 
by  the  defendant  in  that  case,  that,  if  the  account,  notwithstanding 
the  settlement,  was  stiti  open  to  correct  the  error  made  in  settlement, 
the  whole  account  was  open  and  unsettled,  and  that  consequently 
the  justice  would  lose  his  jurisdiction.  But  the  court  held  that  the 
settlement  was  not  to  be  disturbed,  any  farther  than  to  correct  the 
mistake,  and  that  the  whole  account  was  Qot  to  be  re-examined 

In  this  case  the  auditor  has  found  the  fact  of  thb  settlement  by 
the  parties,  and  he  decided  correctly,  in  not  disturbing  that  settle- 
ment, after  having  found  its  existence. 

Judgment  affirmed. 
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Town  of  Fawlbt  v.  Town  of  Sandoate. 

An  indorsement  upon  a  paper,  that  it  has  been  **  received  into  record,**  is  not 
a  eompliance  with  a  law  which  requires  it  to  be  recorded ;— the  record 
mnat  be  iiMde  bf  aotually  traMoribing  the  paper  into  a  book  kept  Ibr  that 
pnipoae. 

The  burden  of  proof  is  upon  the  town  causing  a  warning  out  process,  under 
the  statute  of  1801,  to  be  serred  upon  a  pauper  residing  within  its  limits, 
to  prove  that  the  warning  waa  recorded,  as  required  by  law,  within  one 
year  fiom  the  time  the  panper  commenoed  his  reaidenoe  in  the  town. 

And  the  court  will  not  presume  that  the  warning  was  recorded  within  the 
year,  from  the  fact  that  a  copy  is  produced,  on  trial,  which  is  certified  by 
the  town  clerk  to  be  <*  a  true  copy  ofrteord^'*  and  which  has  upon  it  a  copy 
of  a  certificate,  made  upon  the  original,  at  the  time  it  was  returned  to  the 
town  clerk's  office,  signed  by  the  town  clerk  then  in  office,  and  oertiiying 
that  the  warning  was  **  received  into  record,**  and  bearing  date  at  a  time 
within  the  year. 

When  the  time  of  recording  a  paper  in  the  town  clerk's  office  is  rendered  ma- 
'  terial  by  statute,  the  town  clerk*s  certificate,  showing  the  time  when  it 
waa  in  fact  recorded,  ia  competent  evidence  as  to  that  point. 

Appeal  from  an  order  of  removal,  made  by  two  jastices,  of  one 
Elizabeth  Draper,  a  pauper,  from  the  town  of  Pawiet  to  the  town  of 
Sandgate.  Plea,  that  the  last  place  of  legral  settlement  of  said  pau- 
per was  not  in  Sandgate,  and  trial  by  jury. 

On  trial  the  plaintiff  introdaced  evidence  tending  to  prove,  that 
Elizabeth  Hills,  the  mother  of  the  pauper,  came  to  reside  in  Sand* 
gate  in  the  spring  of  the  year  1806,  and  resided  there  from  that 
time  for  more  than  three  years,  that  the  pauper,  during  all  that 
time,  was  a  minor,  and  lived  under  the  care  and  charge  of  her 
mother,  and  that  the  said  Elizabeth  Hilk  was,  during  all  that  time^ 
a  widow. 

The  defendants  introduced  evidence  tending  to  prove  that  the 
said  Elizabeth  Hills  did  not  come  to  Sandgate  to  reside  until  the 
spring  of  the  year  1807,  and  that  she  resided  there  until  1810,  and 
they  introduced  a  certified  copy  of  the  record  of  a  warning  to  the 
said  Elizabeth  Hills  to  depart  from  said  town,  under  the  statute  of 
1801|  and  the  oflEicer's  return  thereon.    The  warning  was  dated 
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October  4,  1807,  and  was  dalj  served  October  7, 1807,  and 
indorsed,  by  the  then  town  c]erk,  as  follows ;  *'  Received  into  rec- 
ord, 9th  October^  1807."  The  certificate  of  the  town  clerk  attached 
to  said  oopy,  was  in  these  words;  ''Sandgate,  A|iril  7,  1843.  I 
hereby  oertify  the  fbregoiBg  is  a  tme  oopy  of  seeord,  as  racosdad 
among  the  records  of  the  town  of  Sandgate." 

The  plaintiffs  then  offered  in  evidence  a  copy  of  the  same  waniF 
ing  and  officer's  return,  with  the  town  clerk's  certificate  attadied 
thereto,  in  these  words ;  ''I  hereby  certify  that  the  above  is  a  tr«e 
copj  of  a  record,  made  by  me  March  98^  1843,  and  examined  by  me 
April  25, 1843."  The  defendants  objected  to  so  much  of  said  cer- 
tificate as  specified  the  time  when  the  record  was  made ;  but  the 
coort  overruled  the  objection,  and  decided  that  the  said  certificate 
was  pnmafade  evidence  that  the  said  warning  and  officer's  retwn 
were  not  recorded  in  the  town  clerk's  office  of  Sandgate  within  one 
year  after  the  said  Elizabeth  Hills  came  to  reside  in  said  Sandgate, 
and  that  the  said  warning  would  not,  theref<Mre,  prevent  the  said 
Elizabeth  Hills  from  gaining  a  settlement  in  Sandgate.  The  do* 
feodants  thereupon  submitted  to  a  verdict  for  the  plaintiffs,  and  ac- 
cepted to  the  above  decisions  of  the  court 

D.  RobtriB^  Jr.^  for  defendants. 

1.  Town  derks  are  made  certifying  officers,  as  to  wfaat  appears 
upon  the  records  of  the  town;  Rev.  St  90,  ^  33 ;  bat,  as  thisis  on- 
ly by  virtue  of  the  statute,  it  follows,  that  their  certificate  as  So  any 
extraneoas  fact,  soch  as  the  time  when,  or  the  oinnunstaneeB  nndar 
which,  any  record  was  made,  is  unofficial,  and  no  baiter  than  dw 
onrtificate  of  any  other  person.  When,  therefore,  in  thia  oaaa,  tin 
town  clerk  certifies  that  the  record  was  made  in  ldl3,  he  oeitifiea 
to  something  nof  tn  £fte  book^  and  we  want  his  oadi  ion  it  Ook  ▼• 
fFsttf,  2Vt31&  Hathami^r,  aoodrich,SYt.Vi.  BioigHr. 
Jordan,  6  Vt  580. 

S.  This  warning  is  Iband  upon  the  record.  It  appeared  mpam 
the  ree&rd  that  the  same  was  *'  received  inio  record  *'  en  the  Otb  of 
October,  1807, — and  it  is  so  certified  in  the  copy  given  in  evidence 
by  the  defondants.  This,  standing  by  itself,  it  oan  eoarce  be 
doubled,  shows  the  warning  **  entered  on  the  records  '*  of  the  tows 
at  that  date.    It  is  difficult,  then,  to  see  hew  the  certificate  apo» 
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tha  9afpf  prise&ted  by  die  pliitttiib,  thai  the  present  town  derk  r#* 
eorded  a  like  paper  iu  1840;  aflbrdi  any  efideaoe  that  the  fiiat  waa 
not  leeorded  prenonaly. 

&  ,  The  warniag  waa  retomed  by  the  eonatahle  in  proper  timoi 
and,  (apoo  the  coon's  suppositaoii)  the  to«m  derk  indorsed  upon  it 
**  Reeeif  ed  into  iMord,  October  9, 1807,"  and  affiled  thereto  hie 
name  and  official  character.  We  contend  that  Ihis^  of  itself,  at  ny 
retewith  the  sobseqeent  copying  of  the  paper  upon  the  town  booke^ 
would  be  an  entry,  on  the  records  of -the  town,  within  the  meaning 
of  the  statate.  This  paper  was  reeeived,  not  simply  ^or  record,  bat 
tnlo  reeord,  as  made  such  by  the  authentication  of  the  town  clerk, 
and  treating  that  as  an  entry  on  the  records  of  the  tovni*  making  il 
arecordofitsBK 

€f.  W.  Banmm  fbr  plalntiflk 

The  copy  of  the  record,  ghren  in  e?  idence  by  the  defendants, 
was  defcctire,  in  not  stating  when  the  original  proceu  was  recorded 
by  the  town  olerk»— learing  that  fact  whdly  to  iniereace.  The  pa* 
par  introduced  by  the  plaintiffit  had  no  farther  eflbct,  than  to  render 
certain  that  whieh  before  was  doubtfiil ;  and  the  certificate  was 
none  other  than  should  have  been  made  by  the  town  derk  upon  the 
paper  oiered  by  the  defendants.    8  Vu  89. 

.  The  opinion  of  the  court  was  delirered  by 

HntAKD,  J.  This  case  is  made  to  turn  upon  the  validity  of  a 
warning  out  process,  issued  by  they  selectmen  of  Sandgale  against 
Elizabeth  Htfls*  No  objection  is  made  to  the  process  itself,  or  to 
the  service  of  it  The  questions  grew  out  of  the  record.  The  law, 
in  force  at  the  time  the  process  issued  and  was  served,  required  a 
record  to  be  made  of  it  by  the  town  derk  in  one  year.  It  seems, 
that  the  officer  made  service  of  it  on  the  7th  of  October,  1807,  and 
retomed  it  into  the  town  dork's  office  on  the  9th  of  October,  and 
the  town  deric  endorsed  upon  it  **  Rec'd  into  record,  Oct  9, 1807." 
This  could  not  be  regarded  as  a  record.  If  there  was  not  orig* 
inally  a  settled  and  wdl  defined  meaning  of  the  term,  there  must  be 
at  this  time ;  and  it  is  hardly  to  be  supposed,  that  there  can  be 
9tj  difference  of  understanding,  as  to  what  the  term  imports.  The 
object  of  a  recwd  is,  not  only  to  give  the  instrument  pey;pete*<y,  but 
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pMicUif ;  and  it  19  now  well  understood,  that  that  is  to  be  dono  hj 
transcribing  the  paper  into  a  book  kept  for  that  purpose. 

But  the  copy  of  the  process,  which  the  defendant  produces,  has 
the  certificate  of  the  town  clerk,  that  the  same  is  recorded;  but 
neither  the  record,  nor  the  urtiJicaU  of  the  town  clerk,  shows 
when  in  fact  the  record  was  made,  and  the  defendant  insists  that  the ' 
court  will  infer  that  it  was  made  when  the  paper  was  receired  for 
record,[as  nothiag  appears  to  the  contrary.  This  will,  in  some  meas- 
ure, d^Mnd  upon  whom  rests  the  burden  of  proof. 

It  has  uniformly  been  held,  that  the  liability  of  towns  to  support 
their  poor  is  matter  *^  stricti  juris,"  and  not  a  matter  of  equity, — 
and  therefore  the  laws  affecting  those  liabilities  hare  received  a 
strict  construction.  In  this  case  the  town  of  Sandglite  seeks  to  be 
released  from  this  liability,  by  its  own  act,  and  to  fix  the  liability 
upon  Pawkt.  This  being  the  purpose  and  the  intended  effect,  be* 
fore  the  town  of  Sandgate  can  be  fireed  from  this  liability,  and  thus 
fix  it  upon  Pawlet,  it  should  appear,  <i^rtiMtftWy,  that  idl,  that  the 
law  requires  to  be  done,  was  done.  The  law  requires  this  record  to 
be  made  within  one  year.  It  then  becomes  the  duty  of  Sandgate  lo 
show  ajfirmaiivefy,  and  not  by  intendment,  that  this  requiritimi  of 
the  law  had  been  complied  with. 

But  the  plaintiff  introduced  a  copy  of  the  same  record,  with  the 
certificate  of  the  clerk  who  made  the  record,  setting  forth  the  time, 
when  the  record  was  in  fact  made.  The  defendant  objected  to  this 
certificate,  on  the  ground  that  the  statute  had  not  made  the  town 
clerk  a  certifying  officer  for  this  purpose,  ^ut  we  think  the  certi- 
ficate of  the  town  clerk  was  properly  (admitted,  to  show  the  time. 
The  /ai0  has  made  the  time  of  recording  material.  If  the  sutfmcil- 
fty  as  to  the  time  grew  out  of  the  fortuitous  happening  of  erents,  or 
the  accidental  coiMnaiion  of  circumstances,  it  would  be  difierent, 
and  the  time  probaUy  should  be  proved,  like  other  facts.  But  as  it 
is,  the  time  when  the  record  is  made  is  a  part  of  the  law,  that  gives 
it  any  efficacy,  and  we  think  the  officer  who  made  the  record,  is, 
by  the  law,  charged  with  the  duty  of  oertiiying  the  time. 

Judgment  affirmed. 
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jANUiLBT  TWBM,   1846. 
[ConUnaod  from  Mte,  psfe  IBB.] 


The  Probate  Court  for  the  District  of  Chittenden,  Charles 
D.  Kassok,  AdmiQistrator  of  Truman  Powell,  Prosecutor ,  v. 
Nehemlih  Saxton. 

Upon  a  general  demorrer  to  8  plea,  which  ia  deibetlTe  in  aubatanee,  jodgment 
-    will,  nerertheleaa,  be  rendered,  that  the  plea  ia  aufficient,  if  the  declaration 
ia  iatally  defeotive  in  aubatanee. 

If,  in  a  declaration  upon  an  adminiatrator'a  bond,  the  breach  aasigned  be  the 
non  payment  of  a  debt  allowed  by  the  commiaaionen  againat  the  eatate,  the 

'    creditor  muat  at  leaat  aet  forth  ao  much  in  hia  declaration,  aa  will  ahow  that 

.  the  adminiatrator  waa  liable  to  pay  the  whole  debt.    It  ia  not  aufficient  to 

allege  that  there  waa  a  large  amount  of  property  that  belonged  to  the  eatatCf 

"  and  more  than  sufficient  to  pay  all  debts  allowed  by  the  commissionera 

against  the  estate,  and  alt  charges  and  expenses  of  administering  on  the 

'  same."  And  if  the  state  be  in  fact  inaolrent,  the  declaration  muat  show 
that  an  order  of  diatribation  and  payment  haa  been  made  by  the  probate 
.  court. 

Debt  upon  a  bond,  exeeoted  by  the  defoDdant  and  one  Louisa 
Rice,  conditioned  for  the  faithful  performance,  by  the  said  Louisa^ 
of  the  duties  imposed  upon  her  by  law  as  administratrix  upon  the 
estate  of  Mark  Rice.  The  breaches  assigned  in  the  declaration 
were, — ^First,  That  the  said  Louisa  did  not  make  and  return  a  true 
inventory  of  the  estate  of  the  said  Mark  Rice ; — Second,  That  she 
did  not,  by  the  time  specified  in  the  bond,  nor  ever  before,  or  after- 
wards, render  to  the  probate  court  an  account  of  her  administration; 
-^Thfrd,  That  the  said  estate  was,  by  the  said  Louisa,  represented 
insolvent,  and  commissioners  were  appointed,  and  the  said  PoweU 
presented  before  them  a  claim  against  the  estate,  upon  which  there 
was  allowed  to  him  the  sum  of  $56.75 ;  that  <'  a  large  amooat  of 
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'  red  imd  personal  estate,  belonging  to  the  estate  of  the  said  Mark 
'  Rice,  came  to  the  knowledge  and  possession  of  said  Looisa,  as 
'  such  administratrix,  to  wit,  iBore  thai  $16,000,  to  wit,  on  the  aOth 
'  day  of  Apcil,  1830,  and  more  than  sufficient  to  pay  all  debts  al- 

*  lowed  by  the  said  comaussioners  against  the  estate  of  the  said 
'  Mark  Rice  and  all  charges  and  expenses  of  administering  on  the 

*  same ; "  and  that  the  said  Louisa  wholly  refused  to  pay  the  amount 
of  the  claim  so  allowed  to  the  said  Powell. 

Judgment  was  rendered  for  the  penalty  of  the  bond,  pursuant  to 
the  statute,  and  the  defendant  pleaded^  to  the  breaches  asMgned, 
that  the  said  Louisa  Rice  did  make  a  true  and  perfect  ia?entory.  of 
all  and  singular  the  goods  dec.  of  the  said  deceased,  and  cause  the 
same  to  be  appraised,  and  duly  returned  the  said  inventory  to  the 
said  probate  court,  and  the  same  goods  dtc  did  well  and  truly  ad* 
minister,  according  to  law,  nntii  discharged  from  her  said  admims- 
tration,  and  did  render  a  just  and  true  account  of  her  said  adminis* 
tration  to  said  probate  court,  to  the  acceptance  of  said  court,  and 
that,  by  reason  of  the  intermarriage  pf  the  said  Louisa,  her  power  as 
such  administratrix  ceased,  and  therefore,  on  the  14th  <tf  January, 
1833,  one  Walter  Robins  was  appointed  administrator  de  hmii$  mm 
of  said  estate,  and  accepted  the  trust,  and  gare  bonds  according  to 
law,  and  that  the  said  Louisa  delivered  up  all  the  goods  d&c  of  the 
said  estate,  which  were  not  administered  upon,  to  the  said  Robins, 
who  received  the  same.    To  this  plea  the  prosecutor  demurred. 

The  county  court  decided,  pro  forma,  that  the  said  plea  was  in* 
sufficient;  to  which  decision  the  defendant  excepted. 

C  D.  Kastbn  for  plaintiE 

CL  Adams  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Hbbabd,  J.  The  first  breach  assigned  is,  that  the  administratrix 
did  not  make  a  true  inventory  of  the  estate.  This  is  directly  sset 
by  the  plea.  The  second  breach  is,  that  she  did  not  render  an  ae- 
count  oi  her  administration  on  the  SOth  day  of  Aogost,  1830,  nor 
at  any  time  before,  or  afterwards^  The  plea  alleges,  th^t  she  did 
well  and  uuly  administer  the  estate,  until  discharged,  and  did  re»- 
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der  her  aecount^  which  was  accepted  bj  the  probate  court  The 
ihiril  breach  is,  that  she  did  not  paj  the  debts,  though  the  time  for 
so  doing  had  elapsed.  The  answer  to  this  is,  that  the  plaintiff  does 
■ot  aUefe,  that  the  probate  court  baa  Inade  anj  dectee  for  the  pay- 
ttent  of  the  debts. 

The  remark  is  so  common,  that  it  is  hardly  necessary  to  repeat 
it,  that  a  bad  plea  is  good  enough  for  a  bad  declaration ;  and,  as 
Ihe  plea  is  demurved  to,  we  must  look  back  and  see  whether  the 
plaiotiirhaa  set  op  enough  to  entitle  him  to  recoter.  It  is  dieged 
that  there  was  a  large  amount  of  property,  that  belonged  to  the  estate, 
and  more  than  enough  to  pay  all  debts  allowed  by  the  commission- 
ers, and  all  charges  and  expenses  of  administering  on  the  sosm. 
But  neither  the  amount  of  the  property  wm  the  amo»l  of  the  debts 
is  set  forth.  If  the  creditor  claims  to  hsTe  his  whole  debt  paid,  he 
must,  at  least,  set  out  so  nlucb  in  his  declaration,  as  will  show  that . 
the  administrator  is  liable  to  pay  the  whole.  If  he  had  stated,  that 
there  wae  sufficient  to  pay  the  debts,  after  paying  the  expense  of 
administration,  family  expenses,  and  assignment  to  the  widauf  and 
ibr  support  of  children,  it  would  hare  presented  a  different  question; 
and  nothing  short  of  this  would  present  a  state  of  facts,  from  which 
ihisoourl  could  decide  upon  the  administrator's  liability.  If  the 
estate  is  in  fact  solrent,  then  there  is  no  doubt  that  there  must  be  a 
decree  of  distribution  and  payment. 

As  this  declaration  stands,  there  is  no  such  arerment  of  facts,  as 
show  to  this  court  that  the  administratrix  had  sufficient  assets  to  pay 
all  the  debts ;  and  there  is  no  allegation  of  any  decree  for  the  pay- 
ment of  the  whole,  or  a  part.  > 

The  jpdgment  of  the  county  court  is  reversed,  and  judgment  ren- 
dered for  the  defendant,  that  the  plea  in  bar  is  sufficient. 
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George   B.  Shaw,   Administrator  of  Robert  Moodt,  v.  John 
W.  Partridge, 

The  renta,  which  accrae  from  the  w'M§  real  eetate  Avring  eoTertiure,  are 
the  abgolute  property  of  the  husband,  and,  in  case  of  hii  decease,  do  not 
suryiye  to  the  wife,  but  are  aaseta  in  the  hands  of  the  husband's  adminis- 
trator and  must  be  collected  by  him. 

If  the  lessee  have  coTcnanted,  by  the  terms  of  the  lease,  to  pay  rent  to  the 
lessor,  he  does  not  become  discharged  from  this  liability  by  assigning  the 
leasehold  premises  to  a  third  person ;  but,  in  case  the  rent  is  not  paid  by 
the  assignee,  as  it  becomes  due,  an  action  of  covenant  may  be  sustained 
against  the  lessee  therefor;  and  it  makes  no  difference,  in  this  respect, 
that  the  lessor  may  have  received  rent  from  the  assignee,  and  accepted 
him  as  tenant  of  the  premises.  But,  Ar  Hsbabd,  J.,  it  would  be  different, 
if  the  action  were  debt,  instead  of  covenant  broken. 

A  lessor  by  perpetual  lease,  reserving  rent,  has  an  assignable  interest  in  the 
estate ;  and  if  he  assign  his  interest  to  one  as  administrator  of  the  estate  of 
a  deceased  person,  such  administrator  will  hold  that  interest,  as  assets  of 
the  estate,  in  the  same  manner  and  for  the  same  purpose  that  he  holds  the 
other  property  of  the  estate,  and  subject  to  the  same  order  of  the  probata 
court. 

And  if,  the  lessor's  interest  in  the  estate  being  thus  assigned  to  an  adminis- 
trator of  an  intestate,  the  probate  court  decree  the  same,  as  part  of  the  in- 
testate's estate,  to  the  widow  of  the  intestate,  it  will  become  her  property ; 
and,  the  covenant  to  pay  rent  running  with  the  land,  she,  or  her  husband, 
if  she  subsequently  marry,  may  maintain  an  action  upon  that  covenant 
against  the  lessee. 

And  in  such  case  there  is  no  variance,  though  the  declaration  describe  a  per« 
sonal  covenant  by  the  lessee,  and  the  lease  offered  in  evidence  show  a  cov- 
enant running  with  the  land. 

This  was  an  action  of  covenant,  brought  to  recover  the  rent  r&- 
served  by  a  lease,  and  was  commenced  by  Robert  Moody,  who 
deceased  after  the  service  of  the  writ  upon  the  defendant  and  prior 
to  the  return  day  of  the  same.  The  plaintiff,  Shaw,  was  appointed 
administrator  upon  the  estate  of  Moody,  and  entered  to  prosecute 
the  action  before  the  justice^  to  whom  the  writ  was  made  returna- 
ble, and  the  action  came  to  the  county  court  by  appeal. 

It  was  alleged,  in  the  declaration,  that,  on  the  first  day  of  April, 
1830,  one  William  L.  Harrington  leased  to  the  defendant  certun 
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preniiiefly  bj  perpelaal  laue^  rarerring  a  yevlj  vent  of  $80.00; 
that  the  defendant  entered  into  poaaenion  of  the  deoBiaed  premiaea ; 
that,  on  the  fintday  of  Noreniber,  1828,  the  aaid  Harrington,  by 
deed  of  aasignnent,  transferred  d^o.  to  Jabez  Penniman,  adminia- 
trator  of  the  estate  of  George  T.  Harrington,  deceased,  the  sai^L 
premises  and  righta  demised  and  set  forth  in  the  said  lease,  together 
with  the  lease  itself;  that  the  said  prennses,  on  the  first  day  of 
January,  1890,  were,  by  the  probate  court  for  the  district  of  Cfaitp 
tenden,  set  off  to  Adelia  A.  Harrington,  widow  of  the  said  George 
-T.  Harrington,  as  a  part  of  her'  dower  in  the  estate  of  her  said  hus- 
band ;  that  afterwards  the  said  Moody  was  married  to  the  said  Ada* 
lia,  and  was,  at  the  time  of  commencing  this  action,  her  boeband;  . 
and  that  one  year's  rent,  which  became  doe  April  1, 1841,  was  still 
in  arrear  and  unpaid  to  the  said  Moody. 

The  defendant  pleaded  sereral  pleas,  as  fellows^ — 1.  N&n  at 
faehm,  52.  That,  after  die  service  of  this  writ,  and  before  die 
return  day  of  the  same,  the  said  Moody  deceased ;  and  that  there- 
upon the  said  rent,  sued  for,  survired  to  the  said  Adelia,  his  widow, 
and  vested  exclusirely  in  her;  and  therefore  the  administrator' 
could  not  prosecute  this  action.  3.  The  same,  in  substance,  as  the 
aecond.  4.  That  there  nerer  was  anystfch  deed  of  assignment,' 
from  William  L.  Harrington  to  Jabez  Penniman,  as  described  in' 
the  plaintiff's  declaration.  5.  That  the  said  William  L.  Harrmgton' 
conyeyed  all  his  interest  in  said  estate  to  one  Jabez  Penniman,  to 
hold  to  him  and  his  heirs  and  assigns  forerer,  and  that  Uie  same 
was  the  property  of  the  said  Penniman  at>  the  time  of  the  com- 
mencement of  this  action,  absque  hoc^  that  the  same  ever  belonged 
to  the  estate  of  the  said  George  Y.  Harrington,  or  to  the  said  Ade- 
lia. 6.  That  the  defendant,  after  the  making  of  the  leaae,  and  be- 
fore the  rent  sued  for  became  due,  assigned  all  his  interest  and  es- 
tate in  the  demised  premises  to  one  Frederick  Purdy,  who  entered 
into  possession  thereof,  and  that  the  said  Adelia  accepted  the  said 
Purdy,  aa  tenant  of  the  premises,  and  received  from  him,  as  such 
tenant,  one  year's  rent.  7.  That  after  die  making  of  the  said  lease, 
and  before  the  rent  sued  for  became  due,  the  defendant  assigned 
all  his  interest  in  die  premises  to  one  Nathaniel  Blood,  who  entered 
into  possession  of  said  premises;  and  that,  after  the  entry  of  said 
Blood|  the  said  Moody,  then  being  the  husband  of  the  said  Addia, 
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vsMptel  the  said  Blood  m  tbt  Uiw  mad  erijr  tteaat  of  tbBpraniMB» 
and  rtoeired  from  htm  one  ytar's  rent  of  the  premitefl. 

TJH  plaintiff  doaamed  to  the  aacond,  third,  sixth  and  aeventh 
plosi,  and  jomed  issue  apon  the  first  and  fonrthr  and  replied  to  the 
'  fifth  plea,  that,  at  the  tisse  of  the  dectee  of  the  probate  eoatt,  anen* 
tMed  in  i\m  declaration,  the  said  rents  and  profits  and  aH  inlereat 
in  the  same  belonged  to  the  estate  of  (he  said  Gtoorge  T.  Harringp 
ten;  and  upon  this  replication  to  the  fifth  plea  the  defendant  joined 
issue;    Trial  bjr  the  oonrt 

On  trial  the  parties  adnitted  the  existence  of  the  decree  <^  tbo 
probate  court,  setting  off  the  rents  reserved  npon  said  eatatti  to  the 
aaid  Adelia,  then  the  widow  of  Oeoi|^  T.  Harrington,  and  also  the 
inierqaarriage  of  the  said  Adelia  with  the  smI  Moody,  and  the 
death  of  said  Moodj.  The  plaintiff  then  offered  in  eridenee  the 
lease  dddaiBd  upon,  which  contained  a  oov^naiit  in  thaae  words ; 
'<  And  the  said  John  W.  Partridge,  for  himself  his  heirs,  exeootore 

*  and  administrators,  doth  covenant  and  agree  to  and  with  the  said 
'  V William  L.  Harrington,  hie  eaeeotors,  adnfeinistralors  and  assigns^ 

« that  he,  the  said  J<An  W.  Partridge,  his  exeoiHors,  administrator^ 
<  and  assigns,  dmll  well  and  trirly  pay,  or  caiiM  to  be  paid,  mto  tbo 
'said  William  L.  Harrington,  his  heirs,  faecntors,  adtawistf«tom» 

*  cr  assigns,  the  aforesaid  yearly  rent  or  som  of  830J9Q,  on  the  said 
'  firet  digr  of  April  annually,  during  tba  term  of  this  leaae,'^  &o. 
The  term  of  the  demise  was  expressed  to  be  ^'  from  iJia  day  of  the 
date  of  this  lease,  so  long  as  grass  grows  and  water  rmu."  Tin 
plsintiff  also  oiiiNned  in  evidence  an  assignment  of  the  said  tease^ 
and  of  the  interest  of  the  lessor  in  the  demised  premises,  from  WiK 
Ham  L.  Harrington  to  Jabea  Penniman,  vhkdi  purported  to  con^ 
vey  the  same  to  said  Peaninian,  ^'as  administraitor  to  the  estate  of 
George  T.  Hanington,  late  of  said  Burlington,  deceased,"  tohavei 
mid  to  hold  <'  to  him,  the  said  Jabes,  in  his  capaeity  aibresaid,  and 
to  Ins  heira  and  assigns  fiirevcflr."  To  the  admission  ef  these  pepen 
the  defendant  objected,  upon  the  ground  of  variance  between  thend 
and  the  declaration,  hot  the  court  overruled  the  objection,  and  adi* 
mitled  them  in  evidence. 

Upon  this  e^enoe  the  court  rendmred  judgment  in  favor  of  the 
plaintiff  apcn  aD  the  isaues  joined  in  the  case.  EzG^>tioBs  bgr  dei^ 
fendant 
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C  1>*  ISfltis^  for  defcfBdaiit 

I.    The  dedaratioii  is  bad  in  mbstance. 

I.  On  a  eovenaikt  entered  into  before  eovert&re,  and  on  wbieb 
the  husband  blaime  in  right  of  his  wife,  the  wife  thonld  be  joined. 

B.  The  declaratiea  ahowa  no  such  privUy  of  either  esiate,  or 
emiraei^  hi  the  plaintiff,  as  to  give  him  a  right  of  action  on  the  oo? • 
eoant    lGh.P1.403.    Stephen's  PL  326-31.  ^ 

&  Even  thoogh  Moody  took  hie  interest  in  the  lease  by  actual 
anignmeiU  from  the  original  lessor  and  his  assigns  to  himself,  he 
could  not  maintain  this  action  against  the  original  lessee,— 4>etween 
whom  and  himself  there  is  no  privity  rfcentraU,  The  assignee 
of  the  covenantee  cannot,  at  common  law,  maintain  an  action  on  an 
erpress  or  personal  covenant  of  the  lessee;  and  all  the  cases,  which 
■eera  to  sustain  the  contrary  doctrine,  are  those  ebntrolled  by  the 
statute  of  33  Hen.  8.,  c.  84.  Tkursby  ▼.  Plant,  1  Saund.  340,  n. 
3,  6.  Veman  y.  Smiih,  5  B.  &  Aid.  1.  Milnes  t.  Brcanch,  6  M. 
&  S.  416.  Church  ▼.  Brown,  15  Yes.  362,  363.  1  Ch.  PL  18, 
19, 23,  n. 

*  II.  There  is  a  Tariance  between  the  covenant  declared  on, 
WhiK^h  is  personal  to  the  defendant,  and  the  covenant  oflfered  in  evi- 
dence, which  is  evidendy  intended  to  run  with  the  land,  as  ft  binds 
both  the  covenantor  and  bis  assigns. 

III.  If  there  be  no  variance,  then  does  the  covenant  in  the  lease 
not  with  /As  kmd  and  follow  the  assignment  of  the  lessee  9  The 
true  distinction  is  taken  by  this  court  in  Kimpton  v.  Walker,  9 
Yt  1W,  where  it  is  said,  if  the  assignee  would  be  Hable  and 
bound  to  discharge  the  covenant,  then  it  does  run  with  the  land, 
and  an  assignment  of  the  term  and  acceptance  of  the  tenant  di^* 
charge  the  original  lessee,  t»  is  alleged  in  the  sixth  and  seventh 
pleas.  Holjbrd  v.  fiateh,  1  Dougl.  186,  and  note.  Williams  v. 
Bosanquet,  5  E.  €.  L.  72.  Marrow  v.  TVii^'n,  Cro.  EIi2.  715. 
The  seventh  plea  alleges,  that  the  assignee  expressly  covenanted  to 
pay  the  rent,  &,e.,  and  that  he  was  accepted  by  the  lessor  and  his 
assignees.  So  the  lessor  and  his  assigns  might  banre  covenant 
against  him  by  privity  rf  conireut,  debt,  by  privity  of  estate,  or 
ejectment,  for  non  payment  of  rent  j-^'-^which  shows  that  aR  privity 
is  destroyed,  as  between  these  parties. 

lY.    The  rent  survives  t^  the  wife  of  Moody.    It  was  not  th& 
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bmdj  but  the  right  to  the  annuity,  or  rent  reserved,  to  which  the 
wife  was  entitled ;  and  this,  not  being  rednced  to  possession  during 
eoveDture,  survives  to  the  wife.  The  annuity  was  her  "estate/' — 
the  iand  was  the  estate  of  the  lessee. 

V.  The  effect  of  the  assignment  to  Penniman  was  to  vest  the 
estate  in  him,  and  not  in  the  estate  of  O.  Y.  Harrington.  The 
wfrds  ''  administrator  "  d&c.  are  mere  descriptio  persona.  Story  on 
j&g.  150,  ^151.  The  words  "  heirs  and  assigns  "  are  the  technical, 
operative  words,  to  convey  an  estate  of  inheritance^  or  fee;  Shop. 
Touch.  101,  106-9.  Turrett  v.  Taylor,  3  U.  S.  Cond.  R.  96a 
8  Johns.  303.    9  Johns.  74. 


for  plaintiff. 


1.  The  rents  which  accrued  during  coverture,  and  which  were 
unpaid  at  the  decease  of  Moody,  go  to  his  executor,  and  not  to  the 
widow.  1  Sw.  Dig.  28,  37.  Decker  v.  Livingston,  15  Johns.  479. 
2  Kent  110, 113.    Reeve's  Dom.  Rel.  30. 

2.  The  lease  contains  an  express  covenant  to  pay  rent;  and  ia 
such  case  the  original  lessee  is  liable  to  an  action  of  covenant,  not* 
withstanding  his  interest  in  the  lease  was  assigned,  and  rent  has 
been  accepted  from  the  assignee.  Auriol  v.  Milk,  4  T.  R.  94. 
Thursby  v.  Plant,  1  Saund.  R.  233,  &  n.  5.  1  Ch.  PI.  36.  Dane's 
Ab.  c.  106,  art.  5,  §1.    4  Cruise  72,  76. 

3.  The  assignment  to  Penniman,.  in  the  terms  used,  could  not 
vest  the  legal  title  to  the  premises  in  Penniman,  in  his  personal  oft- 
pacity,  but  did  vest  the  whole  estate  and  interest  therein  in^  those 
who  were  entitled  by  our  law  of  distribution  of  estates ;  /^imner, 
Adm'r,  v.  Williams,  8  Mass.  162. 

4.  The  rent  reserved  in  the  lease  is  an  incorporeal  hereditament^ 
and,  as  such,  the  widow  was  entitled  to  dower  therein.  Rev.  St. 
289,  ^1.    2  Bl.  Com.  132.    4  Kent  40,  41. 

5.  But,  should  the  court  be  of  opinion  that  the  assignment  to 
Penniman  vested  the  legal  estate  in  him  as  a  private  perscMi,  then 
we  say,  that,  at  least,  it  conveyed  the  premises  to  him  in  Uust  tot 
the  benefit  of  Oeorge  Y.  Harrington's  estate;  Rev.  St  315,  $22; 
and  we  are  relieved  by  the  statute  of  Hen.  8.  This  statute  ha3  exe- 
cuted the  use,  thereby  making  the  legal  representatives  of  the  estate 
of  Oeorge  T.  Harrington  complete  owii^s  of  the  lands  and  temo- 
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ments,  as  well  at  law  as  in  eqaity.  2  l^L  Coip.  383.  1  Saand.  R. 
254,  n.  6.  WUIistim  ▼.  WMte,  11  Vt  40.  Thaa  the  use  became 
liable  to  dower,  and  was  prq^erly  set  off  to  the  widow  of  George  Y. 
Harrington;  2  Bl.  Com.  333;  Reeve's  Dom.  Rel.  90 ;  and  the  legal 
right  to  sue  for  and  reoorer  the  rents,  which  accrned  after  her  mar- 
riage with  Moodj,  rested  in  the  plaintiff 

The  opinion  of  the  court  was  delivered  bjr 

Hbbard,  J.  This  action*  is  based  upon  a  lease  from  William 
L.  Harrington  to  the  defendant,  dated  April  1,  1820,  which  lease 
contains  a  corenant  on  the  part  of  the  defendant  to  pay  to  the  said 
Harrington,  his  heirs,  or  assigns,  a  yearly  rent  On  the  first  day 
of  November,  1828,  the  said  Harrington  assigned  this  indenture, 
and  all  his  interest  in  the  premises,  to  Jabez  Penniman  as  adminis- 
trator of  the  estate  of  George  Y.  Harrington.  This  interest  was, 
by  the  probate  court,  on  the  first  day  of  January,  1839,.  set  off  to 
the  widow  of  the  said  George  Y.  Harrington,  as  part  of  her  dower 
i|i  his  estate.  Afterwards  the  said  Moody  intermarried  with  the 
widow,  and,  after  suit  brought,  but  before  trial,  he  deceased.  To 
the  action  the  defendant  has  pleaded  several  pleas  in  bar,  some  of 
which  were  traversed,  and  the  others  demurred  to.  Upon  these 
pleas  several  questions  are  presented. 

And  the  first  is,  whether  this  suit  can  progress,  after  the  decease 
of  Moody,  in  the  name  of  his  administrator.  By  the  marriage 
Moody  became  possessed  of  whatever  interest  his  wife  had  in  the 
premises*;  and  the  rent,  that  became  due  in  his  lifetime,  was  his, 
and  subject  to  his  control.  This  rent  baring  accrued  during  cov- 
erture, it  was  not  necessary  to  join  his  wife  in  the  suit,  and  it  does 
not  survive  to  the  wife.  The  result  would  be,  that,  if  the  husband, 
in  his  lifetime,  had  not  commenced  the  suit,  after  his  decease  this 
rent,  which  accrued  in  his  lifetime,  and  during  coverture,  would  be 
assets  in  the  hands  of  the  administrator,  and  must  be  collected  by 
him.  , 

It  is  farther  objected  to  the  plaintiff's  right  of  recovery,  that  there 
is  no  such  privity  of  contract  between  the  parties,  as  gave  Moody 
any  right  to  recover,-— on  the  ground  that  the  defendant,  before  this 
rent  had  accrued,  had  transferred  and  assigned  all  his  interest  in 
the  lease  and  the  premises  to  another  person.    This  objection  would 
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fa  well  lie,  if  tbe  actioo  had  been  brought  by  HarriogtoDi  tk  kssw, 
es  when  bt ought  by  an  assignee  of  the  leuor ;  and  thie  muat  depend 
upon  the  eavemmt. 

The  plea,  upon  which  thia  qaeation  ariaea,  and  to  which  there  k 
a  demaf rer,  allegea,  that,  before  any  of  thie  rent  accroed,  tbe  de- 
fendant set  over  and  assigned  all  hia  intereat  in  the  preniaea  to  one 
Blood,  who  entered  and  took  podsession  of  the  same ;  and  that  af- 
terwards the  said  Moody  receited  of  said  Blood  one  year'arent^  and 
then  and  there  accepted  aaad  Blood  aa  the  only  tree  aad  proper  ten- 
ant of  the  premises.  All  that  may  be  true,  and  not  discharge  the 
defendant  from  hia  covenant.  If  the  action  had  been  debt,  inelead 
of  covenant  broken,  it  would  be  difierent. 

When  the  landlord  leasee  tbe  premiaea,  he  takes  into  comiderfr' 
tion  tbe  fitness  and  responsibility  of  tbe  lessee.  The  lessee  aasigne 
the  premises  to  whom  he  pleases ;  the  landlord  hae  nothing  to  do 
in  selecting  the  undeff-tenant.  But  it  is  a  common  prineiple  of  law, 
that,  when  a  man  enters  into  an  express  covenant  to  pay  rent,  that 
covenant  continnes  binding  upon  him,  notwithstanding  he  have  as- 
signed tbe  lease.  The  same  rule  of  law,  that  woold  thus  rdiere 
him  from  hie  liability  on  bis  covenant,  would  abaolve  him  from  any 
liability  upon  his  promise  to  pay  a  stipnlated  sum  for  the  purchase 
of  property,  if  he  should  see  fit  to  divest  himself  of  that  property, 
before  the  promise  was  enforced.  This  point  is  fiilly  established  in 
the  case  of  Auriol  v.  Jfi7&,  4  T.  R.  94.  That  is  a  strong  case  and 
establishes  more,  than  is  necessary  in  the  present  case.  There  the 
lessee  had  been  dispossessed  of  the  demised  premises,  befixre  the 
rent  became  due,  by  the  operation  of  law  and  the  acts  of  other  per- 
sons. In  the  case  at  bar  the  defendant,  by  hb  own  deed,  assigned 
the  premises  to  Blood  voluntarily. 

The  main  question  remains  to  be  considered ;  and  that  is,  whetb- 
er  Adelta  A.  Harrington,  the  widow  of  George  T.  Harrington,  was 
legally  the  asMgnee  of  the  lessor,  so  that  she,  or  any  other  person  in 
her  right,  could  maintain  this  action.  The  objection  to  this  is,  that 
the  decree  of  the  probate  court  was  inoperative  and  gave  her  no 
interest  in  the  premises.  It  is  not  pretended,  bat  what  here  was  snch 
an  interest  in  land,  as  would  make  it  the  subject  ofjBUch  a  decree,  if 
this  interest  was  legally  in  the  estate  of  the  said  George  T.  Harring- 
ton.   This  waa  a  durable  leas6»  and  Waiiam  L.  Harrington  had  an 
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anignable  interest  in  the  estate,  and»  by  his  (leed  in  the  osnal  form, 
assigned  all  his  interest  in  the  premises  to  Jabez  Penniman,  as  ad- 
ministrator of  the  estate  of  George  T.  Harrington,  to  hold  ia  his 
capacity  of  administrator. 

The  inquiry  may  naturally  arise  here,'— in  what  other  way  conld 
this  interest  have  been  assigned,  so  as  to  have  Tested  it  in  the  estate 
of  George  Y*  Harrington?  If  it  had  been  assigned  to  the  estate,  in 
terms,  it  would  have  been  void.  There  being  no  other  depositary 
appointed  by  law,  the  administrator  was  the  proper  person  for  this 
purpose,  to  receive  the  title  for  the  time  being.  He  is,  pro  hoc  vice, 
the  representative  of  the  deceased,  and,  with  reference  to  the  prop« 
erty,  stands  in  his  pisoe.  ^ 

If,  then,  this  interest  was  held  by  Penniman  in  his  capacity  of 
administrator^  it  was  held  by  him  in  the  same  manner  and  for  the 
same  purpose,  that  the  other  property  of  the  estate  was  held,  and 
subject  to  the  same  orders  of  the  probate  court.  When  it  was  thus 
assigned  to  the  administrator,  it  became,  by  operation  of  law,  the 
prqperty  of  the  estate,  or,  more  properly  speaking,  a  part  of  the  es- 
tate, of  George  Y.  Harrington;  and,  by  virtue  of  the  decree  of  the 
probate  court,  it  became  the  property  of  Adelia  Harrington.  This 
was  a  covenant  that  run  with  the  land ;  and,  as  the  interest  in  the 
land  passed,  it  carried  the  covenant  along  with  it ;  so  that  there  was 
the  same  privity  of  contract  and  privity  of  estate  between  the  parties, 
that  there  would  have  been,  if  the  assignment  had  been  made  to 
George  Y.  Harrington  in  his  lifetime,  and  had  then  passed  to  his 
widow  by  the  decree  of  the  probate  court,  as  in  the  present  instance. 

This  also  disposes  of  the  question  of  variance ;  for,  with  this  view 
of  the  case,  the  plaintiff  declared,  at  leasts  according  to  the  legal 
effect  of  the  assignment. 

Judgment  affirmed. 
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Samvbl  Maxfibld  v.  Hadisom  Scott. 

A  penon,  who  it  tpecially  authorized  to  serra  a  writ,  and  who  serrM  tho 
same  hy  attaching  pioperty ,ai]d  dalivvn  the  pn^>ert7  to  a  receiptoi^  may  main* 
tain  an  action  upon  the  receipt,  against  such  receiptor,  in  his  own  name,  if 
the  receiptor,  after  due  demand  hy  a  legal  officer,  refuse  to  deliver  the  prop- 
erty to  he  disposed  of  upon  the  execution. 

If  the  receipt,  in  such  case,  is  signed  hy  several,  and  they,  in  terms,  "jointly 
and  severally  ^'  promise  to  keep  and  deliver  up  the  property,  or  pay  all  dam- 
age, the  officer  ta^ng  the  receipt  may  maintain  an  action  thereon  against 
any  one  of  such  signers ;  and  it  is  unnecessary  to  notice,  in  the  declaimtioii, 
the  fiict  that  there  wei^  other  signers  of  the  receipt. 

When  a  declaration  counts  directly  upon  an  instrument  in  writing,  and  does 
not  profess  to  recite  it,  it  is  sufficient  to  declare  according  to  the  legal  effect 
of  the  instrument. 

Where,  in  a  receipt  for  prc^rty  attached  upon  mesne  process,  the  receiptor 
promises  to  safely  keep  the  property,  and  deliver  it  to  the  officer  holding  the 
execution  which  may  be  obtained  in  the  suit,  or  **  pay  all  cost  and  damage,  in 
case  of  fidlure,"  and  the  judgment  finally  recovered  by  the  plaintiff  in  thesuit, 
together  with  the  cost  and  officer's  fees^for  which  the  receiptor  is  liable, 
amount  to  a  sum  less  than  ilOO,  the  county  court  have  not  jurisdiction  of  an 
action  upon  the  receipt,  notwithstanding  the  value  of  the  property  attached, 
as  expressed  in  the  receipt,  may  exceed  1100.00. 

If  the  county  court  have  not  original  jurisdiction  of  an  action  commenced  in 
that  court,  yet,  if  the  parties  mutually  agree  to  a  reference  of  the  action,  under 
an  order  of  court,  and  it  is  referred,  the  objection  on  account  of  the  want  of 
jurisdiction  is  thereby  waived. 

Assumpsit  upon  a  receipt  for  property  attached  on  mesne  proceas. 

The  plaintiff  alleged  in  his  declaration,  in  subetance,  that  he 

was  specially  authorized  by  a  justice  of  the  peace,  pursuant  to  Che 
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statBte,  to  senre  a  writ  in  <k?or  of  Henry  Mazfidd  against  Jabes 
Woodworth  and  George  W.  Woodw<Mth ;  that  he  made  senrice  of 
•aid  writ  npon  Jabez  Woodworth  by  attaehkig  certain  personal 
property^  deBcribing  it,  of  the  yalne  of  $t43.00 ;  that  he  delivered 
the  said  property  to*  Che  defendant,  who  promised  to  eaMy  keep  the 
same,  and  deliver  it  to  the  plaintiff,  or  any  proper  (^cer,  who  might 
hdd  an  execution  in  favor  of  Henry  Maxfield  npon  the  suit  afore- 
said, npon  demand,  or  pay  all  oost  and  damage  in  case  of  failnre ; 
that  the  said  writ  was  returned  turn  est  inventus  as  to  George  W. 
Woodworth;  that  the  said  Henry  Maxfield  eventually  recovered 
judgment  against  said  labez  Woodworth,  in  said  suit,  for  f60.M, 
damages,  and  $18.66,  costs  of  suit;  that  said  Henry  Maxfield  took 
out  an  execution  on  said  judgment,  and  delivered  the  same  to  one 
Morgan,  a  deputy  sheriff;  that  said  Morgan  duly  demanded  said 
property  of  the  defendant ;  that  the  defendant  refiised  to  deliver  the 
property  to  said  Morgan ;  that  said  Morgan  returned  the  execution 
to  the  derk  of  the  coort,  firom  w4iom  it  issued,  with  the  sum  of 
$2.61  endorsed  on  the  same  as  his  fees  there<^ ;  and  Chat  said 
judgment  and  execution  still  remained  unpaid. 

The  writ  was  made  returnable  to  the  September  Term,  1843,  of 
Franklin  county  court,  and  was  continued  to  the  April  Term,  1844, 
of  said  court,  at  which  term  the  parties  mutually  agreed  to  a  refer- 
ence of  the  cause,  under  an  order  of  court,  pursuant  to  the  statute, 
and  the  cause  was  so  referred.  At  the  next  term  of  the  court  the 
referees  made  their  report,  showing  the  facts  in  the  case  to  be,  in 
substance,  as  follows. 

The  writ  in  favor  of  Henry  Maxfield  was  sued  out,  and  the  plain- 
tiff was,  by  the  magistrate,  before  whom  the  writ  was  made  return, 
able,  authorized  to  serve  the  same,  and  service  thereof  was  made,  as 
set  forth  in  die  plaintiff's  declaration,  and  the  property  attached  was, 
by  the  plaintiff,  ddivered  to  Jabez  Woodworth,  and  a  receipt  was 
taken  by  the  plaintiff  therefor,  which  was  signed  by  die  defendant, 
and  by  Jabez  Woodworth,  Carlton  Woodworth  and  Charles  Spdd. 
ing.  Th^receipt  described  the  property  attached,  and  specified  its 
vdue  as  being  $151.00,  and  also  described  the  note  in  suit  as  be- 
ing given  for  $73.64,  and  the  signers,  in  terms,  *'  jointly  and  sev- 
erally "  promised  to  keep  the  said  property  safe,  and  deliver  the 
same  to  the  plaintiff,  or  any  proper  c^cer,  who  might  have  an  exe- 
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eiitioci  in  fkror  of  H^nry  Mufield  upon  tb^  writ  ftfimttid,  «po« 
demand,  "  or  pay  all  coat  and  damage  in  eaaa  of  feilura"  Jod|^ 
ment  was  'eyentually  raeoverod  by  Henry  Maxfield,  in  aaid  anit, 
againat  Jabez  Woodworth,  for  the  soma  apecified  in  the  dedara* 
lion,  and  an  execution  waa  taken  cot  and  placed  in  the  handa  of  a 
deputy  aheriff,  in  doe  aeaaon,  who  made  a  legal  demand  of  the  prop- 
erty of  the  defendant,  and,  the  defendant  not  delivering  to  him  the 
property,  he  returned  the  exacntion  with  bia  feea  indoraed  thereon* 
amounting  to  $2.61,  The  judgment  and  execution  remained  nn^ 
paid. 

The  defendant  inaiated,  before  the  refereea,  that  the  plaintiff 
ooold  not  recover,  unleaa  he  proved  that  he  had  paid  aaid  execntioii, 
or  had,  in  aome  way,  become  liable  to  pay  it;  but  the  reiereee  de< 
eided  that  the  facta  proved  in  the  caae  were  aufficient,  to  entitle  the 
plaintiff  to  maintain  thia  action  for  the  benefit  of  Hemry  Maxfield« 
The  defendant  objected  to  the  receipt,  aa  evidence  in  the  caae,  oq 
the  ground  that  it  waa  aigned  by  severaP,  whereaa  the  dedaratioQ 
deacribed  a  promiae  by  the  defendant  alone ;  but  the  referees  over* 
ruled  the  objection.  Tlie  defendant  alao  inBi9ted  that  the  county 
'  court  had  noi  jurisdiction  of  thia  caae,  aa  the  whole  aum  of  the  judg- 
ment and  expenaea,  which  the  plaintiff  could,  in  any  event,  recover^ 
waa  lesa  than  $100 ;  thia  objection,  also,  was  overruled ;  and  the 
refereea,  who  reported  that  they  intended  to  decide,  in  all  rcepecta» 
according  to  the  principles  of  law,  found  a  aum  due  to  the  plaintiff 
of  988.14. 

The  defendant  filed  exceptions  to  the  report,  which  were  over* 
ruled  in  the  county  court,  and  judgment  waa  rendered  in  favor  of 
the  plaintiff  upon  the  report.    Exceptions  by  defendant 

Hunt  Sf  NutHng  for  defendant. 

Judgment  should  be  rendered,  upon  the  report,  for  the  defendant 
to  recover  his  coats. 

1.  An  authorized  oCBcer  has  all  the  authority  of  a  regular  ofll- 
eer,  but  incurs  none  of  (he  liabilities.    Rev.  St.  171,  ^§  S3, 33. 

2.  A  veceipt  for  property  atuchied,  if  aigned  by  two  or  more,  ie 
necessarily  a  joint  contract,  and  cannot  be  sued  aeverally,  tboogh  ii 
may  express  a  joint  and  several  promiae. 

3.  If  aeveral  aoita  could  be  maintained  on  the  receipt,  yet,  in  tte 
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in  whUh  this  declaration  i»  drawn,  the  receipt  ahdnld  have 
been  rejected  for  Tarionee. 

4.  If,  from  the  examination  of  the  contract  declared  upon,  with 
the  ad^damnmmf  it  appears  that  the  court  have  not  jarisdiction  of 
the  eanae  of  action,  the  cause  should  be  dismissed  on  motion,  and 
this  at  any  stage  of  the  proceedings.  Rev.  St  170.  lb.  160,  ^  7. 
nmHpsan  T.  CMmy,  6  Vt.  08. 

6.  It  will  be  seen,  from  the  declaration,  that  the  execution,  with 
the  officer's  fees  thereon,  in  faror  of  Henry  Max^eld  against  Jabez 
Woodworth,  was  the  only  measure  of  damages ;  and  this  with  the 
interest  thereon  being  less  than  $100,  the  suit  was  originally  cog- 
nisable before  a  justice  of  the  peace,  and  not  before  the  county 
court  Tkompsan  v.  Cohnf,  6  Vt  93.  Bates  ▼.  Dewmr,  4  YU 
178.  S(mihwiekeiaL^,Merria,SYtSM.  Ladd  y.  HiU,  4^  Yi. 
164.  Morrison  ?.  Moore,  4  Vt  264.  Putney  ▼.  Bellows,  8  Vt 
872.  Perkins  v.  Rich,  12  Vt  692.  Kxttredgt  v.  BMins,  12  Vt 
Ml. 

6.  The  court  not  having  jurisdiction  of  the  subject  matter,  no 
act  of  the  party,  such  as  going  to  trial  upon  the  merits,  referring 
the  case,  &c.,  can  give  them  jurisdiction ;  and  a  motion  to  dismiss 
is  never  out  of  time.  Thompson  v.  Colony,  6  Vt  Oa  Stoughtm 
V.  Mott,  13  Vt  175.  Ewms  v.  BaUon,  2  Dall.  368;  Perkins  v. 
Porkms,  7  Oonn.  558.  Latham  v.  Edgerton,  9  Cow.  237.  jBor- 
dm  V.  FUek,  15  Johns.  141.  MiOs  v.  MarHn,  19  Johns.  33.  Big- 
ohm  V.  Steams,  lb.  39.  Reynolds  v.  Omis,  7  Cow.  269.  Mar^ 
tin  V.  Commonwealth,  1  Mass.  347.  Lawrenee  v.  Smith,  5  Mass* 
362.. 

H.  E.  HyhbeU  and  A.  O.  Aldis  for  plaintiff. 

1,  The  county  court  had  original  jurisdiction  of  the  cause. 
UpcHi  the  face  of  the  declaration  the  matter  in  demand  was  more 
than  $100.  The  defendant  is  sued,  as  upon  his  several  receipt  to 
r^eliver  property  valued  at  $151.00.  CaiUn  v.  Lowry,  1  D.  Ch. 
396.    Page  7.  Thrall,  U  Vt230. 

2.  The  agreement  of  the  parties  to  refer  the  case  gives  jurisdic- 
tion to  the  court  to  accept  the  award  of  the  referees.  On  the  face 
qf  the  record,  in  the  case,  the  court  had  jurisdiction  of  the  parties 
end  of  Uh)  nii;W  mattert    The  «ourt,  by  agreement  of  parties,  and 
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a  tule  of  court,  ''  may  refer  any  eaose  pending  in  saeh  ooort*' 
Rev.  St.  162,  ^  21.  The  court  can  only  tell  if  a  cause  be  **  pend- 
ing" by  inspecting  the  record.  In  this  case  it  was  impossible  for 
the  court  to  anticipate  what  facts  might  be  shown  on  trial,  which 
might  tend  to  sustain,  6r  take  away,  its  jurisdiction,  f^go  ▼. 
Remington,  eVt.  13L 

But,  even  if,  on  the  record,  the  court  had  no  apparent  jurisdic- 
tion, the  agreement  to  refer  gives  jurisdiction  to  the  court,  to  accept 
Ae  report  of  the  referees.  An  agreement  to  refer  is  the  voluntary 
act  of  the  parties,  and  they  thereby  waive  all  questions  as  to  the 
jurisdiction.  Forseth  v.  Shaw,  10  Mass.  253.  The  plaintiff,  after 
a  rule  to  refer,  cannot  enter  a  nonsuit,  or  discontinuance,  without 
the  consent  of  the  other  party.  Haskell  v.  Wkitneff,  12  Mass.  47. 
4  Dall.  222. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  Several  questions  have  been  made.  1.  It  is  ob- 
jected, that  the  plaintiff  cannot  maintain  this  action,  for  the  reason 
that  he  was  an  authwized  person.  If  the  law  recognizes  him  for 
the  purpose  of  making  legal  service,  and  creating  a  Hen  by  way  of 
attachment  of  property,  all  this  power  would  be  lost,  if  he  could 
not  perfect  the  lien  in  the  manner  here  attempted.  The  case  of 
Tkayer  v.  Hutchinson  et  at,,  13  Vt.  504,  establbhes  the  authority 
of  the  receiptor  to  pursue  the  prq>erty  for  the  benefit  of  the  author* 
ized person.  If  the  receiptor,  in  such  case,  could  pursue  the  prop- 
erty against  a  third  person,  the  authorized  person  could  have  his  ac- 
tion against  the  receiptor, 

2.  It  is  objected,  that  the  suit  should  have  been  against  all  the 
signers  of  the  receipt.  This  is^fully  disposed  of  by  the  receipt  itself. 
The  signers  take  upon  themselves  a  joint  and  several  obligation. 

3.  As  to  the  variance, — the  declaration  is  according  to  the  legal 
effect  of  the  receipt;  and  that  is  sufficient,  when  the  action  counts 
directly  upon  the  paper.  In  this  case  the  plaintiff  does  not  recite 
the  paper,  but  declares  against  the  defendant,  according  to  his  lia- 
bility, and  the  paper  is  merely  given  in  evidence. 

4.  The  next  objection  to  the  judgment  of  the  county  court  ia, 
that  the  court  had  no  original  jurisdiction  of  the  suit.  The  question 
of  jurisdiction  is  not  unfrequently  a  very  perplexing  question,  and  the 
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coactB.haTei  in  a  fariety  of  oasaSy  attempted  to  gi?e  some  generid 
rules  in  relation  to  the  subject ;  but  it  is,  after  all,  found  that  each 
case  must^  in  some  measure,  depend  upon  the  particular  circumstan- 
ces of  the  case ;  and  there  is  a  degree  of  discretion  allowed  to  the 
county  court,  in  determining  the  question.  But  I  believe  it  has  al- 
ways been  held  necessary,  that  the  plaintiff  should  do  so  much,  at 
least,  as  to  state  his  case  on  paper,  in  such  a  manner,  that,  if  all  he 
alleges  is  true,  it  will  appear  that  the  court  has  jurisdiction.  If  he 
does  that,  and  the  claim  sound  in  damages,  and  by  the  proof  it  ap- 
pears that  he  had  reasonable  grounds  for  believing  that  he  should 
recover  over  9100,  still,  in  ordinary  cases,  if  the  damages  happen 
to  fall  below  $100,  the  case  will  not,  of  course,  be  dismissed  for 
want  of  jurisdiction. 

To  determine  whether  the  court  had  jurisdiction  in  this  case,  it 
becomes  necessary  to  see,  in  the  first  place,  what  the  plaintiff  sets 
up,  as  the  basis  of  his  daim.  It  seems  that  the  plaintiff  was  author- 
ized to  serve  a  writ,  that  he  attached  property  upon  the  writ  to  the 
value  of  more  than  $100,  and  took  the  receipt  of  the  defendant  and 
others  for  the  prq[>erty,  in  which  they  jointly  and  severally  promised 
to  keep  and  deliver  the  prc^erty,  ''  or  pay  ail  cost  and  damage  in 
ea$e  of  failure ;"  and  the  amount  of  the  note,  upon  which  the  prop- 
erty was  attached,  is  specified  in  the  receipt.  The  plaintiff  in  that 
suit  obtained  judgment  and  took  his  execution  and  delivered  it  to 
an  officer,  and  this  property  was  demanded  of  the  defendant,  and 
was  not  delivered,  and  this  suit  is  brought  against  him  to  recover 
the  cost  and  damage  occasioned  by  the  defendant's  failure  to  deliver 
the  property,  agreeably  to  the  terms  of  the  receipt  This  is  the 
basis  of  the  plaintiff's  claim,  as  he  has  given  it  himself.  By  looking 
farther  into  the  writ,  we  shall  see  what  he  sets  up  as  the  measure  of 
the  damage  upon  his  own  basis. 

By  the  declaration  it  appears  that  the  judgment  in  that  suit,  dam- 
ages and  cost,  amounted  to  $79.60,  and,  with  the  other  incidents  to 
it,  in  the  whole,  amounted  to  $84 ;  and  the  plaintiff  sums  up  and 
condudes  his  declaration  by  saying,  that  said  judgment  is  wholly 
unsatisfied,  that  it  is  still  in  force,  and  the  same  is  still  due,  with 
the  fees  and  interest  on  the  same,  and  that  the  defendant  refiises  to 
pay  the  same,  though  it  has  been  demanded  of  him.  From  this  it  is 
apparent,  that  his  claim,  as  he  has  seen  fit  to  prei^t  it,  is  as  much 
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k  matter  of  eompatation,  as  a  note  of  band.  He  only  daima  the 
amount  of  the  judgment^  officer'a  fees  and  intereat.  Be  seta  op  no 
olaim  to  the  valae  of  the  property,  but^  agreeably  to  theteitnaof  the 
receipt,  he  goes  for  the  damage  and  coat  occasioned  by  a  failure  oil 
the  part  of  defendant  to  deliver  the  property  to  the  offlcer,  whea 
demanded.  This  being  all  he  was  entitled  to  recover,  and  all  that 
he  could  reasonably  Buppose  that  he  was  entitled  to  recover,  and, 
above  all,  being  all  that  he  has  declared  for  in  his  writ,  it  is  very 
clear,  that,  when  the  action  was  entered  in  the  county  court,  that 
court  had  no  jurisdiction  ofjt. 

When  the  case  thus  stood  in  the  county  court,  the  defendant,  as 
well  as  the  plaintiff,  having  the  whole  of  the  plaintiff's  claim  set 
forth,  by  which  they  had  an  opportunity  to  know  and  judge  of  it, 
agreed  to  a  reference ;  iind  the  question  now  is,  what  effect  that 
agreement  to  refer  the  case  had  upon  the  jurisdiction  of  the  court. 

In  the  first  place,  it  would  be  inequitabk  and  unjust  for  the  de- 
fendant to  experiment  upon  the  merits  of  the  plaintiff's  claim,  before 
a  tribunal  created  by  the  parties,  for  the  express  purptose  of  taking 
a  more  equitable  view  of  the  case,  than  would  be  consonant  with 
the  rules  and  legal  forms  of  proceeding  before  the  court,  and,  whea 
unsuccessful  there,  to  throw  himself  back  upon  a  defect,  that  was 
apparent  in  the  outset,  and  which  might  have  been  taken  advantage 
of,  before  the  eipense  of  litigating  the  merits  of  the  case  had  been 
incurred. 

In  the  second  place,  we  think  that  the  statate,  providing  for  thia 
mode  of  trial,  intended  to  take  the  case  out  of  the  ordinary  principles 
of  law,  which  govern  proceedings.  It  is  regarded  as  a  mere  arbi- 
tration, for  most  purposes,  and  the  court  will  not  revise  any  of  the 
doings  of  the  referees,  unless  they  say  in  their  report  that  they  in- 
intended  to  be  governed  by  legal  principles.  The  case,  under  the 
provision  of  the  statute,  is  kept  so  far  in  the  court,  that  Kens  may  be 
preaerved,  and  execution  issue  to  carry  into  effect  the  judgment  of 
the  referees.'  When  the  cause  is  referred,  it  is  before  another  (ri6tc- 
'nai;  and  it  is  not  unusual  that  the  parties  refer  matters,  not  em- 
braced in  the  action  in  court.  In  England,  and  in  some  of  the 
United  States,  this  reference  is  caijed  an  or&ilrctf»aii,-^he  court 
still  retaining  all  the  power  over  it,  that  our  court  does  over  the  ref^ 
erence.    The  effect,  in  short,  of  this  reference,  as  of  all  others^  is^ 
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to  waiUfe  all  those  qnestiohs  of  formality,  and  teehmcaikif,  that  oth- 
erwise might  ha^e  been  insisted  on,  and  transrer  the  matters  to  a  di& 
ferent  tribunal,  which  only  takes  cognizance  of  the  merits  of  the 
controTersy.  The  question  of  jurisdiction  is  determined  by  statute; 
umI  the  BtaUite  has  determined  this  mode  of  trial;  there  is  nothing, 
therefore,  in  this  view  of  the  case,  inconsistent  with  the  general 
doctrine, — thai  this  question  never  comes  too  late. 

3.  In  the  next  plarce,  we  regard  this  question  as  having  heen,  in 
effisot,  passed  upon,  and  as  not  being  entirely  an  open  question.  In 
the  case  otEddp  v.  Sprague^  10  Vt.  216,  which  was  an  action  for 
the  warranty  of  a  horse,  the  referees  did  not  find  a  warranty,  but  a 
deceit.  The  court  sustained  the  report,  although  the  issue  tried  by 
the  referees  was  npt  the  one  joined  in  court,  nor  one  growing  out  of 
the  declaration.  In  the  case  of  LecaAud  v.  BeUows^  8  Vt.  84,  the 
same  doctrine  is  held. 

Judgment  affirmed. 


Eaton  &  Shaw  v.  Hiram  M.  Whitcoms. 

The  firm  of  F.  &  S.  having  an  account  against  W.,  F.  sold  ont  his  interest  in 
the  property  and  demands  of  the  firm  to  E.,  and  E.  entered  into  partnership 
with  S.,  and  the  basiness  was  cond acted  under  the  firm  of  £.  &  S. ;  after  this, 
and  after  E.  &  S.  had  ceased  transacting  basiness  as  partners,  W.  examined 
his  account  upon  the  books  of  F.  &  S.,  and  admitted  it  to  be  correct,  and  con- 
sented that  it  might  be  charged  to  him  upon  the  books  of  E.  &  S.,  and  it  was 
accordingly  so  charged ;  and  it  was  held  that  E.  &  S.  might,  in  an  action  on 
book  account  in  their  own  names  against  W.,  recover  the  amount  thnt  trans- 
fenyd  from  the  books  of  F.  &  S. 

In  such  case,  F.  &  S.  having  an  account  against  W.,  S.,  who  was  a  member  of 
the  firm,  contracted  with  W.  for  a  quantity  of  building  materials,  to  be  used 
by  S.  in  the  erection  of  a  house  which  he  was  building  for  himself,  and  in 
which  the  ton  of  F.  h  S.  had  no  interest,  and  agreed  that  the  same,  when 

•  furnished,  should  apply  in  payment  of  the  account  which  F.  &  S.  then  had 
against  W.,  and  that  the  balance,  which  should  be  due  for  the  materials,  should 

'  be  paid  in  goods  out  of  the  store  of  F.  &  S.  W.  knew  that  F.  had  no  interest 
in  the  building  on  which  these  materials  were  to  be  used,  but,  relying  upon 
this  agraement  on  the  part  of  S.,  famished  materiab  to  S.  to  an  amomt  ex- 
81 
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property  and  demands  of  the  finn  of  F.  is  B.  to  E«f  and  £.  eateied  iato  co- 
partnership with  S^  and  the  baeinees  was  conducted  vnder  the  firm  of  E.  & 
S.,  and  W.  consented  that  the  account  standing  against  him  on  the  books  of  F. 
h  S.  should  be  chaiged  to  him  on  the  books  of  E.  h  8.  "W^  after  he  had  de- 
liTeied  to  S.  lumber  soffieient  to  pay  the  aceoant  of  F.  fc  S.  against  him,  cob- 
tinned  to  Aimish  materials  to  8^  and  6om  timt  to  too,  bo^  belbre  and  allof 
the  firm  of  E.  &  S.  had  commenced^  took  goods  from  the  ston,  intending  to 
have  them  apply  in  payment  for  the  lumber  thus  deliyered  by  him  to  S^  and 
which  goods  S.  delivered  to  him,  also,  with  the  understanding  that  they  were 
to  apply  in  payment  for  such  lumber.  The  lumber,  kc^  delivered  by  W.  to 
8.,  was  all  delivered  prior  to  the  formation  of  the  firm  of  E.  &  &  None  of 
this  lumber  w«#  credited  on  the  books  of  F.  fc  S.»  or  E.  fc  8^  and  neitheT  F. 
nor  £.  was  aware  but  that  ihe  account  against  W^  as  it  stood  upon  the  books, 
wss  wholly  due  from  W.,  they  neither  of  them  having  any  knowledge  of  the 
contract  between  S.  and  W.  And  it  was  held,  in  an  action  on  book  account, 
brought  by  E.  Ic  8.  against  W.,  that  the  contract  thus  made  by  8.  was  within 
the  scope  of  his  authority,  as  partner,  and  that  the  amount  doliveied  to  him 
by  W.  must  o^Mt  against  the  account  of  £.  k  8.  against  him. 

.  But,  it  appearing  that  W.  had  also  delivered  to  E.  &  S.  lumber  &c.  which  was 
used  for  the  benefit  of  the  firm,  and  which  was  delivered  expressly  in  pay- 
ment of  the  account  of  the  firm  against  him,  it  was  also  held  that  the  amoant 
thus  delivered  must  be  first  ofiet  against  the  account  of  the  firm,  and  that 
then  so  much  of  the  amount  delivered  by  W.  to  8^  under  the  above  contract, 
as  was  necessary  to  balance  the  remainder  of  the  account  of  the  firm,  should 
be  offset  against  that  account ;  and  that  W.  was  not  entitled  to  recover 
against  the  firm  any  balance,  for  the  property  thus  delivered  to  8.,  above  what 
was  necessary  to  bahmce  the  account  of  the  firm,  after  first  applying  the 
hems  which  accrued  in  express  payment  of  the  account  of  the  firm,  and  of 
which  the  whole  firm  received  the  benefit 

BooE  Account.  Judgment  to  aecoant  wm  reedered  la  the 
county  coart,  and  an  auditor  waa  appointed^  who  roported  the  facts 
found  by  bim  aa  follows. 

The  plaintifia  preaented  an  account  of  $49.65 ;  of  which  aum 
$39.55  waa  priginally  an  account  in  favor  of  the  firm  of  Fuller  &, 
8haw  against  this  defendant,  for  gooda  delirered  by  tbem  to  the  de> 
fendant,  while  they  were  partners  in  the  mercantile  bostnesa.  Oa 
the  4th  day  of  March,  1848,  Thomas  H.  Fuller,  one  of  the  firm  of 
Fuller  d&  Shaw,  sold  to  Horace  Eaton,  one  of  the  present  plaintiib^ 
all  his  interest  in  the  goods  and  demands  belonging  to  the  finn  of 
FuUer  &  Shaw,  the  acoount  of  the  defendant  being  inekded  in  ifae 
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0ile»  uid  at  the  Mfew  time  BetoD  eatered  into  ptrtnertliip  widi 
SbkWf  aad  thejr  ecmtuiued  to  tranea^t  buineis  as  merehants,  under 
tint  firm  of  Eaton  Sl  Sfaa#,  a&ta  loeie  tkam  in  Oetober,  194SL  On 
the  8th  day  of  Oeiober,  1B4SI,  aeon  after  the  firm  of  Eaton  d&  Shaw 
failed  io  btteieeaa,  Fuller,  the  forftier  partner  of  Shaw,  being  then 
elerk  of  Baien  dir  Sha#,  oaled  en  the  defendant  to  etamine  the  ae- 
count  ajtainst  him  on  the  books  of  Fdller  d&  Shaw.  The  defendant, 
after  4  MI  exaadnation,  made  no  objeetton  to  the  account.  Fuller 
then  iofomked  the  defendairt,  that  he,  Fuller,  had  sold  his  interest  in 
the  defendant's  account  to  Eaton,  and  that  he  would  charge  the 
Stan  te  the  defendant  on  the  books  of  Eaton  &  Shaw,  if  he,  defend- 
ant, had  no  ohjedtion.  The  defendant  then  consented  and  agreed 
that  the  aooouttt  might  be  so  charged,  and  the  charge  was  made  ac- 
cordingly in  the  presence  of  the  defendant  At  this  time  the  do* 
fendant  did  not  inform  either  Friler,  or  Eaton,  that  he  bad  any 
claim  against  Shaw,  that  ought  I6  be  offwt  against  thn  acccount 
of  Fuller  6l  Shaw.  The  defendant  Admitted,  on  the  trial,  that  the 
items  in  the  account  presented  by  the  plaintitb  were  delirered  to 
the  defendant,  and  were  properly  charged  at  the  time,  but  oljocted 
to  the  allowance  of  the  account  of  Puller  dt  Shaw  to  the  plaintifls 
in  this  action. 

The  defendaikt  presented  an  aeoonnt  against  the  plaintifiii,  amount- 
ing in  the  whole  to  $64.07,*— of  which  sum  9&M  was  conceded,  by 
the  plaintiib,  to  hate  accrued  far  the  benefit  of  their  firm,  and  to  be 
properly  charged  to  them;  tfae  balance  of  the  defendant's  account, 
being  $45.11,  accrued  as  followA* 

The  defendant  commenced  obtaining  goods,  on  credit,  at  the 
store  of  Fuller  d&  Shaw»  en  the  19th  of  October,  1841,  and  so  Con- 
tinued nntil  December  8,  1841,  at  which  thne  the  amouot  against 
huB,  en  their  boofat,  was  $21.iM,  far  wfaidi  he  win  liable  to  pay  in 
money.  On  that  day  the  defendant  made  a  Contract  with  the  plain- 
tiff Shaw,  who  was  then  one  of  the  firm  of  Fuller  &^haw,  to  fur- 
nish to  Shaw  materials  for  building  a  dwelling  house  for  the  sole  use 
end  benefit  of  Shaw,  and  in  no  way  for  the  benefit  of  Fuller,  the 
other  partner,— ^which  feet  was  then  well  known  to  the  defendant,— 
and  Shaw  agreed  to  pay  the  defendant  for  said  materials,  by  apply- 
ing them  in  payment  of  the  account  then  agmnst  the  defendant  on 
ibb  boeto  of  Fuller  A^  fthaw^  so  fer  as  that  account  wooU  gj,  and 
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to  pay  the  balance,  over  said  account,  in  goods  oat  of  the  store  of 
•the  firm.  The  defendant,  relying  on  this  contract,  fomished  to 
Shaw  materials  to  the  mmoant  of  945.11,  abore  specified,  all  of 
which  were  delivered  on  or  before  March  1,  1849;  and  all  themv 
terials,  so  furnished,  were  ased  by  Shaw,  and  no  part  of  them  went 
to  the  benefit  of  Fuller,  or  Eaton.  The  defendant  procured  the 
goods  charged  in  the  plabtiA'  account  after  the  Sd  day  of  Decem- 
ber, 1841,  from  time  to  time;  by  the  consent  of  Shaw,  under  this 
contract,  intending  to  have  them  apply  in  payment  for  the  materials 
so  furnished,  and  the  goods  were  delivered  by  Shaw  for  that  purpose, 
as  well  before,  as  after,  Eaton  became  a  partner.  The  goods  so  de- 
livered to  the  defendant  were  regularly  charged  on  the  company 
books  to  the  defendant ;  but  none  of  the  materials  delivered  by  the 
defendant  were  credited  to  him  on  said  books.  Neither  Eaton,  nor 
Fuller,  was  informed  of  the  contract  between  die  defendant  and 
Shaw,  nor  did  they  learn  the  situation  of  the  business  until  some 
time  m  October,  1842;  but  they  both  supposed  that  the  goods  de- 
livered to  the  defendant  were  delivered  upon  his  credit  alone,  and 
that  the  accounts  of  the  parties  stood,  as  they  a{^eared  upon  the 
books. 

The  auditor  decided  that  the  sum  of  9d.96  of  the  defendant's  ac- 
count, above  specified,  of  which  the  firm,  as  such,  had  received  the 
benefit,  should  be  ofiset  first  against  the  plaintifis'  account,  and  that 
so  much  of  the  sum  of  945.11,  above  mentioned,  as  would  be  neces- 
sary to  balance  the  remainder  of  the  plaintifis'  account,  should  also 
be  offset  against  that  account,  and  that  there  was  nothing  due  from 
either  party  to  balance  book  accounts  between  them. 

Both  parties  filed  exceptions  to  the  report  of  the  anditor;  but  the 
county  court  accepted  the  report,  and  rendered  judgment  for  the 
defendant  to  recover  his  cost ;  to  which  decision  eiceptions  were 
taken  and  filed  by  both  parties. 

J.  4r  J.  G.  SmUh  and  T.  CkOds  for  plaintilb. 

1.  The  articles  charged  in  the  plaintiflb'  account,  which  were 
delivered  by  Fuller  d&  Shaw  to  the  defendant,  can  be  recovered  in 
this  action.  , 

%  The  lumber,  delivered  to  Shaw  by  the  defendant,  on  Shaw's 
individual  acconnt,  could  not  be  legally  charged  to  Eaton  &  Shaw, 
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aor  «■&  such  acooimt  be  offnt  ^gaiiiat  any  olum  in  ftvor  of  Eaton 
4^  Shaw  against  the  defendant  Shaw  eoold  not,  without  the  oon* 
fwnt  of  hi8  partner,  receive  an j  property  to  his  own  separate  use,  in 
payment  and  discharge  of  a  debt  doe  to  the  company ;  neither  could 
he  sell  goods,  belonging  to  the  company,  in  payment  of  a  private 
debt  against  himself^  nor  for  property,  which  the  defendant  knew 
was  designed  .to  go,  and  which  did  in  fact  go,  to  the  separate  use 
of  Shaw.  5.  Cow.  489.  7  Wend.  336.  3  Johns.  600.  1  W^nd. 
631.    16  Johns.  34. 

SmdlUjfy  Adam  ^  Hoyt  for  defendant 
.  1.  The  contract  between  the  defendant  and  Shaw,  being  withoat 
fraud  or  cpllnsion,  was  binding  on  the  firm,  inasmuch  as  one  partner 
has  the  power  to  sell  the  partnership  effects^  and  to  receive  payment 
therefor  in  any  manner  he  may  see  fit,  and  to  release,  or  discharge 
partnership  debts.  Strong  v.  FUh,  13  Vt  277.  Fay  tt  al.  v. 
Green,  1  Aik.  71.    8wan  et  oL  v.  8tule  ei  al,  7  East  210. 

2.  If  the  agreement,  however,  shoald  be  deemed  void,  then  it  is 
insisted  that  that  part  of  the  plaintiffs'  account,  which  accrued  to 
the  firm  of  Fuller  &  Shaw,  has  not  been  assigned  to  Eaton  6l  Shaw, 
so  as  to  make  it  a  legitimate  charge  on  book. 

The  opinion  of  the  court  was  delivered  by 

Hbbard,  J.  The  first  question  presented  is,  can  the  amount  of 
the  account  in  the  name  of  Fuller  4&  Shaw  be  recovered  in  this 
suit?  or  had  the  plaintifis  a  right  to  charge  it  over,  and  make  it  a 
part  of  their  account  ?  This  will  depend  upon  the  contract  of  the 
parties.  Without  an  agreement  to  that  effect,  it  could  not  be  done; 
and,  by  the  agreement  of  the  defendant,  it  might  as  well  be  charged 
as  any  thing  else.  The  right  to  recover  for  every  item  of  charge 
<»  book  depends  upon  a  contract  in  relation  to  the  article,  express, 
or  implied.  That  the  contract  is  special  has  been  holden  as  no  ob- 
jection. That  there  is  a  particular  agreement,  as  to  the  time  and 
mode  of  payment,  has  been  considered  as  forming  no  obstacle  in  the 
way  of  a  charge  on  book ;  and  in  the  recent  case  of  S^ar  v.  PecAr, 
it  was  held,  that  an  account  stated  might  be  charged  on  book,  al- 
though the  account,  out  of  which  the  balance  was  ascertained,  was 
beyond  the  jurisdiction  of  the  court,  to  which  the  acticm  was  brought 
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The  tttditor  haa  foaiid  the  fact,  iipon  #litch  the  plaintifii'  right  le 
charge  depends,  to  wit,  that  the  defeedaDt  conaeoted  that  this  ae- 
eottiit  might  be  charged  ia  the  plaintiflb*  account  againat  him.  This 
^pneent,  when  carried  into  effect,  was  in  the  nature  of  a  coDtract, 
by  which  the  defendant  agreed,  that  whatever  claim  any  one  had 
upon  him  for  that  aecoant  might  be  proKcnted  in  the  name  of  the 
plaintiflfa. 

The  other  qaestton  depends  upon  the  effect,  that  is  to  be  giTCil 
to  the  contract  between  Shaw  and  the  defendant,  in  relation  to  re* 
ceiving  lumber  for  what  there  was  due  to  Fuller  &l  Shaw,  and  for 
such  goods  as  he  should  afterwards  take  out  of  the  store.  It  is  a 
general  principle  of  law,  that  one  partner  cannot  divert  the  partner- 
ship property  to  his  own  use.  It  is  also  a  principle  of  law,  thai 
each  partner  is  the  general  agent  of  the  firm,  in  relation  to  all  bosi- 
ness  within  the  scope  of  the  partnership.  All  these  general  prin- 
ciples are,  to  some  extent,  modified  by  the  custom  and  huiintfS  Ml^ 
its  of  the  community.  It  is  usual  for  merchants  to  receive  in  pay- 
ment all  sorts  of  barter  and  articles  of  trafiic.  The  case  does  not 
show  that  the  defendant  could  be  supposed  to  be  influenced  by  any 
improper  motive,  at  the  time  he  made  the  contract  with  Shaw. 
The  case  of  Strang  v.  Fish  was  for  an  existing  indebtedneas.  In 
this  case  the  defendant  actually  parted  with  his  property,  under  a 
contract  made  with  one  of  the  partners.  That  Shaw  was  to  use  it 
for  his  own  benefit  could  make  no  difference.  He  might  do  00,  if 
the  amount  of  the  debt  were  paid  to  him  in  money.  The  principle 
is  settled  by  the  case  of  Strong  v.  Fish  and  settled  to  a  point  be- 
yond what  is  contended  fi>r  in  this  case. 

Judgment  affirmed. 

^  WiLLiAHS,  Cn.  J.,  dissenting.  I  cannot  come  to  the  conclu* 
sion,  to  which  my  brethren  have  arrived  in  this  case.  The  plaln» 
tiflb,  in  my  opinion,  are  entitled  to  judgment  for  the  whole  of  their 
account  It  i^  very  desirable,  that,  in  all  mercantile  transactionsy 
in  all  transactions  which  respect  partners,  and  bills  of  exchange,  the 
decisions  in  the  several  States  should  be  uniform,  and  should  be 
in  unison  with  the  decisions  in  Great  Britain.  The  diftrent  paiw 
ties  to  be  affected  by  them'flrequently  reside  in  different  States  tad 
governments,  and  hence  the  law  in  relation  to  th^  eubjeote  shooM 
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be  the  ■ame.  In  ill  soeb  trananctioDs  I  reoeife  ai  to  tolhority  a 
dacmoB  made  in  anj  of  the  neighboring  slates,  unless  it  contra* 
¥000  some  principle  previoasly  establidied  here,  or  is  plainly  at  tih 
riance  with  the  principles  of  the  common  law.  I  should  therefore 
receiTO  the  decision,  which  has  been  read  from  7  Wendell  936, 
JEvemghim  v.  Enswvrih,  as  decisife  of  this  question,  unless  it  was 
in  contravention  of  the  principles  of  the  oommon  law.  I  apprehend, 
however,  that  the  prioQiples  laid  down  in  that  case  are  of  known 
and  approved  authority  in  the  commercial  world,  where  the  com^ 
mon  law  is  recognized. 

The  power  of  one  partner  to  bind  the  firm  by  any  contract  of  his  is 
restricted  to  transactions  in  relation  to  the  business  of  the  firm,  and 
for  the  benefit  of  the  firm ;  so  far  as  this,  each  partner  may  be  consid* 
erodes  the  accredited  agent  of  all,  and  any  contracts  he  may  make 
in  the  partnership  business  will  be  binding  on  all.  The  partner  may 
eatceed  his  aqthority  in  this  particular,  and  yet  bind  his  co-partner,  if 
the  business,  about  which  he  contracts,  is  apparently  the  business  of 
the  firm,  and  the  contrary  is  not  known  to  the  person  with  whom  he 
contracts.  If  the  person,  with  whom  he  transacts  business,  is  ig* 
norant  of  bis  want  of  authority,  and  is  guilty  of  no  fraud,  the  firm 
may  be  bound,  upon  the  same  principle  that  others  are  sometimes 
bound  by  the  acts  of  i^ents,  apparently  within  the  scope  of  their 
authority. 

But  when  the  transaction  has  no  apparent  relation  to  the  partndr* 
ship  business,  but  is' evidently  far  the  private  benefit  of  the  partneri 
and  not  far  the  benefit  of  the  company,  I  apprehend  the  partners 
are  not  bound,  unless  they  have  assented  to  the  transaction ;  and 
the  burden  of  showing  this  is  upon  the  person  contracting  with  the 
individual  partner.  This  principle  was  laid  down  by  Eyre,  Cb.  J., 
in  Ez  parie  Agoee,  2  Goi  813.  *<When,  from  the  nature  of  the 
business,  it  isnpparent  that  it  is  far  the  separate  account  and  bene* 
efit  of  the  individual,  it  is  incumbent  on  the  person  dealing  to  show 
a  previous  authority,  or  subsequent  approbation."  This  was  laid 
down  bjft  Lord  Eldon,  in  Ex  parte  Bonbmus,  8  Yes.  540.  If  a 
partner  attempt  to  bind  a  firm  in  any  contract  connected  with  his 
private  business  afene,  or  if  he  engages  in  a  contract  connected 
with  the  boeinesB,  but  firom  which  he  solely  derives  the  benefit,  the 
firm  are  not  liaUe»  uuIobs  from  their  knowledge  and  assent  to  the 
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transaotioa.  The  former  is  laid  down  in  the  case  of  SamUiamds  ?• 
Marsh,  2  B.  &  Aid.  678^  and  the  latter  proposition  in  the  ease  of 
Bignold  V,  Waierhouse,  1  M.  &  S.  255.  Without  maltiplying  aa« 
thorities  to  this  point,  I  will  only  refer  to  the  cases  of  Vere  ▼.  Ash* 
hy,  10  B.  &>  C.  288,  [21  E.  C.  L.  79,]  and  Jonts  t.  Corhttt  et  aL, 
2  Ad.  &  £1.,  N.  S.,  828| — ^wfaere  the  principle  was  recognized, 
thoagh  the  decision  was  upon  the  insufficiency  of  the  pleas.  In  the 
case  of  Chaxaumes  v.  Edwards,  3  Pick.  5,  the  doctrine  was  di»« 
tinctly  laid  down  by  Cb.  J.  Parker ;  and  the  reporter,  in  a  note, 
adds,  "  If,  from  the  subject  matter  of  the  contract,  or  the  course  of 
dealing  of  the  partnership,  the  creditor  was  chargeable  with  con- 
structive notice  of  the  fact,  that  the  debt,  for  which  be  takes  the 
partnership  security,  was  a  private  debt  of  a  particular  partner,  the 
partnership  is  not  liable ;"  and,  among  other  cades  referred  to,  is 
the  case  from  7  Wendell,  to  which  I  have  before  adverted. 

Applying  these  principles  to  the  facts  in  this  case,  I  think  judg- 
ment should  be  for  the  plaintiffii.  The  account  id  iavor  of  Fnllw 
&  Shaw  was  properly  charged  to  the  defendant,  as  he  assented 
thereto,  after  the  firm  of  Eaton  &  Shaw  was  formed.  Before  any 
agreement  was  made  by  Shaw  and  the  defendant,  there  was  due  the 
sum  of  $21.24,  which  was  payable  in  cash.  The  goods,  which  the  • 
defendant  received  from  time  to  time,  were  charged,  in  the  usual 
course  of  business,  to  the  defendant,  and  stood  on  the  books  of  the 
plaintiffs  as  a  debt  due  from  the  defendant,  and,  after  allowing  the 
items  which  were  credited  by  the  plaintiffs  upon  their  books,  there 
remained  an  apparent  balance  due  to  the  plaintiflb  of  $44.34. 
This,  by  the  report  of  the  auditor  and  the  judgment  of  the  county 
court,  was  absorbed  and  paid  by  the  account  of  the  defendant  fat 
materials  found  and  services  rendered  for  the  benefit  of  Shaw,  the 
other  partner,  not  in  any  way  connected  with,  or  for  the  business  or 
benefit  of,  the  partners,  but  solely  and  exclusively  for  the  private 
business  and  benefit  of  Shaw,  iii  building  a  house  for  himsel£ 
The  agreement,  made  between  the  defendant  and  Shaw,  was  a 
private  agreement  between  them,  of  which  neither  Fuller  nor  Eatoa 
had  any  knowledge,  and  of  which  they  could  not  be  presumed  to 
have  any  knowledge,  as  the  defendant  was,  from  time  to  time, 
made  debtor  on  the  partnership  books  for  every  thing  he  received. 
To  give  effisct  to  this  agreement  is  a  fraud  on  Fuller  and  on  Eaton. 
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The  defendnt  is  io  be  eharged  with  knowledge,  theft  tfaifl  was  not 
for  the  benefit  of  the  firm,  or  in  any  basinees  connected  with  the 
firm ;  and,  unless  he  obtained  the  consent  of  the  other  partners,  or 
they  had  knowledge  of  the  transactions,  and  did  not  dissent,  he  can- 
not thus  extingaish  his  debt  to  the  firm«  If^  in  the  ordinary  busi- 
ness  of  a  mercantile  firm,  articles  are  received  by  an  indiTidual 
partner  and  made  use  of  in  his  family,  the  consent  of  the  other 
partners  might  be  proved,  or  inferred,  and  none  of  the  consequences, 
which  have  been  depicted  in  the  argument,  would  follow. 

Of  the  case  of  Sirang  v.  Fish^  13  Vt.  277, 1  can  only  say,  that 
I  had  entertained  a  difierent  opinion  in  that  case  in  the  county  court, 
and  the  judgment  of  the  county  court  was  reversed.  The  general 
principles  laid  down  by  the  codrt  I  readily  accede  to.  The  author- 
ity of  Fay  V.  &ree»,  1  Aik.  71,  was  relied  on  in  that  case.  This 
point  was  net  asade  by  die  eonnsel,  and  was  passed  over  by  them 
Mrt  mbmfi^  B«t  in  h(A  oaseset^ess  was  kid  upon  the  iaet,  that 
there  was  no  firaud,  or  bad  faith.  Tfaens  b  a  material  distinction, 
in  the  authority  of  partners,  between  two  attorneys  in  partnership 
and  partners  in  a  mercantile  transaction.  One  attorney  has  no  au- 
thority to  bind  his  partner  by  a  promissory  note;  Hedky  v.  £at»- 
hridgt^  3  Ad.  &  EL,  N.  S.,  316.  One  may  be  the  prominent  man 
in  all  business  in  •court,  and  the  other  principally  confined  to  office 
business.  A  contract,  made  with  the  prominent  and  known  part- 
ner, in  relation  to  the  management  of  a  canse^  and  the  compensation 
therefor,  might  not  be  a  fi'aud  on  the  other  partner,  when  it  would 
be  in  a  mercantile  partnership.  I  should  therefore  confine  the  au- 
thority of  the  case  of  Strong  v.  Fish  to  cases  similar  to  that  case, 
and  not  extend  it  to  a  mercantile  transaction. 

In  the  present  case«  I  consider  the  agreement  between  Shaw  and 
the  defendant  as  sot  binding  on  the  plaintifi,  as,  in  a  legal  sense,  a 
firaud  on  them,  as  made  without  authority  and  against  their  consent 
and  that  the  defendant  must,  from  the  nature  of  the  transactioi^ 
hare  known  this  want  of  authority.  I  should  hold  him  liable  for 
the  whole  amount  of  his  accoontj  and  render  {udgment  on  th^  re- 
port lor  the  plaintiffik 
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If  the  plaintiff  tets  forth,  in  declaration,  a  claim  exceeding  $100,  and  intro- 
duces testimony  tending  to  establish  it,  and  it  appears  that  the  action  was 
brought  in  good  iaith,  the  plaintiff  supposing  that  a  right  to  recover  the 
claim  existed,  the  county  court  will  not  be  deprived  of  original  juriadictiom 
of  the  case,  though  it  may  eventually  appear  that  the  plaintiff  miqudged  ai 
to  his  ri£^t ;  and  it  will  make  no  difference,  whether  the  plaintiff's  misap- 
'  prehension  of  his  rights  consisted  in  a  mistaken  valuaHon  of  property,  or  in 
a  mistaken  notion  of  the  law,  that  was  to  govern  and  determine  his  claim. 

Indebitatus  Assumpsit,  for  money  had  and  received.  Plea» 
the  general  issue,  and  trial  by  jury. 

On  trial  the  plaintiff  introduced  testimony  tending  to  prove,  that, 
on  the  first  of  May,  1839,  Apollos  A.  Buck  purchased  land  of  one 
Miner,  for  which  he  gave  a  note  for  $1015,  payable  to  the  Farmer's 
Bank,  of  Orwell,  in  three  months  afler  date,  and  signed  by  the 
plaintiff  as  surety, — which  note  subsequently  became  the  property 
of  Seneca  Austin ;  that  soon  afler  the  note  fell  due  the  defendant 
called  upon  Buck  for  payment  of  the  note ;  that  in  November  after 
this  the  defendant  and  Buck  had  a  farther  conversation  in  reference 
to  the  note,  and  Buck  then  paid  the  defendant  $65.00,  and  the  d»> 
fendant  agreed  to  wait  one  year  for  payment  of  the  note ;  that  soon 
after  this  Buck  failed  in  business,  and  delivered  to  the  plaintiff  a 
large  amount  of  personal  property,  to  secure  him  for  signing  the 
said  note ;  that  in  January,  1840,  the  defendant  called  upon  the 
plaintiff  4md  Buck,  and,  upon  that  occasion,  the  plaintiff  gave  to  the 
defendant  a  note  signed  by  himself  alone,  which  was  dated  August 
1,  1899,  and  was  made  payable  August  1,  1841,  for  $1015,  with 
interest  annually,  and  also  a  note  for  $66.00,  not  on  interest,  paya- 


JANUART  TERM,  1846.  651 

Bninaid  «.  Aoftiii. 

ble  Aog«8t  1, 1841,  and  aecwed  laM  notes  bj  nortgage;  that  in 
March,  1843,  the  sM  notes  were  paid,  the  plaintiff  paying  a  part 
and  Bnck'  paying  apart;  as  a  part  of  which  payment  the  plaintiff 
turned  oat  to  the  defendant  notes  against  third  persons  to  the 
amount  of  fSS^,  for  which  the  defendant  allowed  faOO.  These 
facts  were  testified  to  by  the  said  Bock,  who  was  the -only  witness 
introduced  on  the  part  of  the  plaintiff.  The  said  Buck  farther  tes- 
tified that  the  property,  delivered  by  him  to  the  plaintiff,  was  put  in- 
to his  possession  to  dispose  ot^  and,  with  the  avails,  pay  the  note  to 
the  defendant;  but  that  he  refused  to  pay  to  the  plaintiff  the 
amount  of  the  965  note  given  by  the  plahatiff  to  the  defendant; 
that  the  $65.06,  paid  by  Buck,  and  the  $66.00  note,  executed  by 
the  plaintiff,  were  for  interest  over  six  per  ee^t^  on  the  note  for 
$1016;  and  that  the  plaintiff  and  Buck  had  since  settled  in  relation 
to  the  amount  paid  by  the  plaintiff  for  Buck,  and  the  property 
which  the  plaintiff  had  received,  and  that  the  amount  of  the  $65.00 
note  was  not  taken  into  the  account.  No  other  evidence  was  in- 
troduced on  the  part  of  the  plaintifil 

Upon  this  evidence  the  defendant  moved  the  court  to  dismiss  tlie 
action,  because  the  sum  which  the  plaintiff  was  entitled  to  recover, 
if  he  recovered  at  all,  was  within  the  jurisdiction'of  a  justice  of  the 
peace,  and  not  within  the  original  jurisdiction  of  the  county  court ; 
but  the  court  refused  to  dismiss  the  action. 

The  connsel  for  the  defendant  requested  the  court  to  charge  the 
jury, — 1,  That  the  plaintiff  was  not  entitled  to  recover  for  the 
$65.00  paid  by  Bock  upon  his  note,  from  his  own  money ; — ^2, 
That,  if  the  jary  found,  firond  the  evidence,  that  Buck  turned  out 
prq[>erty  to  the  plaintiff  to  pay  the  debt  which  the  plaintiff  assumed 
fixr  Buck,  and  that  the  plaintiff  did  pay  the  $65.00  note  from  Buck's 
property,  the  plaintiff  could  not  recover ; — 3,  That  the  payment,  by 
the  plaintiff,  of  the  $65.00  note  was,  on  the  evidence  introduced 
by  the  plaintiff,  a  payment  for  Buck,  and  that  Buck,  only,  could 
sustain  an  action  to  recover  fiir  it. 

The  court  did  instruct  the  jury  agreeably  to  the  defendant's  first 
and  second  request^  but,  as  to  the  point  embraced  in  the  third  re- 
quest, charged  them,  that,  if  the  plaintiff,  being  hdden  with  Buck 
to  pay  the  first  note  fi>r  $1015,.  was  called  upon  by  the  defendant 
to  pay  said  noto|  and  thereupon  assumed  the  debt,  and  gave  a  new 
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noiA  ht  Ike  nmt  vaii^  datai  Aagtm  1,  ISSD,  tad  tbit,  l«  iadvflft 
thi  defendant  to  wail  n^a  bim  for  iMyiiiewl,  be  eodflnltd  to  blm 
ih0  Mie  fof  le&eo  of  tkft  nme  date,  and  tbaft  tbit  hat  note  was  far 
naurioaa  interest,  tba  pkuntf  waa  enliilad  to  recover  lor  tbat^  if  ha 
paid  it  out  of  bb  own  moaey,  and  not  oat  of  tbe  inonay  and  fboda 
of  Buck,  and  if  Bock  bad  in  na  waj  aocountedttt  dis  plaMtiff  far 
Ihaa  having  paid  it. 

Tha  jnry  retumad  a  tordiot  fbr  the  plaintif  fapr  wifsMf  fiaedoUaii 
(bunagesy  and  bia  coats.    Biccptions  bj  defandant 

2L  N.  Briggsf  and  H.  Hak  for  defendant. 

The  county  court  had  not  jiirisdiGticn  of  tbk,89lt  MSttMg9  n. 
BoUmtei  a/.,  12  Vt.  541.  Ladd  ▼.  Ma,  4  V^.  IM.  JfinWfon  w. 
JfbDf^  4  Vt.  964.    Pnlnay.  f^  JBsOmm,  8  Vt  SKL    Smihrick  «. 

j(bTiii.ayt.a80. 

JLinsky  and  WUief^  fei  plaintlft 

There  was  no  ground  for  asking  the  eoart  te  dismlsa  the  action. 
Tbe  phuntiff  ohiased  to  reeovev  tbe  sum  of  |iaO,  wkh  nterast,  be- 
hig  for  $e5wM  extra  interest  paid  by  biaiseM;  and  MkM  oyefpeid 
en. tbe  note  hf  91015.  He  chmnedtbat  tbe  $66.00^  paid  bjr  Bnck, 
iM%  by  feroe  of  law,  a  payoaant  of  ao  nneh  of  tbe  debt,  and  thal^ 
as  be  was  a  mere  surety,  and  paid  tbe  whole  nete,  e»  which  $MM 
had  been  tbns  paid  by  his  principal,  he  wns  entitkd,  in  this  action, 
lo  recover  back  such  OTcrpaymant.' 

But  it  was  enough,  that  tbe  aclion  was  bfeeght  in  gapd  &Ub^ 
and  that  there  was  proof  going  beyond  flOO*  Besides,  thia,  at 
UMat,  was  a  case,  where  the  counly  poi^H  had  a  dwcMtionaiy  pow^ 
er,  and,  hatrmf  cKeroiaad  it,  it^  cannot  be  Meised  in  Uuh  eowt 

Ladd  ^.  HSU,  4yt.  16L 


The  opinion  of  the  court  was  deiiaaaed  by 

HnnAnn,  J.  The  only  quaation  in  ^ecaae  is  ae  ta  Ae  jurisdiction 
efthe  county  eonit  The  questpon  of  juiisdiiniony  nndaa  tbepioaisian 
of  car  sMuae,  is  one  of  sons  difficnity.  Tbe  amomitof  thepfauntiff^ 
nlaiat  ia  maAe  the  srjlrriaii,  and  yet  Ihat  doea  not  alwagra  datern^iiie 
it;  far  hp  claim  say  heJktiUms^  affarding  no reaasnahle gpoM' 
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ofbeKef,  tbit  be  friU  bQ  wtiiled  toreeover  iU  It  does  not  dep«iid 
upon  the  tmoMit  thai  he  aotualty  reooferS|-^lbr  lepeated  d«€i«ions 
kaye  svalained  tiM  juciadictioo  of  tlie  covaty  cowct,  when  the  plaii^ 
liff'a  danaBdy  that  ha  waa  \egti\j  entitlad  to  recover^  waa  much  laaa 
than  oia  hundred  doUarsw  There  have  beett  tome  general  rales 
adopted  in  relation  to  this  fveatlon. 

Id  aetkpa  e9  etmitfactw,  if  the  aom  hi  demand  ia  mere  matter 
of  aanapilatioB,  and  thai  does  not  aoMNint,  bj  eompotation,  to  one 
kottdred  doHara,  the  eonnly  court  have  no  jurisdiction*  If  it  ia  not 
8tviet)y  matter  of  compntatioDy  bat  the  basis  of  the  elaim^  as  aet 
forth  in  the  deeiaratlon^  shew*  that  leas  than  one  hondred  dellare  ia 
d^  there  ia  a  want  of  jurisdiction.  When  the  elaiaa  sounds  in 
damages^  or  depends  upon  the  value  of  property^  whether  the  aotio^ 
is  M  aifilMiclif)  ec  as  MUto,  if  the  plaintiff  introduces  no  testimony, 
which  tends  to  establish  a  claim  exceeding  $100.00^  the  county 
court  have  no  jurisdiction.  But  ia  any  or  all  of  these  cases^  if  the 
plaintiff  sets  up  a  claim  exceeding  $100,  and  introduces  testimony 
tending  to  establish  it,  and  it  appears  that  the  action  was1>r6ught  in 
good  faith,  the  plaintiff  supposing  that  a  right  to  recover  the  claim 
existed,  the  jurisdiction  of  the  court  will  not  be  oustec]^  though  it 
may  torn  out  that  thci  plaintiff  misijadged  m  to  hi^  right ;  aud  it  will 
asalGe  notdiflbrenae^  wheiher  the  plaintiff's  a»iaapi«ebenaioA  of  bis 
rights  consisted  in  a  mistaken  valuation  of  property,  or  in  a  mis- 
taken notion  of  the  law»  that  was  to  govern  and  determine  his  claiot 

In  tbia  case,  by  ti^  finding  of  the  jury ^^  under  the  ruling  of  the, 
CMMt,  the  pUotiff  was  entitled  to  reeovei^  and  did  reepier^  •6S.60. 
There  was  another  sum  of  $65,  which  he  would  have  been  entitled 
t»  veeeeer,  if  the  court  had  understood  the  la^  to  he  as  he  then  eon« 
tended,  and  now  claims  it  to  be.  The  testimony  tended  to  show 
tkst  the  plaintiff  signed  a  large  note^  as  surety  fi»  Buck ;  thslk,  after 
sakt  noteMl  due,  Boek  paid  $65,  extra  inteveet ;  tkat,  aoon  aAss 
thatt  B«ek  failed,  and  theplakitiff  assnasad  the  whole  debty-^^which 
he  aAerwaidapaid^«-«some  part  with  ftinda  innished  by  Pstck,  and 
part  with  kis  oma  means.  The  fdaintiff  now  ctoima,  that,  as  in 
eqnky  that  $65  nsnrions  interest  should  have  gone  in  payment  c[ 
the  principal,  by  giving  it  that  qpi^icationv  it  would  have  lessened 
die  sum,  that  the  ptanHiff  had  nhiaately  ta  pay,  and  that  therefore 
it  wna,  in  eflsot,  apayment  made  by  theplainlifl^  and  shoold  have 
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been  added  to  the  sum,  that  he  did  recoTer, — making  a  Bum  witfain 
the  jariadicticHi  of  the  coanty  court  It  ia  not  to  be  denied,  bat 
what  there  ia  aome  plaoaibility  in  that.notion,  although  thia  coort 
hare  not  been  quite  able  to  diacover  the  aoundnesaof  the  reaaoning. 
Bat  the  queation  ia,  in  tlie  next  place,  waa  thia  claim  made  in  good 
faith  ? — for  if  it  waa,  the  county  court  did  right  in  retaining  the  ac^ 
tion.  And  whether  it  waa  made  in  good  faith  waa  a  qoeation  ad- 
dreaaed  to  the  aound  diacretion  of  the  county  coort,  and  ia  not  to  be 
reviaed  by  thia  court,  unleaa  the  bill  of  ezceptiona  preaenta  aome  atate- 
ment  of  facta,  in  relation  to  the  action  of  that  court  upon  that  view 
of  the  caae,  by  which  we  can  be  aatiafied  that  the  diacretion  waa  not 
properly  exerciaed ;  and  we  are  not  prepared  to  aay  that  the  county 
court  did  not  exerciae  a  good  diacretion  in  that  particular. 

Judgment  affirmed. 


Caltin  p.  Aubtin  v.  Solomon  Howe. 

A  decree  of  forecloiuie,  by  a  court  of  chancery,  cannot  be  proved  by  the  docket 
minntes  of  the  coart,  merely ;  the  decree  itself,  as  drawn  up  and  signed,  or  a 
copy  of  the  record,  if  It  have  been  enrolled,  is  the  only  legitifflate  eridenee 
of  the  decree. 

It  is  no  defence  to  an  action  on  note,  that  the  note  was  secured  by  mortgage, 
*    and  that  the  mortgagee  has  obtained  a  decree  of  foreclosure,  if  he  have  not 
enjoyed  the  premises,  nor  taken,  not  attempted  to  take,  possession  of  them. 

AsauMPBiT  upon  a  promiasory  note.  Plea,  the  general  iaaue,  and 
trial  by  the  court. 

On  trial  the  execution  of  the  note  by  the  defendant  waa  conceded, 
and  the  defendant  then  offered  endence  tending  to  prove  that  the 
note  declared  upon,  with  acTeral  othera,  waa  aecured  by  a  mortgage 
of  certain  premiaea,  and  that  the  plaintiff,  in  the  name  of  one  Seneca 
Auatin,  brought  his  bill  of  forecloaure  to  the  court  of  chanco'y  fiir 
Addiaon  county,  on  aaid  mortgage,  and  that  aaid  bill,  at  the  June 
term  of  aaid  court,  1843,  waa  taken  as  confeaaed,  and  waa  referred 
to  a  master  on  the  ISth  day  of  June,  1843,  to  ascertain  and  report 
the  aum  due  in  equity,  who  made  his  report  June  20, 1843»  abowing 
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the  Sam  dae ;  also  the  docket  minatea  of  said  court,  showing  at 
what  time  the  different  paymenta  were  to  be  made ;  also  evidence 
tending  to  prove  that  the  first  payment,  specified  in  the  docket  min- 
Qtes,  was  never  made,  and  that  the  premises  described  in  the  bill  of 
foreclosure  and  mortgage  were  of  sufficient  value  to  pay  all  the  notes, 
which  were  described  in  said  mortgage,  and  that  said  premises  were 
timber  lands,  and  uncultivated.  It  appeared,  that  no  decree,  in 
form,  had  ever  been  made  and  signed,  or  enrolled,  in  the  case.  The 
court  refused  to  admit  the  evidence  offered  and  rendered  a  judgment 
for  the  plaintiff,  for  the  amount  of  the  note  declared  upon.  Excep- 
tions by  defendant 

Linsey  and  Wicker  for  defendant. 

Briggs  4*  TViUiams  for  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Hebard,  J.  This  was  an  action  upon  a  promissory  note,  and 
the  defence  is,  that  the  note,  with  others,  is  secured  by  mortgage ; 
and  that  a  bill  of  foreclosure  has  been  brought  upon  that  mortgage, 
and  that  the  bill  was  taken  as  confessed,  and  was  referred  to  a  mas- 
ter, who,  on  the  30th  of  June,  1843,  made  report  of  the  sum  due, 
which  report  was  ordered  to  be  filed  in  the  court  of  chancery,  to- 
gether with  the  docket  minutes  of  the  clerk,  in  relation  to  the 
time  when  the  several  sums  were  to  be  paid.  The  defence  goes 
upon  the  ground,  that  a  decree  has  been  made  in  the  case,  fixing 
upon  the  time  when  the  different  sums  should  be  paid,  and  that  the 
decree  has  not  been  complied  with,  and  that  the  premises  have  be- 
come vested  in  the  orator  in  that  bill. 

We,  in  the  first  place,  think  that  there  was  no  such  evidence  of 
any  decree  offered,  as  the  court  would  have  been  justified  in  regard* 
ing.  If  there  was  any  decree,  it  must  be  proved  in  the  proper  way. 
The  decree  itself,  as  drawn  up  and  signed,  or  a  copy  of  the  record, 
if  it  have  been  enrolled,  would  be  the  only  legitimate  evidence  of 
the  decree.  We  therefore  think,  clearly,  that,  as  the  premises  have 
not  been  enjoyed  by  the  orator,  and  no  possession  had  been  taken, 
or  attempted  to  be  taken,  by  him,  the  defence  that  was  offered  could 
not  avail  the  defendant. 
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It  would  se^in  to  be  unnecesMuj  to  take  much  time  in  diflpoeiii^ 
of  this  oaae^  after  having  laid  thus  firacfa;  for  we  think  that  the  law 
epon  this  point  is  fully  and  correctly  set  forth  in  the  one  of  LomB 
Y.  Leicmdy  3  Yt  581 ;  and  that  case  falls  short  of  sustaining  Him 
defence,  that  was  attempted  to  be  made  in  this  case.. 

Judgment  efinned. 


Milton  June  and  Wife  v.  John  A.  Comnt. 

In  an  aetion  of  treapass  on  the  freehold,  hioiight  before  a  joetice  of  the  peaee, 
the  writ  mast  be  made  retamable  in  the  town  where  one  of  the  paztiea 
resides,  if  both  parties  are  citizens  of  this  State;  and  the  writ  will  abate, 
if  made  returnable  in  the  town  wheie  the  land  lies,  if  neither  of  tiie  parties 
resides  in  that  town.  In  this  respect  section  16  of  chapter  28  of  the  ReTised 
Statutes,  respecting  process,  does  not  control  section  14  of  chapter  86^  which 
specifies  where  writs,  in  actions  before  a  justice  of  the  peace,  shall  be  made 
returnable. 

Trbbpass  jfimre  tlausmnfngit  The  premisea,  upon  which  the 
injury  was  oommittedi  were  described  in  the  declaration  as  eitnated 
in  the  town  of  Leicester,  in  the  county  of  Addison,  aad  the  writ 
was  made  returnable  in  said  Letoeater,  beftire  a  justice  of  the  peace 
of  the  County  of  Addison.  The  plaintifis  and  defendant  wen  de* 
scribed  in  the  writ  as  residents  of  the  town  of  Brandon,  in  the  conn* 
ty  of  Rutland. 

The  action  came  to  the  county  court  by  appeal ;  and  the  defend* 
ant  pleaded,^— Bs  he  had  pleaded  on  the  trial  before  the  magistrate^'*— 
that  the  justice  of  the  peace,  before  whom  the  writ  was  made  re* 
turnable,  and  who  tried  the  euit,  had  not  jnrisdiotion  of  the  same, 
for  the  reason  that  all  the  parties  to  the  suit  were  residents  of  Braft» 
don,  in  Rutland  County.  The  plaintiflB  replied  that  the  trespasses 
complained  of  were  committed  upon  their  close,  situated  in  Leices- 
ter, in  the  county  of  Addisoui  and  not  elsewhere.  To  this  repli* 
cation  the  defendant  demurred. 

The  county  court  held  that  the  replication  Was  insofficaeDty  aad 
^ '  that  the  plea  was  sufficient,  and  rendered  jedgment  for  the  defend- 
ant, for  his  costs.    Exceptions  by  plaintiff. 
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B,  If.  Btiggi  for  defendant. 

Tte  Revised  fittcotes  relative  to  justices  of  the  peate,  ehap.  S6t 
seet  14^  mMt  determine  the  qnestion  raiMd  in  this  taee.  The 
aetion  of  trespass  on  the  fl-eehold  is  made  locals  only  when  brought 
before  the  Supreme  or  county  court*  Rev.  St.^  c.  28,  $11.  This 
is  a  statute  regulation.    Hunt  ei  ut.  tr.  P&wnal,  9  Vt  417. 

lAnsUy  and  Wicker  for  plaintifia.. 

1.  The  fourteenth  section  of  the  justice  act,  Rev.  St  171,  in- 
sisted on  by  the  defendant,  is  expressly,  and  by  its  terms,  confined 
to  those  cases,  where  there  is  no  other  proYision  of  law  inconsistent 
with  it.  That  section,  therefore,  leaves  the  question  open,  to  be 
controlled  by  any  general  principal  of  law  applicable  to  the  subject. 
The  eleventh  section  of  chapter  28  of  the  Revised  Statutes,  it  is  be- 
lieved, establishes  the  rule  applicable  to  this  case. 

2.  If  the  statute  is  silent  upon  the  subject,  then  we  insist  that 
the  aotion,  being  local  at  common  law,  must  be  brought  in  the 
eoanty  where  the  land  lies.  3  Bl.  Com.  294.  Liaum  ?1  EtHn,  6 
Mass.  331. 

The  opinion  of  the  court  was  delivered  by 

Hbbaad,  J.  Thb  was  an  action  of  trespass  upon  land  of  the 
plaintiffs  lying  in  the  town  of  Leicester  and  County  of  Addison.  The 
parties  both  reside  in  Brandon  in  the  County  of  Rutland.  The  suit 
was  brought  before  a  justice,  and  the  court  was  held  in  Leicester. 
The  defendant  pleaded  inabaieroant  the  above  facts,  to  the  replica- 
tion to  which  plea,  which  alleged  that  the  hcus  in  gno  was  in  Leices- 
ter, the  defendant  demurred.  The  only  question  is,  whether  this 
suit  should  have  been  brought  in  Brandon,  where  both  parties  reside. 

The  statute  provides,  that  "  suits  before  a  justice  must  be  madtf 
returnable  within  the  town,  where  one  of  the  parties  reside,  if  either 
party  resides  in  this  state, — unless  otherwise  specially  ordered.  By 
the  16th  sec,  chap.  28,  of  "Process,"  it  is  provided,  that  every 
9CtioD^  or  Boit,  before  the  county  or  supreme  court,  shall  be  brought, 
tried  and  determined  in  the  county,  in  which  one  of  the  parties  re- 
sides, if  either  resides  in  this  state;  otherwise  the  writ,  on  motion, 
shall  abate ;  if  neither  party  resides  in  this  state,  the  suit  may  be 

brought  in  any  county  in  the  state ;  but  all  actions  of  ejectment  and 
83 
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for  trespasses  committed  on  the  freehold  shall  be  brought  in  the  gouih 
ij,  in  which  the  land  kes."  Thia  provision  is  for  suits  brooght  to 
the  county  court,  and  can  have  no  <malifjing  eflfect  upoa  the  provis- 
ion in  the  Justice  act.  There  is  nothing  conflicting  between  the 
two  provisions  of  the  statute.  For  county  courts  there  is  but  one 
place  in  the  county  for  holding  courts;   not  so  with  justice  courts. 

The  action  being  local  at  common  law  will  not  help  to  remove 
the  difficulty,  so  long  as  the  statute  is  explicit  on  the  sabject  Pit" 
man  v.  Flint,  10  Pick.  504. 

Judgment  affirmed. 


State  v:  William  F.  Hookeb. 

I 

An  indictment,  whieh  alleged,  in  the  fint  count,  that  the  raspondent  made  an 
assanlt  upon  one  Smith,  the  said  Smith  '*then  and  there  being  sheriff  of  aaid 
county  of  Addison,**  and  which  charged  him,  in  the  second  count,  with  having 
^  hindered  and  impeded  a  civil  officer,  under  the  authority  of  this  State,  to 
wit,  Adnah  Smith,  sheriff  of  the  county  of  Addison  aforesaid,"  and  which 
alleged,  in  both  counts,  that  the  said  Smith  was,  at  the  time,  in  the  ''ezecntioa 
of  his  said  office,'*  was  held  to  allege,  with  sufficient  certainty,  in  both  counts, 
that  said  Smith  was  sheriff  of  Agddison  county. 

And  if  it  be  alleged,  in  such  indictment,  that  the  sheriff,  at  the  time  of  the  said 
assault  and  impeding,  had  in  Ins  hands  a  writ  of  execution  against  the  re- 
spondent, which  issued  on  civil  process,  and  that  he  was  about  to  execute  the 
same  by  arresting  thereon  the  body  of  the  respondent,  it  is  not  necessary 
to  allege  that  he  had  demanded  of  the  respondent  payment  of  the  sum  due 
on  the  execution. 

And  where  it  was  alleged  ia  the  indictment,  in  such  ease,  that  the  exeention 
was  dAted  the  27th  of  September,  and  that  it  was  delivered  to  the  sbeiifl^ 
while  it  was  in  full  life,  on  the  6th  day  of  October,  and  that  it  was  attempted 
to  be  served  on  the  7th  day  of  November,  and  that  it  was  made  returnable  in 
sixty  days  from  its  date,  it  was  held  that  it  sufficiently  appealed  that  the  ex- 
ecution  was  delivered  to  the  sheriff  within  sixty  days  after  its  date,  and  that 
the  sheriff  attempted  to  execute  it  within  its  lift. 

And  the  allegation  that  the  said  ^mith  was  in  the  execu^on  of  his  duty  as 
sheriff,  and  that,  fbr  want  of  property,  on  which  to  levy  the  execution,  he 
attempted  to  serve  and  execute  said  writ  ofexecatioDi  as  he  vras  theniar 
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,  hy  eivMlhif  tlie  body  of  the  respondent,  and  tkat  the  respondent 
thea  and  theia,weU  knowing  that  said  Smith  was  ■heriffof  the  county  of  Ad« 
diaon,  and  that  he  then  and  there  had  said  writ  of  ezeeution  to  senre  and  eze- 
cote  and  was  then  and  there  attempting  to  ser^e  and  execute  the  same,  did 
then  and  there  impede  and  hinder  the  said  Smith,  while  attempting  to  serve 
and  execute  said  writ  of  execution,  was  held  as  solficiently  averring  that  the 
sheriff  had  the  ezecat&en  m  his  hands  at  the  time  the  reeistance  was  made. 

And  it  is  unnecessary  to  allege,  in  such  indictment,  the  pkuXf  at  which  the  ex- 
ecution was  delivered  to  the  sheriff. 

And,  after  afOMial  verdict  ef  guiltf,  it  is  no  ohjectioB  to  the  indictment,  on 
motion  in  rarest,  that  offences  of  different  grades,  and  requiring  different 
punishments,  are  charged  in  the  different  counts.  If  any  one  or  more  of  the 
counts  are  sufficient,  the  court  will  render  judgment  upon  such  counts;  and 
if  all  the  counts  are  suAcient,  judgment  will  be  rendered  upon  the  count 
charging  the  highest  offence. 

If  a  hearing  beliad  before  a  magistrate,  upon  the  complaint  of  a  town  grand 
juior  charging  a  person  withtiie  commiesien  of  a  crime,  and  the  respondent 
be,  by  the  nugistiate,  bound  over  for  trial  by  the  county  court,  and  an  in* 
dietment  be  iband  against  him,  and,  before  a  trial  is  had  upon  die  indictment, 
a  witness,  who  testified  before  the  magistrate,  dies,  evidence  may  be  received, 
on  trial  upon  the  indictment,  to  prove  what  that  witness  testified  before  the 
magistrate. 

And  it  is  not  necessary^  on  «uch  trial,  to  prove  the  exact  language  used  by  the 
witness  in  giving  his  testimony  before  the  magistrate ;  it  is  sufficient,  if  the 
substance  of  his  testimony,  as  there  given,  be  detailed.  ^ 

If  a  sheriff,  in  attempting  to  execute  a  writ  of  execution,  on  civil  process, 
which  is  delivered  to  him  to  be  levied,  break  open  the  outer  door  of  the 
dwelling  house  ef  the  execntien  debtor,  where  the  debtor  then  is,  with  a 
view  of  arresting  the  body  of  the  debtor  on  the  execution,  such  act  is  unlaw- 
ful ;  and  if,  after  the  sheriff  has  entered  the  house,  the  debtor  forcibly  resist 
the  attempt  of  the  sheriff  to  arrest  him,  and  commit  an  assault  and  battery 
Qpon  the  sheriff,  an  indictment  will  not  lie  against  the  debtor  for  so  doing. 

Indictment  for  an  assault  and  battery  upon  a  sheriff*,  and  imped* 
ing  him  in  the  execution  of  the  duties  of  his  office.  The  indictment 
was  in  these  words. 

"State  of  Vermont,  Addison  County,  ss.  Be  it  remembered,  that^ 
at  a  term  of  the  county  court,  begun  and  holden  at  Middlebury, 
within  and  for  said  county  of  Addison,  on  the  second  Tuesday  of 
June,  A.  D.  1843,  The  Grand  Jurors  within  and  for  the  body  of  the 
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for  trespasses  committed  on  the  freehold  shall  be  broaght  in  the  coiia- 
ty,  in  which  the  land  Ues."  Thia  provision  is  for  suits  broaght  to 
the  county  court,  and  can  have  no  <malifying  effect  upoa  the  provis- 
ion in  the  Justice  act.  There  is  nothing  conflicting  between  the 
two  provisions  of  the  statute.  For  county  courts  there  is  but  one 
place  in  the  county  for  holding  courts;   not  so  with  justice  courts. 

The  action  being  local  at  common  law  will  not  help  to  remove 
the  difficulty,  so  long  as  the  statute  is  explicit  on  the  subject  Pit' 
man  v.  Flint,  10  Pick.  504. 

Judgment  affirmed. 


State  v:  William  F«  Hookeb. 

An  indictment,  whieh  alleged,  in  the  fint  connt,  that  the  respondent  made  an 
asaanlt  apon  one  Smith,  the  said  Smith  **then  and  there  being  sheriff  of  eaid 
coanty  of  Addison,"  and  which  charged  him,  in  the  second  count,  with  having 
**  hindered  and  impeded  a  civil  officer,  under  the  authority  of  this  State,  to 
wit,  Adnah  Smith,  sheriff  of  the  county  of  Addison  aforesaid,"  and  which 
alleged,  in  both  counts,  that  the  said  Smith  was,  at  the  time,  in  the  *'ezecutioa 
of  his  said  offiee,'*  was  held  to  allege,  with  sufficient  certainty,  in  both  counts, 
that  said  Smith  was  sheriff  of  iiddisoD  county. 

And  if  it  be  alleged,  in  such  indictment,  that  the  sheriff,  at  the  time  of  the  said 
assault  and  impeding,  had  in  his  hands  a  writ  of  execution  against  the  re- 
spondent, which  issued  on  civil  process,  and  that  he  was  about  to  execute  the 
.  same  by  arresting  thereon  the  body  of  the  respondent,  it  is  not  necessaiy 
to  allege  that  he  had  demanded  of  the  respondent  payment  of  the  sum  due 
on  the  execution. 

And  where  it  was  alleged  in  the  indictment,  in  such  ease,  that  the  ezeention 
was  dited  the  27th  of  September,  and  that  it  was  delivered  to  the  sheiifl^ 
while  it  was  in  full  life,  on  the  6th  day  of  October,  and  that  it  was  attempted 
to  be  served  on  the  7th  day  of  November,  and  that  it  was  made  returnable  in 
sixty  days  from  its  date,  it  was  held  that  it  sufficiently  appeared  that  the  ex- 
.  ecution  was  delivered  to  the  sheriff  within  sixty  days  after  its  date,  and  that 
the  sheriff  attempted  to  execute  it  within  its  lift. 

And  the  allegation  that  the  said  ^mith  was  in  the  execu^on  of  his  duty  as 
sheriff,  and  that,  for  want  of  property,  on  which  to  levy  the  execution,  he 
attempted  to  serve  and  execute  said  writ  of  execution,  as  he  was  thersitt 
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«omm«aded,  hy  UMrthif  tlie  body  of  tlw  respondent,  and  tkat  the  lespondent 
tktn  aad  theia,weU  knowing  that  laid  Smith  waasheriffof  the  county  of  Ad« 
diaon,  and  that  he  than  and  there  had  said  writ  of  execution  to  serve  and  eze* 
cute  and  was  then  and  there  attemptiof  to  serve  and  execute  the  same,  did 
then  and  there  impede  and  hinder  the  said  Smith,  while  attempting  to  serve 
and  execute  said  writ  of  execution,  was  held  as  sufficiently  averring  that  the 
sheriff  had  the  ezecatien  in  his  hands  at  <he  time  the  resistance  was  made. 

And  it  is  unnecessary  to  allege,  in  such  indictment,  the  place,  at  which  the  ex- 
ecution was  delivered  to  the  sheriff. 

And,  after  a  fSMial  verdict  ef  guiltf,  it  is  no  objection  to  the  indictment,  on 
motion  in  siarest,  that  offences  of  different  grades,  and  requiring  different 
punishments,  are  charged  in  the  different  counts.  If  any  one  or  more  of  the 
counts  are  sufficient,  the  court  will  render  judgment  upon  such  counts;  and 
if  all  the  counts  are  sufficient,  judgment  will  be  rendered  upon  the  count 
chaiging  the  highest  offence. 

If  a  hearing  beliad  before  a  magistrate,  upon  the  complaint  of  a  town  grand 
juror  charging  a  person  with  the  commission  of  a  crime,  and  the  respondent 
be,  by  the  magistrate,  bound  over  for  trial  by  the  coanty  court,  and  an  in* 
dietment  be  iband  against  him,  and,  before  a  trial  is  had  upon  die  indictment, 
a  witness,  who  testified  before  the  magistrate,  dies,  evidence  may  be  received, 
on  trial  upon  the  indictment,  to  prove  what  that  witness  testified  before  the 
magistrate. 

And  it  is  not  necessary,  on  «uch  trial,  to  prove  the  exact  language  used  by  the 
witness  in  giving  his  testimony  before  the  magistrate ;  it  is  sufficient,  if  the 
substance  of  his  testimony,  as  there  given,  be  detailed.  ^ 

If  a  sheriff,  in  attempting  to  execute  a  writ  of  execution,  on  civil  process, 
which  is  delivered  to  him  to  be  levied,  break  open  the  outer  door  of  the 
dwelling  house  ef  the  execntien  debtor,  where  the  debtor  then  is,  with  a 
view  of  arresting  the  body  of  the  debtor  on  the  execution,  such  act  is  unlaw- 
ful ;  and  if,  after  the  sheriff  has  entered  the  house,  the  debtor  forcibly  resist 
the  attempt  of  the  sheriff  te  arrest  him,  and  commit  an  assault  and  battery 
vpon  the  sheriff,  an  indictment  will  not  lie  against  the  debtor  for  so  doing. 

Indictment  for  an  assaalt  and  battery  upon  a  sheriff,  and  imped* 
ing  him  in  the  execution  of  the  duties  of  his  office.  The  indictment 
was  in  these  words. 

"State  of  Vermont,  Addison  County,  ss.  Be  it  remembered,  that, 
at  a  term  of  the  county  court,  begun  and  holden  at  Middlebury, 
within  and  for  said  county  of  Addison,  on  the  second  Tuesday  of 
June,  A.  D.  1843,  The  Grand  Jurors  within  and  for  the  body  of  the 
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Cooaty  of  Addison,  now  bore  in  court  didy  inqpwMieled  and  i 
upon  their  oath  present,  that  WilHam  P.  Hooker,  of  Middlebory 
albresaid,  at  Middlebary  aforesaid,  on  the  seventh  day  of  November, 
in  the  year  of  our  Lord  one  thousiuiid  eight  hun4red  and  forty  two, 
with  force  and  arms,  in  and  upon  one  Adnah  Smith,  in  the  peace  of 
Ood  and  of  this  State  then  and  there  being,  and  then  being  ahoiff 
of  said  county  of  Addison,  and  in  the  due  execution  of  his  said 
office,  then  and  there  did  make  an  assault,  and  him,  the  said  Adnah 
Smith,  so  being  in  the  due  execution  of  his  said  office,  aforesaid, 
then  and  there  did  hinder  and  impede,  and  then  and  there  did  beat 
wound  and  ill-treat,  and  other  wrongs  to  the  said  Adnah  Smith 
then  and  there  did,  to  the  great  damage  of  the  said  Adaab.SmitbL  and 
against  the  peaee  and  the  dignity  of  the  States 

And  the  Grand  jurors  aforesaid,  on  their  oaths  as  afertsaid,  do 
farther  present,  that  the  said  William  P.  Hooker,  at  Middlebury 
aforesaidi  on  the  seventh  day  of  NovenAei,  in  the  year  of  ovr  Lord 
one  thousand  eight  hundred  and  forty  two,  with  hicm  and  afms, 
wildilly  and  knowingly  did  impede  and  hinder  &  civil  officer,  un4er 
the  authority  of  this  State,  in  the  execution  of  his  office,  to  wit,  Ad- 
nah Smith,  sheriff  of  the  county  of  Addison  aforesaid,  in  the  peace 
of  God  and  this  State  then  and  there  being,  in  then  and  there  serv- 
ing and  attempting  to  serve  and  execute  a  legal  writ  of  execution, 
to  wit,  a  pluries  writ  of  execution,  regularly  issued  on  a  judgment 
rendered  by  the  Honorable  County  Court  in  and  for  said  county  of 
Addison,  at  a  term  of  said  eourt  begun  and  holdsa  at  MiddMniry, 
in  and  for  said  county  of  Addison,  on  the  second  Tuesday  of  J««e» 
A.  D.  1842,  said  execution  dated  the  27th  day  of  September,  A.  D. 
1842,  and  signed  by  Samuel  Swifl,  clerk  of  said  courts  and  directed 
to  any  sheriff  or  constable  in  the  State,  and  made  returnable  in 
sixty  days  firom  the  date  thereof,  wheceby,  after  vec&king  that  Harry 
Goodrich  of  said  Middlebury,  by  the  consideration  of  the  county 
court  begun  and  holden  at  Middlebury,  in  and  for  said,  eomnky  of 
Addison,  on  the  second  Tuesday  of  June,  A.  I>.  1842^  ceooftered 
judgment  against  the  said  William  P.  Hooker  and.  on*  Charles 
Hooker  »  an  actbn  of  trespass,  (the  cause  of  which  aetioa  it  was 
adjudged  by  said  court  arose  frona  the  wilful  and  nudieiotts  aol  of 
the  defendants,)  in  the  sum  of  three  hundred  and  forty  oae  dollm 
and  fifty  six  cents,  danagea,  and  for  the  sun  of  thislgr  Isro  dottan 
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•ni  Mveii^  emkiMf  costs  of  sait»  whereof  ezecalioa  r^naiDs  to  be 
done  for  the  sum  of  $807.70,  said  officer^  as  often  before  conuBanded, 
is  tfaerefiire,  hf  vtrtoe  of  said  writ  of  exeeutioiiy  by  the  authority 
of  the  state  of  YernioDty  ooflannancted  to  oause  to  b^  le? ied,  of 
the  goods,  chattels^  or  estate  of  the  said  William  P.  Hooker  and 
Cbarlas  Hooker,  said  sura  of  $307.70,  with  25  cents  more  for  said 
wsit  of  exeeation  and  50  ocnts  for  two  others,  and,  for  want  of  the 
fooda  and  chattels  of  said  WiUiam  P.  and  Charles,  shewn  or  to  be 
found  by  said  olBcer  within  his  precinct,  commanding  him  to  take 
the  bodies  of  said  William  P.  Hooker  and  Charles  Hooker,  and 
them  commit  to  the  keeper  of  the  common  jail  in  Middlebary,  in 
said  county,  within  said  prison,  which  said  writ  of  execution,  so 
duly  issued  as  aforesaid,  in  foil  life,  and  in  no  way  satisfied,  paid, 
or  discharged,  was,  ob  the  6th  day  of  October,  A.  D.  1842,  deliv* 
ered  to  said  Adnah  Smith,  sheriff  as  aforesaid,  to  serre  and  return, 
and  afterwards,  to  wit,  oa  the  serenth  day  of  Norember,  A.  D.  1842, 
at  Middlehury  aforesaid,  the  said  Adnak  Smith,  then  being  sberiflT, 
as  afotesaid,  for  want  of  the  goods,  chattels,  or  lands  of  the  said  Wil« 
Ham  P.  and  Charles,  shown  him  or  to  be  found  within  his  precinct, 
^hereon  to  levy  said  writ  of  execution,  attended  to  serve  and  ex- 
eesttt  said  writ  of  executioo,  as  he  was  therein  comoaaaded,  by  ar« 
restkig  the  body  of  said  William  P.  Hooker ;  and  tha  said  William 
P.  Hooker  then  and  there,  unlawfolly  and  wickedly  intending  to 
iaq>ede  and  hinder  the  said  Adoah  Smith  in  the  execution  of  his 
said  office,  and  well  knowing*  that  said  Adnah  Smith  was  sheriff  of 
the  oomty  of  Addison  as  aforesaid,  and  that  «aid  Adnah  Smith  then 
and  there  hsd  said  writ  of  exeoutien,  so  duly  issued  and  in  foil  force 
as  aforesaid,  to.  serre  «id  exeeute,  and  was  then  and  there  aitempting 
to  serve  and  exeente  said  writ  of  exeeutioD,  did,  with  force  and 
arms,  then  and  there  haspeda  and  hinder  the  said  Adnah  Smith, 
sheriff  aa  aforesaid,  in  attasif  ting  to  seire  snd  execute  said  writ  of 
eoecution,  in  the  execution  of  his  said  offbce,  by  beating  and  bruis- 
ing the  said  Adnah  Smith  with  a  large  and  heavy  bludgeon  on  his 
hesdf,  ahonldevs  and  arms,  to  the  great  damage  of  the  sud  Adnah 
Smith,  to  the  great  hindrance  and  obstruction  of  justice,  ani  con- 
trary  tdthe  fofm,  foccn  and  effect  of  the- statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State." 
The  indictment  alao.contaiaed  aoonni  for  a  common  assault  upon 
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the  said  Smith,  and  also  a  cooat  for  an  aaaaolt  and  battery  < 
ted  upon  one  George  W.  Church.    Plea,  not  guilty. 

On  trial  the  counsel  for  the  prosecution  ga?e  in  evidence  the  re- 
cord of  the  justice  of  the  peace,  who  held  the  court  of  inquiry,  and 
by  whom  the  respondent  was  bound  over  for  trial  by  the  county 
court,  and  proved  that  Adnah  Smith,  the  sheriff,  was  a  witness,  duly 
sworn,  and  that  he  testified  before  the  magistrate,  on  said  examina- 
tion, and  that  he  was  also  cross-examined  by  the  respondent,  and 
that  he  had  since  died ;  and  the  said  justice  was  called  as  a  witness, 
to  prove  what  was  the  testimony  of  said  Smith  before  him,  at  said 
court  of  inquiry.  The  justice,  upon  inquiry,  stated  that  he  could 
not  give  the  precise  language  of  the  witness,  but  only  the  substance 
of  his  testimony,  as  given  upon  the  examination  in  chief  and  the 
cross-examination.  The  respondent  objected  to  the  examination  of 
the  justice,  under  such  a  state  of  facts,  as  to  the  testimony  of  Smith ; 
but  the  court  overruled  the  objection  and  admitted  the  testimony. 

It  appeared,  from  the  testimony,  that  on  the  7th  day  of  November, 
1842,  Adnah  Smith,  then  being  sheriff  of  Addison  county,  had  id 
his  hands,  as  sheriff,  the  writ  of  execution  described  in  the  indict- 
ment, to  serve  and  return  according  to  law,  and  that,  on  the  eveq- 
ing  of  the  same  day,  he  went,  with  some  assistants,  among  whom 
was  George  W.  Church,  to  the  dwelling  house  of  the  respondent, 
for  the  purpose  of  making  service  of  the  writ  of  execution  upon  the 
respondent  by  arresting  his  body ;  that,  upon  their  arrival  at  the 
house,  they  found  the  outer  door  fastened,  and  the  respondent  and 
his  family  within,  and,  after  some  short  delay,  and  some  conversa- 
tion with  the  respondent's  wife,  the  sheriff,  not  succeeding  in  in* 
ducing  her  to  open  the  door  for  him,  burst  open  the  door  by  bending 
or  wrenching  off  the  latch,  with  which  it  was  fastened,  and  thereupon 
went  into  the  house,  with  his  assistants,  against  the  will  of  the  i 
pendent,  with  the  intent  and  for  the  purpose  of  arresting  the  i 
pendent  upon  said  execution ;  that,  soon  after  the  sheriff  had  thus 
entered  the  housej  and  after  some  little  conversation  with  the  wife 
of  the  respondent,  the  sheriff  became  satisfied  that  the  respondent 
was  in  the  chamber,  and  he  thereupon  opened  the  chamber  door  and 
informed  the  respondent  that  he  had  an  execution  against  him  and 
wished  him  to  come  down  and  surrender  himself  upon  it,  and  this 
he  lepeated  several  times,  but  received  no  reply ;  that,  soon  after 
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this,  Smith  attempted  to  ascend  th^  chamber  stain,  in  order  to  ar- 
rest  the  respondent,  and,  while  ascending,  the  respondent  struck 
biro  violently  with  a  large  club  upon  his  head,  so  as  to  make  him 
fall  back  to  the  foot  of  the  stairs ;  that,  soon  after,  at  the  request  of 
Smith,  Qeorge  W.  Church  attempted  to  ascend  the  stairs  in  pursuit 
of  the  respondent,  and  he  also  received  a  violent  blow  upon  the  head 
from  the  respondent,  and  was,  by  its  force,  driven  back  ;  that  there* 
upon  Smith  and  Church  attempted  to  ascend  the  stairs  together,  in 
order  to  arrest  the  respondent,  and  the  respondent  again  struck 
Smith  with  a  club,  but  they  succeeded  in  ascending  the  stairs  and 
arresting  the  respondent ;  and  that,  after  the  respondent  had  been 
once  taken,  he  made  no  farther  resistance,  and  was  committed  to 
jail  upon  the  execution. 

The  court  charged  the  jury,  that,  though  the  sheriff  had  no  right 
to  break  open  the  outer  door  of  the  respondent's  dwelling  house,  in 
order  to  arrest  him  on  the  execution,  and  though  the  sheriff  thereby 
made  himself  liable  to  an  action  of  trespass  on  the  freehold,  yet  that, 
being  once  within  the  house,  if  he  proceeed  after  this  to  arrest  the 
body  of  the  respondent  on  the  execution,  and  the  respondent  with 
force  resisted  him,  while  in  the  execution  of  his  office,  and  while 
attempting  to  arest  him  on  the  execution,  they  would  find  the  res- 
pondent guilty.  The  jury  were  also  told,  that  they  must  take  the 
law  of  the  case  from  the  court,  and  follow  their  instructions,  in  that 
particular,  as  their  rule. 

The  jury  returned  a  general  verdict  of  guilty.  After  verdict  the 
respondent  filed  a  motion  in  arrest  of  judgment,  which  was  overruled 
by  the  court.  Exceptions  by  respondent.  The  exceptions  were 
allowed,  the  sentence  respited,  and  the  cause  passed  to  the  Supreme 
Court. 

E,  D.  Barber  for  respondent. 

I.  The  court  erred  in  admitting  the  testimony  of  the  justice,  by 
whom  the  court  of  examination  was  held,  as  to  what  the  deceased 
witness  testified  at  said  court  ;-^ 

1.  Because  be  could  not  give  the  language  of  the  witness;  1 
Stark.  £v.  261-2,  280 ;  2  Russ.  on  Crimes  683 ;  I  Phil.  £v.  200, 
274;  4T.R.290;  3C.dz;P.387;  ife/om v.  H^Ytit^,  7 Pick. 81. 

2.  Because  it  was  not  given  on  a  trial  between  the  same  parties, 
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bat  upon  a  mere  hearing  to  determine  whether  tbt  rtafNMMielii 
should  be  held  for  trial    I  Chit  Cr.  Law  81-2,  n.  e* 

11.  The  court  erred  in  their  charge  in  relation  to  the  Tilidity  of 
the  arrest,  made  hj  the  officer  after  a  breach  of  the  outer  door  of 
the  respondent's  dwelling  house,  for  the  purpose  of  making  the  ar« 
rest  The  principal  authorities,  which  have  any  tendency  to  sop* 
port  the  doctrine  contained  in  the  charge,  are  belie? ed  to  be  tb« 
following ;  18  Edw.  JV,  4 ;  Somayne^s  Case,  &  Co«  93 ;  Bac.  Abr., 
Sheriff,  N  3 ;  Lee  ▼.  Oansel,  Cowp.  1 ;  Dalt.  Sheriff  353 ;  1  Baclu 
Sheriff  IS9;  Hemenway  ▼.  Baxtm,  3  Mass.  232  f  Widgtry  t. 
Haskell,  6  Mass.  \B&  \  State  v.  MiUer,  12  Vt  437.  From  an  esf 
amination  of  these  authorities,  it  appears  that  nearly  all  of  them  re* 
late  to  the  execution  of  goods,  and  not  to  the  arrest  of  the  body,  and 
are  grounded  upon  the  authority  of  a  case  in  the  Tear  Book,  18 
Edw.  VI,  4,  and  a  reference  to  that  authority  in  5  Co.  93.  It 
would  seem,  howerer,  that  the  case  in  the  Tear  Bobk  is  not  author-- 
ity,  to  sustain  eyen  the  doctrine,  that  an  execution  of  a Ji.  fa,,  after 
a  breach  of  the  outer  door  of  a  dwelling  house,  is  good.  Telr.  29» 
Metcalfs.Ed.  note  1 ;  People  v.  Htihbard,  24  Wend.  369;  ChtttU 
T.  Hubbard,  4  Hill  487 ;  12  Pick.  270.  In  Bac.  Ab.,  above  cited, 
it  is,  indeed,  said  in  the  text,  that  the  execution  of  a  cegnas,  or 
jC.  fa,,  would  be  good ;  but  in  the  note  this  is  doubted,  and  the 
"  modern  practice,"  it  is  said,  *'  in  some  cases,  is,  to  discharge  such 
execution  on  complaint  by  affidavit,  and  to  grant  an  attaekmeni  a* 
gainst  the  officer ;  "  and  the  case  of  Yeaies  v.  Delamaqw,  in  Trinity 
term,  17  Geo.  Ill,  in  the  court  of  exchequer,  is  cited  in  support  of  the 
doctrine  of  the  note.  The  case  in  Cowper,  although  an  applieaiioa 
to  discharge  the  defendant  from  prison,  on  the  ground  of  an  illegal  ar« 
rest,  made  after  breaking  into  the  apartment  where  he  lodged,  turned 
entirely  on  the  ground  that  the  door  broken  was  not  an  outer  door. 
The  case  in  Dalton's  Sheriff  is  the  same  as  18  Edw.  IV.  4.  In 
Backus'  Sheriff  the  authority  cited  is  5  Co.  93,  which  contains  a 
mere  reference  to  16  Edw.  IV,  4.  The  cases  in  the  3d  4&  6ch 
Mass.  were  attachments  of  goods.  The  case  in  the  12  Vt  merely 
decides,  that  the  owner  of  personal  property  may  not  resist,  by  per- 
sonal violence;  an  officer,  who  attempts  to  attach  such  property  as 
the  property  of  another.    These  authorities  seem,  therefore,  to  Cul 
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enlimly  ofMsUiiiidg  tfaedoetfine^  thbt  tlie  ftxecotion  of  a  ^. /&, 
made  after  Jireaking  into  the  debtor's  dwelling  house^  it  good. 

Bttty  whateter  may  be  the  law  on  that  point,  we  contend  that  an 
mrmi^  made  ander  the  circnmstancea  of  this  case,  is  Toid,  and  thai 
the  party  arrested  is  justified  in  resisting  th6  (Acer  in  making  it* 
The  old  maxim  of  the  law  is,  that  "every  man's  dwelling  house  is 
his  castle/'  and  that  the  outer  doors  thereof  cannot  be  broken,  for 
the  purpose  of  executing  civil  process.  It  makes  the  dwelling  house 
of  every  individual  in  community  a  ''privileged  place/'  and  the 
place  affords  protection  to  the  occupant  and  his  family.  It  is  not^ 
therefore,  simply  the  breaking  the  outer  door,  or  window,  which  is 
'  prohibited,  but  it  is  the  invasion  of  the  man's  sanctuary.  The^ol- 
lowing  authorities  are  cited  in  support  of  the  rule,  for  which  we 
contend.  1  Chit.  Cr.  Law  54-5 :  Yelv.  29,  note  1,  above  cited ; 
Cowp.  1 ;  2 Back. Sheriff  460,  addenda;  Bac.  Ab.,  above  cited; 
11  Pick.  379 ;  l&fey  v.  NichoU,  12  Pick.  270;  24  Wend.  360;  4 
Hill  337;  1  Buss,  on  Crimes  520;  Smith's  Leading  Cases  109, 
8emayne^s  Case  5  Co.  93,  and  notes ;  8  Vt  424 ;  Chipman  v.  Bates, 
15  Vt.  51 ;  Rev.  St.  74,  ^§  17,  18. 

The  decisions  in  analogous  oases  are  entirely  inconsistent  with 
the  doctrine  of  the  charge.  The  law  can  only  secure  the  subjects 
of  it  from  abuse,  by  making  every  thing  accomplished  by  its  abuse 
void,  and  leaving  the  party  abusing  it  in  the  same  situation^  as  if  he 
had  no  authority,  and  was  acting  as  a  private  individual.  Bagshaw 
V.  Oawardf  Telv.  96,  &  cases  there  cited ;  Bac.  Ab.,  Trespass  B^ 
and  Sheriff  N,  3 ;  Ex  parte  Wilson,  1  Atk.  152 ;  Laveridge  v« 
Pkdstow,  2  H.  Bl.  29;  Luttin  v.  Benin,  11  Mod.  51;  Birch  v, 
Pradger,  4  B.  &  P.  135 ;  Atkinson  v.  Jameson,  5  T.  R.  25 ;  WeUs 
V.  Ourney,  8  B.  &  C.  769 ;  Yelv.  29,  &  cases  cited  in  note ;  13 
Johns.  414;  8  T.  R.  187;  4  Pick.  249;  10  Johns.  253,  369; 
Smith's  Leading  Cases  120. 
/     III.    The  motion  in  arrest  t>f  judgment  should  prevail. 

First,  Because  the  first  and  second  counts  are  insufficient,  as 
counts  for  impeding  an  officer;  8  Vt.  424;  3  Vt.  110;  1  Chit* 
Cr.  Law  238.  They  are  good  only  for  an  assault  at  common  law ; 
8  Vt.  424. 

Seccmd,  Because  the  second  count  is  bad,  as  a  Count  for  impeding 

an  officer. 
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1.  It  is  not  alleged  directly  that  Adnah  Smith  was  sheriff  of  Ad- 
dison county.  1  Chit.  Cr.  Law  171-2,  199. 

2.  It  is  not  alleged  that  the  sheriff  had  demanded  the  sum  re- 
quired by  the  execution  to  be  levied  of  the  respondent,  or  that  the 
respondent  had  refused  to  pay  said  sum  on  sach  demand,  or  expose 
personal  property  suflBicient  to  satisfy  it 

3.  It  is  not  alleged,  that,  at  the  time  of  the  resistance  by  the 
respondent,  the  sheriff  was  in  the  execution  of  his  office,  or  was  ex- 
ecuting his  process.  2  Hale's  P.  G.  354,  ^  110 ;  1  Chit.  Cr.  Law 
281-2. 

4.  It  is  not  alleged,  that  the  execution  was  delivered  to  the  offi- 
cer within  sixty  days  after  ihe  date  thereof. 

5.  It  is  not  alleged  that  the  sheriff  attempted  to  execute  the  said 
execution  within  the  life  of  the  same. 

6.  It  is  not  alleged,  that,  at  the  time  of  the  resistance  on  the  7th 
of  November,  1842,  the  sheriff  had  the  execution  in  his  hands. 

7.  It  is  not  alleged  that  the  execution  was  delivered  to  the  offi- 
cer at  any  place.  State  v  Bacon,  7  Vt.  219 ;  2  Hale's  P.  C.  344, 
^77;  1  Chit.  Cr.  Law  196-8. 

None  of  these  defects  are  cured  by  verdict.  1  Chit  Cr.  Law 
661 ;  2  Hale's  P.  C.  355. 

Third,  The  judgment  must  be  arrested  generally ; — because,  the 
verdict  being  general,  and  the  offences  described  in  the  different 
counts  beingof  different  grades  and  requiring  different  punishments, 
no  judgment  can  be  rendered  on  the  verdict  3  T.  R.  103 ;  I 
Chit  Cr.  Law  254,  637-8,  64l.» 

O.  Seymour,  State's  Attorney. 

The  two  first  counts  in  the  indictment  are  sufficient  The  first 
is  substantially  according  to  well  established  forms  for  an  indict- 

*The  counsel  for  the  respondent  also  argued,  very  fully,  the  question  arising 
upon  that  portion  of  the  charge  of  the  court,  in  reference  to  the  right  of  the 
jury  to  judge  of  the  law  as  well  as  the  &ets  in  the  case,  and  the  tame  qoestimi 
was  very  elaborately  examined  in  the  opinion  of  the  conrt ;  bat,  in**inach  as 
all  the  members  of  the  court  were  not  present,  and  those  present  were  divided 
in  opinion  upon  the  point,  and  no  decision  whatever  was  announced  in  refer- 
ence to  it,  it  has  been  deemed  advisable  by  the  learned  judge,  who  delivered 
the  opinion,  not  to  publish  that  portion  of  it  which  related  to  this  subject 


r 


JANUARY  TERM,  1845.  667 

State  V.  Hooker. 

iient  at  oommon  law  Ibr  an  asaaalt  and  impeding  an  officer  in  the 
eieeation  of  his  doty ;  and  the  second  count  fally  and  sufficiently 
eharges  the  statute  offence.    8  Vt.  424,  and  cases  there  cited. 

The  isdiotment  is  not  deficient  by  reason  of  misjoinder  of  offences. 
The  several  counts  simply  set  forth  the  same  transaction  in  different 
ways,  which  is  no  ground  of  demurrer,  or  motion  in  arrest.  1 
Chit.  Cr.  Law  2^,  250. 

The  evidence  of  what  the  deceased  witness,  Adnah  Smith,  testi- 
fied at  the  court  of  examination  was  properly  admitted.  Greenl.  on 
Er.  ^«5,  196.     12  Vt.  437. 

The  fact  that  the  officer  was  guilty  of  a  trespass,  in  opening  the 
outer  door  of  the  respondent's  house  against  his  will,  affords  no  jus- 
tification for  the  assault  and  impeding  the  officer,  when  he  subse- 
quently attempted  to  arrest  the  respondent  on  the  execution  against 
him.  Semayne's  Case,  5  Co.  03;  1  Chit  Cr.  Law  56;  1  East's 
P.  C.323;  12Vt.437. 

The  <^inion  of  the  court  was  delivered  by 

Hbbabd,  J.  A  great  variety  of  questions  have  been  argued  in 
this  case^  and  we  shall  first  dispose  of  those,  that  have  arisen  upon 
the  motion  in  arrest 

In  the  first  place,  it  is  said  that  the  indictment  does  not  allege 
that  Adnah  Smith  was  sheriff  of  Addison  county.  In  the  ^rst 
count  the  respondent  is  charged  with  having  made  an  assault  upon 
Smith,  then  and  there  being  sheriff  of  said  county  of  Addison.  In 
the  seemid  count  he  is  charged  with  having  hindered  and  impeded  a 
ciM  tigfieer^  under  the  authority  of  this  State,  to  wit,  Adnah  Smith, 
sheriff  of  the  county  of  Addison  aforesaid ;  and  in  both  counts 
Smith  is  alleged  to  have  been  in  the  execution  of  his  said  office. 
We  think  this  is  a  sufficient  allegation,  that  Smith  was  sheriff;  the 
allegation  in  the  second  count,  though  not  expreiised  with  as  much 
meeiy  of  dictum  as  the  fact  was  susceptible  of,  is  still  direct,  and 
in  no  way  equivocal. 

The  next  objection  is,  that  it  is  not  alleged  that  the  sum  due  on 
the  executioB  had. been  demanded  of  the  respondent,  or  that  he  had 
refused  to  pay  it  This  was  not  necessary  to  be  done.  It  was  a 
sufficient  demand,  when  he  was  there  with  the  exeoution,  claiming 
of  the  respondent  that  he  surrender  himself  upon  it    If  the  respon- 
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dent,  for  viot  of  audi  demand,  could  sol  snilaiii  nm  mImni  for  Um 
imprisonment  aguost  the  officer,  then  the  went  of  Boeh  deoMMid 
would  not  jnstifj  resiettnce  to  the  officer,  when  wuMng  the  mrruti 
and,  conseqeenlly,  it  was  not  neeesaary  to  allege  that  a  donand  had 
been  made. 

It  18  farther  objected,  that  it  ia  not  alleged  that  the  eiecaiioft 
was  delivered  to  the  officer  within  sixty  days  after  its  date ;  nor  thai 
the  officer  attempted  to  execute  it  within  ita  life.  The  indictment 
allegea  that  the  execution  was  dated  the  27th  of  September,  1842, 
that  it  was  delivered  to  the  sheriff;  while  it  was  in  full  life,  on  the 
6th  day  of  October,  1842,  that  it  was  attempted  to  be  served  on  the 
7th  day  of  November,  1842,  and  that  it  was  made  returnable  in  aixn 
ty  days  from  date.  Id  cerium  esi,  fU0d  reddi  cerium  peiesU  Thai 
it  might  have  been  proved  thai  it  was  delivered  oe  some  other  day 
makes  no  difference ;  the  allegation  u  direct,  and  the  day  alleged 
will  stand  for  the  true  day,  until  some  other  is  proved* 

It  is  farther  objected,  that  there  is  no  allegation  that  the  sheriff 
had  the  execution  in  his  hands,  tit  the  time  the  resistance  was  made, 
on  the  7th  of  November,  1848.  It  ie  alleged  that  he  was  in  the 
execution  of  bis  duty  as  sheriff,  and  that,  for  want  of  property,  oa 
which  to  levy  the  execution,  he  attempted  to  serve  and  execote  said 
writ  of  execution,  as  he  was  therein  commanded,  by  arresting  the 
body  of  the  said  Hooker,  and  that  the  said  Hooker,  then  and  there 
well  knowing  that  said  Smith  was  sheriff  of  the  eomity  of  Addieon, 
and  that  he  then  and  there  had  said  writ  of  exeoatten  to  serYO  and 
execute,  and  was  then  and  there  attempting  to  serve  and  execme 
the  same,  did  then  and  there  impede  and  hinder  the  said  Smtch, 
while  attempting  to  serve  and  execute  said  writ  of  execntioa. 
AH  these  allegations,  taken  together,  though  not  in  terms,  fatty 
amount  to  the  allegation,  that  the  sheriff  had  the  execslion  in  hin 
hands;  How  oould  he  be  in  the  exeention  of  his  doty  aa  aherii^ 
and  how  could  he  be  attempting  to  seme  tkU  execotion,  naleas  he 
had  it  in  his  bands  ? 

Another  objection,  though  not  much  relied  on,  ie,  that  noj»lnc#  is 
alleged,  at  which  the  execution  was  deKvered  to  the  sheriff  Tim 
place  where  the  execution  is  delivered  is  immaterial ;  die  ptaee 
where  it  is  to  be  executed  is  important ;  and  the  time  when  it  wan 
delivered  is  material,— for  the  vali^y  of  the  ezeoulioB  i»  aome  de- 
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ipte  depends  upon  thai.  But  it  U  not  neceisary  to  allege  where 
tin  eseentioB  is  ddivered,  for,  if  the  officer  has  it  in  his  possession 
in  his  pvaoinet,  it  is  of  no  importance  whether  he  reeeiFcd  it  there, 
or  in  some  other  place. 

It  ii  farther  insisted,  that  the  indictment  is  insufficient  to  sustain 
n  jndgment  upon  this  general  verdict,  because  different  grades  of 
offences  are  charged  in  the  different  counts,  requiring  different 
ponishments.  The  verdict  being  general,  it  is  to  be  understood, 
diat  the  jury  found  the  req>ondent  guilty  upon  all  the  counts;  and 
if  any  one  or  more  of  the  counts  is  sufficient,  the  court  will  render 
judgment  upon  such  as  are  good ;  if  all  are  good,  then  judgment 
will  be  rendered  upon  the  count  charging  the  highest  offence. 
Such  is  the  authority  of  the  case  o(  State  ▼.  Doumer,  8  Vt  424. 

This  briefly  disposes  of  all  the  questions  in  relation  to  the  suffi* 
cUncy  of  the  indUtment. 

The  next  question  to  be  noticed  is  the  one  in  relation  to  the  tes* 
timony  of  the  magistrate,  who  held  the  court  of  inquiry,  in  relation 
to  what  the  deceased  witness.  Smith,  testified  before  him.  There 
are  two  objections  to  this  testimony.  The  first  is,  that  the  testi- 
mony of  Smith  was  not  given  in  the  same  case,  as  the  one  in  which 
die  magistrate  testified.  That  it  was  between  the  same  parties 
cannot  be  doubted.  The  proceedings  before  the  magistrate  were 
in  the  name  of  the  State  against  the  respondent*  That  the  subject 
matter  of  the  complaint  before  the  magistrate  and  the  indictment, 
upon  vrhichthe  respondent  was  tried,  are  ideniiad  is  admitted. 
The  oomplaittt  befinre  the  magistrate,  and  the  holding  to  bail,  is  a 
mode  provided  by  statute  for  commencing  proceedings;  and  al- 
though the  hearing  before  the  magistrate  is  not  technically  a  trial, 
still  the  proceedings  are  eomfubmy  and  adversary,  the  witnesses 
are  compeUed  to  attend  and  sworn  to  testify,  and,  upon  the  aujfi' 
ekney^  or  insmficiency,  of  the  proof,  the  accused  is  either  set  at  lib* 
erty,  or  required  to  give  bonds  for  his  appearance  at  the  county  €9wrt^ 
to  take  his  trial  upon  the  facts  set  forth  against  him.  The  hearing 
beiore  the  magistrate  and  the  trial  before  the  county  court  are 
therefore  in  the  same  case,  and  are  only  distinguishable,  in  this  re- 
spect, from  a  civil  trial,  by  the  BM)de  of  proceeding  which  the  stat- 
ute has  provided. 

The  other  objection  is,  that  the  magistrate  could  not  give  the 
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words  of  the  deceased  witness.  If  this  objection  is  to  proYtil,  it  is 
doubtful  whether  the  testimony  of  a  deceased  witness  could  erer 
be  used  ;  for  it  is  hardly  to  be  supposed  that  it  would  e?er  so  hap- 
pen, that  the  words  of  the  witness  could  be  repeated,  as  he  qnike 
them.  This  testimony  is  to  be  received  like  other  testimony^  sub- 
ject to  criticism  and  remark ;  and  the  less  accurate  and  precise  the 
witness  is,  in  giving  this  testimony,  the  less  credit  it  should  gain 
with  the  jury.  This  testimony  must  come  like  all  other.  If  the 
witness  is  conscious  of  having  omitted  any  important  part  of  the 
testimony,  or  if  that  fact  should  be  made  to  appear  in  any  other  way, 
\ht  jury  may  reject  the  whole  of  the  testimony,  as  being  unsatisfac* 
tory ; — but  for  this  the  court  cannot  reject  it. 

We  are  next  to  inquire  in  relation  to  the  charge  of  the  court. 
Upon  this  two  objections  have  been  urged.  The  first  is,  in  relation 
to  what  the  court  told  the  jury,  as  to  the  respondent's  right  to  resist 
the  sheriff,  after  he  had  made  a  forcible  and  tortious  entry  into  the 
respondent's  house. 

The  case  finds  that  the  sheriff  went  to  the  respondent's  house  with 
a  legal  process,  for  the  purpose  of  serving  it  upon  him,  and  found 
the  outer  door  fastened,  and,  not  succeeding  in  having  the  door 
qpened,  that  he  burst  it  open  by  wrenching  off  the  latch.  The  court 
told  the  jury  that  the  sheriff  had  no  right  to  break  open  the  outer 
door,  and  that  for  so  doing  he  was  a  trespasser ^  but  that,  if,  after  he 
had  thus  effected  an  entry  into  the  house,  he  proceeded  to  arrest  the 
respondent,  the  respondent  had  no  right  to  resist  him.  No  question 
is  made,  upon  either  side,  but  what  the  charge  was  correct  in  rela- 
tion to  the  first  breaking  open  the  house.  It  is  a  familiar  maxim  of 
the  law,  that  "  a  man's  house  is  his  castle,"  and  that  he  has  a  right 
to  defend  it.  How  far  he  may  carry  his  defence,  and  within  what 
bounds  it  must  be  restrained,  is  the  subject  of  inquiry.  A  man  has 
a  right  to  defend  himself  against  an  unlawful  aggression,  to  an  extent 
that  shall  make  his  defence  effective^  without  regard  to  consequen- 
ces. Chitty,  in  his  treatise  upon  criminal  law,  lays  down  the  doc- 
trine, in  its  broaidest  sense,  that  the  breaking  the  outer  door  of  a 
dwelling  house,  upon  civil  process,  is  unjustijiahU.  The  inquiry, 
therefore,  is,  whether,  having  thus  done  what  u  unjustifiable,  the 
sheriff  may,  by  the  means  and  aid  of  this  unjustifiable  act,  proceed 
to  do  a  lawful  act 
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The  officer,  when  he  restrains  the  debtor  of  hia  liberty,  justifies 
the  act  by  the  authority  of  the  law,  not  by  any  natural  right  of  his 
own  to  do  so.  It  then  presents  this  strange  anomaly,  that  an  officer, 
Who  has  no  authority,  except  what  i^  delegated  to  him  by  the  law 
for  a  specified  purpose,  can  justify  an  attempt  to  restrain  the  liberty 
of  another,  when  his  purpose  is  aided  and  accomplished  by  an  un» 
jusHJidbk  act,  and  a  breach  of  the  very  law,  under  which  he  assumes 
to  act.  Mr.  Chitty  makes  a  distinction  between  the  killing  an 
officer,  thus  breaking  the  outer  door,  and  one  not  an  officer.  But 
what  shall  be  the  effect  of  any  resistance  short  of  killing,  he  does 
not  say.  There  are  instances,  in  which  an  officer  may  be  resisted, 
which  he  enumerates;  and  they  are, — 1,  When  the  warrant  is  de- 
fective,— ^2,  When  it  is  not  enforced  by  a  proper  officer, — 3,  When 
it  is  executed  out  of  the  jurisdiction,— 4,  When  the  wrong  person  is 
taken  under  it ;  so  that,  by  this  authority,  it  seems  that  the  person 
of  the  officer  is  not  so  sacred,  that  all  other  rights  mast  yield  and  be 
postponed  to  his.  It  would,  by  this,  seem,  therefore,  that,  in  order 
to  throw  the  shield  of  the  law  over  an  officer,  so  as  to  make  it  crim* 
inal  for  another  to  resist  him  in  what  he  is  attempting  to  do,  certain 
requisites  are  necessary.  He  must  not  only  be  a  legal  and  proper 
officer,  but  he  must  have  a  good  and  sufficient  precept,  which  he  is 
attempting  to  execute,  and  he  most  be  attempting  to  execute  it  in  a 
Ugal  way.  Was  the  officer  attempting  to  execute  his  precept  in  a 
legal  way,  when  \k\^  first  act  was  unjustifiabh  and  against  law  ? 

There  if|  another  way  of  testing  this,  that  I  do  not  recollect  was 
noticed  in  argument  Afler  the  re^ondent  had  made  the  resist** 
ance,  for  which  he  is  indicted,  he  was  arrested  by  the  officer.  Now 
suppose  the  respondent  had  instituted  proceedings  to  obtain  a  dis^ 
charge  from  that  arrest, — what  would  have  been  the  inquiry,  and 
what  ought  to  have  been  the  judgment  ?  Without  answering  the 
question,  which  I  have  proposed,  we  can  see  what  hai  been  the 
inquiry  and  what  the  judgment  in  analogous  cases.  There  are  cer* 
tain  times  and  occasions,  on  which  persons  are  exempted  from  arrest 
on  civil  process, — such  as  witnesses,  parties  and  jurors,  in  attendance 
upon  court,  and  members  of  parliament,  public  ambassadors  and 
their  servants ;  and  when  such  are  arrested,  and  even  committed 
on  execution,  they  are  discharged  from  custody,  and  in  some  cases 
it  has  been  hdd,  that  the  court  had  the  power  to  punish  the  officer 
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for  arrestiDg  them.  Bartleii  t.  HMes,  6  T.  R.  686 ;  3  Johns. 
S94 ;  7  JohDB.  638 ;  Yelv.  29,  noiie,  tnd  cases  there  cited. 

Whea  a  man  is  wrongfully  brought  into  a  jurisdicUon^  and  is 
there  lawfully  arrested^  yet  he  ooght  to  be  discharged ;  for  "  do 
lawful  thing,  founded  on  a  wrongful  act,  can  be  supported;''  Pet 
Lord  Holt,  in  11  Mod.  51.  Where  a  person  was  detained  withoot  a 
writ,  and  afterwards,  while  thus  detained,  was  arrested  on  a  writ, 
he  was  discharged ;  2  H.  Bl.  29.  All  these  legal  maxims  have 
their  carrelaiives.  When  A.  unlawfully  attempts  to  arrest  B.|  B. 
may  lawfully  resist  him.  Whatever  I  may  lawfully  enjoy,  I  may 
lawfully  defend.  In  the  protection  of  my  own  rights,  whatever  it  is 
unlawful  for  another  to  do,  it  is  lawful  for  me  to  prevent  him  from 
doing. 

In  the  present  case,  then,  if  it  was  unlawfol  for  the  officer  to  break 
open  the  house,  in  order  to  arrest  the  respondent,  it  was  lawful  for 
the  respondent  to  prevent  him  from  doing  it  The  breaking  and 
arresting  were  dependent,  one  upon  the  other,  and  are  not  to  be  dis- 
connected. The  breaking  was  for  the  purpose  of  arresting,  and 
the  arresting  was  consequent  upon  the  breaking.  It  would  there- 
fore seem  to  follow,  that,  if  one  was  unlaujfvl,  the  other  was  equally  so* 

The  case  ofSemayne  ?.  Oresham,  from  5  Go.  91,  reported  in  Yd* 
▼erton  29,  has  been  cited  by  the  attorney  for  the  government  All 
that  can  fairly  be  deduced  from  that  case  is,  that  the  officer  cannot 
break  the  outer  door,  and  that  the  defendant,  when  he  sees  the 
sherilT  coming,  may  shut  his  door  against  him ;  for  that  is  all  the 
defendant  did,  and  it  was  for  that,  that  he  was  sued.  If  it  is  to  be 
held,  that  all,  that  is  meant  by  a  man's  house  being  his  castle,  is, 
that  he  may  defend  it,  if  he  can,  but  that,  if  he  cannot,  and  is  over- 
come, he  is  then  left  as  defenceless  as  he  would  have  been  onder 
other  circumstances,  then  the  notion  about  his  house  being  a  pro 
tection  to  him  is  all  frittered  away  and  is  a  mere  shadow.  The  case 
o(8iate  v.  Miller  is  also  cited  ;  but  that  is  far  from  being  authority 
for  this  case.  The  most  that  case  settles  is,  that  it  will  not  do  for 
a  man  to  resist  the  sheriff,  when  about  to  take  property,  but  that,  if 
the  sheriff  takes  property,  that  does  not  belong  to  the  defendant,  he 
must  answer  in  a  suit  for  damage,  where  the  question  can  be  tried. 
The  case  of  iZffey  v.  Nickols,  12  Pick.  280,  goes  farther  than  it  it 
necessary  to  go,  in  deciding  this  case.    In  that  case  it  ii  held,  that. 
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when  the  offieer  breaks  the  outer  doori  to  «t|aeh  property  of  the 
debtor^  and  attaches  the  property,  he  is  a  trespasser,  not  only  for 
breaking  the  house,  but  ibr  taking  the  goods  also.  That  is  a  well 
considered  case,  and  is  founded  on  such  considerations,  as  would 
govern  one  like  the  present 

We  therefore  consider  that  the  charge  of  the  county  court  was  er- 
roneous in  this  particular.  The  court  had  no  occasion  to  give  the 
jury  any  instruction  in  relation  to  the  kind  or  degree  of  resisiance, 
that  the  respondent  might  make,  while  they  held  that  he  could  not 
lawfully  make  any;*  and  of  coarse  none  was  given;  and  perhaps 
that  question  could  not  well  arise,  as  the  case  finds  that  he  did  not 
Qse  so  much  resistance,  as  to  effect  his  purpose,«-as  the  officer  sue* 
ceeded  in  arresting  him. 

A  new  trial  is  granted^  and  the  case  is  remanded  to  the  county 
court 
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James  McDanielb  v.  Timothy  Reed  and  John  Vail. 

The  defendant,  in  mn  action  of  ejectment,  it  liable,  if  he  were  in  posaession  of 
the  demanded  premises  at  the  time  of  the  commencement  of  the  plaintiff's 
action ;  and  for  this  purpose  the  time  of  the  service  of  the  writ  is  to  be 
treated  as  the  commencement  of  the  action. 

And  acfuoZ  possession  by  the  defendant  is  not  necessary ;  it  is  sufficient  if  the 
defendant  have  a  deed  of  the  premises,  which  has  been  recorded  in  the  town 
clerk's  office  of  the  town  where  the  land  lies,  and  claima  to  have  purchased 
the  premises. 

So  the  plaintiff,  in  ejectment,  must  also  have  a  right  of  action  at  the  time  of 
final  judgment.  If,  therefore,  the  action  be  founded  upon  a  mortgage,  and 
the  defendant,  at  anytime  before  final  judgment,  tender  to  the  plaintiff  the 
amount  due  upon  the  debt  secured  by  the  mortgage  and  the  costs  in  the 
action  of  ejectment,  the  plaintiff's  right  of  action  upon  the  mortgage  is  ta- 
ken away,  and  he  can  no  longer  claim  judgment  in  his  fitvor  in  the  eject- 
ment 

And  if  the  plaintiff,  in  such  case,  claim  title  to  the  demanded  premises  by  vir- 
tue of  several  mortgage  deeds,  which  describe  distinct  parcels  of  land,  and 
were  given  to  secure  distinct  debts,  the  tender  may  be  made  of  the  amount  due 
upon  the  debts  secured  by  part  of  the  mortgage  deeds,  and  the  plaintiff's  right 
of  action,  as  to  the  premises  described  in  those  deeds,  will  thereby  be  taken 
away  ;  and  it  makes  no  difference,  in  this  respect,  i^hether  the  deeds  were 
originally  executed  to  different  individuals,  and  have  come  to  the  present 
plaintiff  by  assignment,  or,  Ptr  Hxbard,  J.,  whether  they  were  all  originally 
given  to  the  plaintiff. 

And  it  is  not  necessary- that  the  defendant,  in  such  case,  having  made  a  legal 
tender,  should  show  that  the  tender  has  been  kept  good,  and  bring  the  mon- 
ey into  court ;  it  is  sufficient,  to  entitle  him  to  a  recovery,  for  him  to  prove 
the  making  of  the  tender,  and  the  refusal,  on  the  part  of  the  plaintiff,  to  re- 
ceive it 
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Ejectment.    Plea,  the  general  issue,  and  trial  by  jury. 

The  plaintiff  claimed  title  to  the  demanded  premises  by  virtue  of 
several  mortgage  deeds,  executed  by  the  defei^dant  Reed,  and 
which  described  distinct  premises,  parcel  of  the  demanded  premi- 
ses. One  of  said  deeds  was  given  to  ^I^^an^^er  Barrett,  to  secure 
six  promissory  notes,  amounting  in  all  to  the  sum  of  j^OO,  and  bore 
date  January  10,  1828,  and  was,  by  said  Barrett,  assigned  to  the 
plaintiff  on  the  7th  day  of  March,  1828 ;  another  of  said  deeds  was  v^ 
executed  to  the  plaintiff,  to  secure  a  promissory  note  for  the  sum  of 
$600,  and  bore  date  April  26,  1830 ;  and  the  other  of  said  deeds 
was  executed  to  Thomas  McDaniels,  to  secure  a  promissory  note 
for  the  sum  of  $2000,  and  bore  date  Febuary  16,  1835,  and  was, 
by  the  said  Thomas  McDaniels,  assigned  to  the  plaintiff  on  the 
25th  day  of  May,  1835. 

To  show  the  liability  of  the  defendant  Vail  in  this  action,  the 
plaintiff  offered  in  evidence  a  copy  of  the  record  of  a  deed,  duly 
certified  by  the  town  clerk,  which  deed  bore  date  subsequent  to  the 
sneing  out  of  the  writ  in  this  action,  but  prior  to  the  service  of  the 
same,  and  purported  to  convey  to  the  said  Vail  the  demanded  prem- 
ises. To  the  admission  of  this  evidence  the  defendants  objeoted, 
upon  the  ground  that  this  d^ed  was  executed  subsequent  to  the 
commencement  of  this  action ;  but  the  court  decided  that  the  time 
of  the  service  of  the  writ  in  the  action  was  the  commencement  of 
the  action,  and  admitted  the  evidence.  The  plaintiff  also  intro- 
duced evidence  tending  to  prove  that  in  May,  or  June,  1842,— 
which  was  subsequent  to  the  service  of  the  writ  in  this  action, — ^tbe 
said  Vail  claimed  to  have  purchased  the  premises.  And  the  court, 
upon  this  point,  charged  the  jury,  that,  the  deed  to  Vail  having 
been  put  upon  record,  and  Vail  claiming  to  have  purchased  the 
premises,  they  were  at  liberty  to  find  that  Vail  accepted  the  deed, 
at  the  time  it  was  executed,  and  that  this  would  entitle  the  plaintiff 
to  recover,  as  against  Vail.  It  appeared  that  the  defendant  Reed 
was  in  possession  of  the  premises,  at  the  time  of  the  comme^c^ 
ment  of  this  action. 

The  defendants  offered  evidence,  to  prove,  that,  during  the  pen- 
dency of  this  action,  and  since  the  last  term  of  the  county  court, 
they  had  tendered  to  the  plaintiff  the  sums  due  upon  two  of  the 
debts,  seemed  by  the  mortgage  deeds  of  two  of  the  parcels  of  land 
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described  in  the  phintiff 's  declaration,  together  with  the  eoeti  of 
this  gait.  Tb  the  admission  of  this  evidence  the  plaintiff  objected, 
bnd  it  was  eicluded  by  the  court. 

The  jary  returned  n  verdict  for  the  plaintiff.  Exemptions  by  do- 
iendanu. 

S.  H.  4»  E.  F.  H^dgei  and  It.  Pietpaint  tot  defendants. 

I.  The  defendants  insist  that  Vail  is  not  properly  Joined  in  thtt 
suit,  becatisci  at  the  date  of  the  writ,  he  was  not  in  actual  or  eon^ 
structive  possession  of  the  premises.  The  date  of  the  writ  is  the 
commencement  of  the  action,  and  the  day  of  service  isunimportanl, 
00  it  be  within  the  limits,  prescribed  by  the  laws  regoliting  judi- 
cial proceedings,  after  sueing  out  the  writ.  1  D<  Ch«  M  ,*  7  Yt 
426.  The  plaintiff  must  show  that  the  defendant  was  in  pcesession, 
at  the  commencement  of  the  suit    3  Yt.  448. 

II.  The  tender,  made  by  the  defendantSi  is  a  bar  to  farther  pro- 
ceedings in  this  suit.  Ooate  on  Mort.  315.  3  Cow«  IM.  10  Yt. 
678.  7  Wend. 98.  4.Yt.  105.  3Vt303.  llVt.eOi.  5Cono. 
903.  2  lb.  600.  Austin  ?.  Burbmk,  2  Dsy  474.  Ovsiy  ▼. 
Brownim,  lb.  425.  The  proceeding  by  action  of  ejectment  '» 
only  one  form  of  enforcing  the  collection  of  the  noteS|  and  does  net, 
in  any  manner,  change  the  relation  of  the  parties.  The  mottgagee 
is  creditor  of  the  mortgagor,  and  not  purchaser  of  his  land.  S 
Wend.  603.  l^rom  these  eases  we  find  the  inference  itte?itable, 
that  a  tender  is  efibotual  in  ejectment  11  Vt  264.  18  Johne. 
110.    21  Wend.  468.    7  Wend.  98.     WUKmg  ▼.  AtrrMt  4  Yes. 


III.  Were  the  defendants  bound  to  pny  all  the  mortgages,  b#- 
fore  they  could  redeem  one  t  The  mortgages  are  upon  different 
pieces  of  land,  to  diflbrent  persons,  and  incident  to  different  debts. 

1.  It  is  admitted,  that,  when  there  are  two  mortgages,  each  of 
a  different  piece  of  land,  betwun  ike  satne  persons,  the  mortgagor 
cannot  redeem  one,  without  redeeming  both.  Pwrefoy  t.  Purrfcj^, 
1  Vern.  29.  Shuttleworth  v.  Laycock,  1  Yern.  245.  thrgrtm  v. 
Lehooh,  2  Vern.  207.  Pope  t.  Onshw,  2  Vern.  28&  Tnheurg 
r.  Pomfrtt  et  at,,  and  TitUy  t.  Daioist  cited  in  Ex  parte  Carter, 
Amb.  733.  The  case  is  said  to  be  the  same  with  the  aingnee  of 
the  mortgage.    Cator  t.  Ckarliem  and  CoUat  v.  Hbndbiy  cited  in 


JANUARY  TERM,  1846.  077 

MeDanlelt  v.  R««d  et  al. 

9  Vet*  376.  S  Cox  425.  Bat  theet  cases,  involving  the  right  of 
the  asiigaee,  have  been  doubted  in  England,  and,  it  is  believed, 
have  never  been  reoeived  in  this  eonntry.  Ez  parte  King,  1  Atk. 
800.  3  Eden  78.  Admitting  the  whole  ground,  assumed  by  the 
judges  in  deciding  these  cases,  to  be  tenable,  there  is  a  wide  dis- 
tinction between  the  principles  decided,  and  those  involved  in  the 
claims  of  the  plaintiff  in  the  suit  at  bar.  In  all  these  oases  the 
nortgages  were  made  by  one  grantor,  and  to  one  grantee.  Be- 
tween the  same  parties  equities  might  well  extend  to  transactions 
different  from  those  in  which  they  originated ;  but  where  the  inter«> 
esu  of  third  persons  ire  to  be  affected,  they  must  be  confined  to  the 
limits  of  the  contract,  by  which  they  are  called  into  existence.  3 
Ves.  376. 

2.  But  in  these  oases  the  court  have  decided  upon  the  supposed 
intent  of  the  parties,  to  supply,  by  a  second  mortgage,  the  defi- 
ciencies of  a  first.  % 

&  All  the  cases,  cited  in  snpport  of  this  doctritie,  are  where  the 
Mr  has  sued,  to  redeem  an  estate  mortgaged  by  the  ancestor ;  and, 
''  to  avoid  circuity  of  action,"  the  tacking  is  allowed. 

4.  These  are  all  cases,  where  the  mortgagor,  or  those  claiming 
under  bira,  have  resorted  to  equity  to  redem  forfeited  estates. 
Story's  £q.  Jur.  1030. 

6.  Here,  the  plaintiff  comes  into  a  court  of  law,  to  recover  poe» 
session  of  the  premises  described  in  bis  different  deeds.  He  has  se- 
lected his  remedy,  and  he  must  be  governed  by  the  law  of  the  court, 
in  which  he  sues*  Joies  v.  Smiik,  2  Ves.  37&  Brayt.  166.  13 
Vt.  310. 

•— *—  for  plaintiff. 

L  The  plaintiff  contends,  that  the  senrice  of  the  writ  id  the  com* 
mencement  of  the  suit,  for  the  purpose  of  testing  the  right  of  the 
plaintiff  to  join  Vail  in  the  suit,  as  landlord.  7  Vt  124.  HaU  v. 
Peek,  10  Vt  474.  4  Conn.  140.  Branson  v.  Earl,  17  Johns. 
63.  Burduk  v.  Grun,  18  Johns.  14.  Visseher  v.  Qansevoort,  18 
Johns.  496.  Ross  v.  Lnther,  4  Ck>w.  158.  Brawn  v.  Babingtan, 
ft  Ld.  Raym.  868.    Harris  v.  Woolford,  6  T.  R.  617. 

n.  The  county  court  were  right  in  their  charge  to  the  jury  in 
reference  to  the  acceptance  of  the  deed  by  Vail,  and  the  right 
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thereby  given  to  the  plaintiff  to  recover  against  him.  Warner  t. 
Pate  et  al.,  5  Vc,  166.  lb.  243.  9  Vt.  178.  The  acceptance  of 
the  deed,  duly  executed  and  recorded,  is  always  presumed  from  the 
fact,  that  it  is  beneficial  to  the  grantee.  Denton  v.  Ferrif  et  al,  5 
Vt.  882.     Okurch  v.  Oilman,  15  Wend.  656. 

III.  In  regard  to  the  offer  to  prove  the  tender  of  the  amount  due 
on  two  of  the  pieces  mortgaged,  the  plaintiff  contends, 

1.  That  a  tender  should  have  been  for  the  whole  sum  due  upon 
all  the  mortgages.  2  Sw.  Dig.  183-189.  2  Day  211.  3  lb.  397. 
2  Yern.  286.    Ambl.  733. 

2.  That  the  tender  was  not  in  time, — not  having  been  made 
three  days  before  the  sitting  of  the  court,  to  which  the  writ  was 
made  returnable.    Rev.  St.  471,  §  6. 

3.  That  the  defendants  did  not  bring  the  money  into  court. 

The  opinion  of  the  court  was  delivered  by 

Hebard  J.  The  plaintiff  claimed  title  to  the  premises  described 
in  his  declaration  by  virtue  of  several  mortgage  deeds.  "So  ques- 
tion has  been  raised,  but  what  the  action  was  well  conceived  as  to 
the  defendant  Reed.  The  right  to  recover  against  the  defendant 
Vail  depends  upon  several  questions.  The  first  is,  as  to  the  point 
of  time,  in  reference  to  thov  proceedings,  which  is  to  be  regarded  as 
the  commencement  of  the  action.  It  seems,  that,  at  the  time  the 
writ  bears  date.  Vail  was  not  in  possession  of  any  part  of  the  prem- 
ises, and  had  no  title  to  any  part  of  them.  But  before  the  service 
of  the  writ  he  had  a  deed  of  the  premises,  which  was  put  on  record, 
and  he  was  claiming  to  have  purchased  the  premises. 

The  plaintiff  must  have  a  right  of  action  at  the  commencement  of 
the  suit,  to  entitle  him  to  recover ;  and  upon  this  fact  the  question 
presents  itself.  If  we  were  at  liberty  to  indulge  in  conjectures  in  re- 
lation to  the  facts,  which  are  not  presented  by  the  bill  of  exceptions, 
'  we  should  conclude,  that,  at  the  time  the  writ  issued  from  the  ^pro- 
thonotary,  the  name  of  Vail  was  not  in  it ;  but,  while  the  writ  was 
in  the  plaintiff's  hands,  and  before  service,  learning  the  fact,  that 
Vail  had  become  interested  in  the  premises,  his  name  was  then  in- 
serted. If  this  is  the  true  solution  of  the  matter,  and  that  fact  had 
appeared  from  )he  exceptio^is,  we  should  have  no  hesitation  in  say- 
ing, that  the  action  was  not  misconceived  as  to  him,  whether  we 


JANUARY  TESLti,  1845.  679 

MoDaniels  v.  Re«d  et  al. 

hxAd  the  sueing  out  the  writ  to  be  the  commenceineiit  of  the  suit,  or 
the  service  of  the  writ ;  for  the  insertion  of  the  defendant  Vail's 
name  would  be  the  time,  when  the  writ,  as  to  him,  was  in  fact  saed 
out. 

For  some  purposes  one  time,  and  for  others  another,  has  been 
regarded  as  the  commencement  of  the  action.  With  reference  to 
the  statute  of  limitations,  as  in  the  case  ofLttmb  v.  Day,  8  Vt.  407, 
the  sueing  out  the  writ  has  been  regarded  as  the  commencement 
of  the  suit ;  and  for  this  purpose  there  is  an  apparent  reason  for  fix* 
ing  upon  this  as  the  time.  It  is  by  the  plaintiff's  sleeping  upon  his 
rights  for  a  determinate  period,  that  his  claim  becomes  barred. 
When  he  is  moving,  and  doing  what  the  law  enables  him  to  do,  he 
is  regarded  as  vigilant ;  and  from  such  time  no  such  presumption, 
as  grows  out  of  the  statute  of  Kmitations,  can  reasonably  attach. 
And  this  has  no  reference  to  maturing,  or  originating,  a  cause  of 
action ;  but  its  effect  is,  to  prevent  one  from  being  lost,  that  has  for 
a  long  time  been  mature. 

In  other  cases,  when  the  fact  is  to  determine  whether  the  cause 
of  action  has  become  mature,-**a8  in  the  action  of  trover,  when  a 
demand  is  necessary,  as  evidence  of  a  conversion,— or  in  the  action 
of  assumpsit,  when,  from  the  nature  of  the  contract,  a  demand  is 
essential  to  the  right  of  recovery, — then  the  service  of  the  writ  is 
considered  the  commencement  of  the  suit ;  as  in  the  case  of  Hall 
ei  al.  V.  Feck  et  al.,  10  Vt.  474. 

The  practice  of  obtaining  and  issuing  writs  is  such,  that  it  would 
make  it  inconvenient  to  adopt  a  different  rule.  The  attorney,  or 
his  clerk,  fills  up  a  writ,  and  gives  it  such  a  date,  as  suits  his  con- 
venience. The  defendant  has  no  interest  in  the  writ,  until  it  is 
served,  and  is,  faiefore  that  time,  in  no  way  affected  by  it. 

We  therefore  hold,  that,  in  this  case,  the  service  of  the  writ  was 
the  commencement  of  the  suit. 

The  next  question  arises  upon  the  sufficiency  of  the  defendant's 
tender.  By  the  bill  of  exceptions  it  appears  that  the  defendants 
offered  to  prove,  that,  since  the  last  term  of  the  court,  they  had  ten- 
dered  to  the  plaintiff  the  sum  diie  on  two  of  the  parcels  of  land  d^ 
scribed  in  the  plaintiff's  writ  and  the  plaintiff's  costs  in  this  action. 
This  testimony  was  excluded  by  the  court;  and  the  decision  of  the 
court  is  attempted  to  be  sustained  on  two  grounds.    The  first  is. 
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that  the  pUiQtiff  held  another  mortgagOy  of  another  piece  of  land^ 
and  that  he  waa  not  bound  to  accept  a  part,  without  the  whole.     ■ 

The  three  mortgage  deeds  are  of  4ifl^ent  datea^  were  given  ta 
different  individuals,  contain  distinct  parcels  of  land,  and  were  giv 
en  for  the  security  of  different  debts.  They  would  therefore  seem 
to  have  no  connection  with  each  other,  in  any  respect  They  are 
as  disconnected  now,  as  they  were,  when  first  given.  Each  piece 
of  land  stands  pledged,  as  before,  for  its  own  debt.  And  there  is 
no  doubt,  that  Reed  is  at  liberty  to  redeem  any  one  of  these 
pieces,  without  the  rest,  if  he  chooses.  That  they  are  now  in  the 
same  person  makes  no  difierence,  as  afiecting  the  mortgagor.  He 
was  no  party  to  that  arrangement,  by  which  the  plaintiff  has  taken 
the  assignment  of  those  mortgages;  and  if  they  had  all  been  given 
to  the  same  individuai,  I  do  not  conceive  that  any  fair  presumption 
oould  arise,  that  he  intended  to  tack  the  subsequent  mortgages,  on  to 
the  first. 

The  next  objection  to  the  tender,  and  the  evidence  offered  to 
prove  it,  is,  that  it  was  not  made  in  season.  This  objection  is 
founded  on  a  misconceived  notion  of  the  legal  effect  of  the  tender, 
when  offered.  This  action  b  ejectment.  The  tender  is  not  made 
upon  this  action,  and  never  could  be  made  upon  it  This  action  of 
ejectment  is  founded  upon  a  mortgage ;  and  the  mortgage  is  only 
an  incident  io  the  debt ;  and  the  right  to  recover  depends  upon  the 
fact,  whether,  at  the  time,  there  is  a  right  of  action  upon  the  debt. 
The  tender,  therefore,  was  upon  the  debt ;  and  if  a  legal  tender 
was  made  upon  the  debt,  the  right  of  action  was  thereby  suspended- 
If  the  right  of  action  was  suspended  upon  the  debt,  ^oinstmUiil 
was  suspended  upon  the  mortgage.  In  an  action  of  ejectment  the 
plaintiff  must  have  a  right  to  recover,  at  the  time  he  commences  bis 
action,  and  also  at  the  time  the  judgment  is  rendered.  If,  after  the 
commencement  of  the  suit,  the  cause  of  action  is  by  any  means  ta* 
ken  i|way,  the  plaintiff  cannot  recover,  unlessi  by  some  means,  he  is 
again  subrogated  to  it  before  judgment 

This  tender  was  upon  the  debt,  and  might  be  made  al  any  time, 
and  one  time,  as  well  as  another ;  and  I  see  no  objection  to  its  baiF* 
ing  been  made  upon  the  trial ;  and  the  effect  would  have  been  the 
same.  If  it  was  made  at  any  time,  when  the  fact  could  be  incor- 
porated into  the  case,  according  to  the  usual  mode  of  proceediof 
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on  trial,  it  should  have  been  received,  and  the  tender  would  have 
its  effect  upon  the  debt  as  effectually,  as  if  no  action  was  pending 
upon  the  mortgage.  This  action  upon  the  mortgage  was  all  tlie 
time  liable  to  be  defeated  b;  payment,  not  only  before  judgment, 
but'  af\er. 

The  case  of  Edwards  v.  Fire  Insurance  Co.,  ^l  Wend.  468, 
which  has  been  cited,  goes  farther  than  we  are  required  to  go  in 
this  case.  It  was  there  held  that  the  tender  was  a  discharge  of  the 
mortgage  security.  Whether  that  is  so,  or  not,  we  hold  that  it  was 
a  suspension  of  the  plaintiff'^s  right  of  action,  at  least,  and  that  it 
could  only  be  revived  by  a  refusal,  on  the  part  of  the  defendants,  to 
pay  the  money,  when  the  plaintiff  should  signify  a  willingness  to  re- 
ceive it.  If  the  tender  had  been  made  on  the  day  the  money  be- 
came due,  we  are  inclined  to  think  it  would  have  the  effect,  given 
to  it  in  that  case,  leaving  the  plaintiff  to  seek  his  remedy  by  a  suit 
upon  the  indebtedness. 

This  disposes  of  a  farther  objection, — ^that  there  was  no  offer  to 
show  that  the  tender  had  been  kept  good  and  the  money  brought  in- 
to court.  The  money  need  not  be  in  court ;  it  had  nothing  to  do 
with  the  suit  on  trial.  That  action  was  for  the  recovery  of  land, 
not  money.  It  was  sufficient,  if  the  defendants  m^de  a  good  tender 
and  had  the  money  ready  to  deliver  to  the  plaintiff,  when  he  should 
call  for  it. 

The  judgment  is  reversed. 
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ABATEMENT,  8tt  Plkadhto;  Cbimiital  Law. 
ACCESSORY,  Set  CaimiiAL  Law  3-6. 
ACCOUNT. 

1.  The  individual  members  of  a  copartnership,  who  hare  advanced  money  for 
the  benefit  of  the  firm,  are,  in  an  action  of  account  brought  to  liquidate  the 
concerns  of  the  firm,  entitled  to  interest  on  such  advances  from  the  time 
they  were  made.    Hodget  ttoLv,  Parker  d  aZ.,  242. 

2.  A  declaration  in  account^  which  alleges  that  the  defendant  was  bailiff  of  the 
plaintiff  of  certain  property,  and  which  shows  that  the  parties  were  joint 
tenants  of  the  property,  is  sustained  by  evidence  tending  to  show  a  joint 
ownership  of  the  property,  and  that  the  defendant  has  received  more  than 
his  share  of  the  avails  of  the  property ;  and  this  evidence,  upon  the  issue 
whether  the  defendant  was  bailiff  and  receiver,  will  entitle  the  plaintiff  to  a 
verdict     Onion  v.  FaUerUm^  359. 

3.  In  the  action  of  account  the  proof  under  the  plea  of  }»2ffu  compt^twsit  is  some- 
what different  from  what  it  is  before  the  auditor,  on  the  issue  of  naUaang  in 
arreoar.  The  former  defence  seems  to  rest  upon  the  ground  of  tin  express 
settlement  of  the  dispute,  and  a  surrender  of  all  the  property  pertaining  to 
the  trust,  while  the  latter  issue  is  sustained  by  merely  showing  that  there 
is  nothing  now  in  the  defendant's  hands,  for  which  he  is  liable  to  account; 
which  may  be  shown,  either  by  proving  that  the  property  has  been  surren- 
dered to  the  plaintiff,  or  to  a  third  person,  by  the  plaintiff's  direction,  or 
that  it  'has  been  destroyed,  or  has  perished,  without  the  fault  of  the  defend- 
ant.   PkktU  V.  AorMMU,  470. 

4.  The  rules  of  pleading,  in  the  action  of  account,  laid  down  in  Biahop  v.  BM- 
tvwi,  14  Yt.  145,  recognized  and  affirmed.    J6, 

5.  An  agent  can  only  be  held  liable  for  neglect,  in  an  action  of  account,  in  a 
case  where  the  negligence  has  been  gross  and  palpably.    76. 

8u  Agx5t  4,  5. 

ACTION. 

1.  If  the  hofband  appoint  an  attorney  to  receive  the  money  upon  his  wife's 
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ehoM  in  action,  and  the  attorney  actually  receive  the  money,  the  wife  cannot 
join  with  the  husband  in  a  suit  to  recover  the  money  from  the  attorney,  but 
the  husband  must  sue  alone.    BiU  tt  to;,  t.  Eoyee,  190. 

2.  The  le|;al  interest  in  a  contract  is  in  the  person  to  whom  the  promise  is 
made,  and  from  whom  the  consideration  passes,  and  he  is  the  person  who 
must  bring  the  action  upon  such  contract, — as  held  in  Pamgftom  v.  SaxUm,  11 
Vt  79,  and  Orampton  t.  BaUard,  10  Vt.  251.    Hatt  v.  Hmtoon,  244. 

3.  The  case  of  Duiton  et  ux.  ▼.  JFboI,  2  Lev.  210,  1  Ventr.  318,  T.  Raym.  302, 
commented  upon  and  explained.    i&. 

4.  The  omission  to  join,  in  an  action,  one  of  two  or  more  joint  contractors  is  no 
ground  of  defence  on  trial ;  and  it  would  not  be  good  ground  for  abating  the 
suit  even,  if  the  person  omitted  were  a  silent  partner  with  the  other  de- 
fendants, or  if  the  fact  of  his  liability  were  kept  concealed  from  the  plain-  ' 
tiffs  by  the  other  defendants,    ^cki  tC  aI.  v.  CKmi  d  ol.,  449. 

5.  Where  the  defendant  contracted  to  deliver  to  the  plaintiffs  thirty  tons  of 
starch  per  year  for  two  years,  it  was  held  that  the  contract,  though  entire  in 
its  terms,  was  yet  divisible  in  its  character,  and  that  the  plaintiflb  might,  at 
the  expiration  of  the  first  year,  sustain  an  action  against  the  defendant  for 
any  breach,  on  his  part,  of  that  portion  of  the  coAtract  that  was  to  be  per- 
formed that  year.    Iftxer  d  al,  v.  Wtttiam»,  457. 

6.  If  an  attorney,  having  a  demand  entrusted  to  him  for  collection,  fiandulently 
deceive  his  client  in  reference  to  the  responsibility  of  the  debtor,  and  the 
value  of  the  demand,  and  thereby  prevail  upon  the  client  to  sell  to  him  the 
demand  for  less  than  the  amount  due  upon  it,  and  the  attorney  subsequently 
collect  the  whole  amount  of  the  demand,  he  will  not  be  liable  to  refund  to 
the  debtor  the  amount  received  by  him  above  the  amount  paid  by  him  to  the 
client ;  but  he  will  be  liable  to  the  client  therefor.    MgnkaU  v.  Jm/t  ^46. 

7.  If  a  receipt  for  property  attached  is  signed  by  several,  and  they,  in  teimi, 
'*  Jointly  and  severally ''  promise  to  keep  and  deliver  up  the  property,  or  pay 
all  danlage,  the  officer  taking  the  receipt  may  maintain  an  action  thereon 
against  any  one  of  such  signers ;  and  it  is  unnecessary  to  notice,  in  the  de* 
claiation,  the  feet  that  there  were  other  sigaera  of  the  receipt  Mu^fidd  r. 
SeoU,63>i. 

8.  The  defendant,  in  an  action  of  ejectment,  is  liable,  if  he  were  in  possession 
of  the  demanded  premises  at  the  time  of  the  commencement  of  theplaintiff''8 
action ;  and  for  this  purpose  the  time  of  the  eervice  of  the  writ  is  lo  be 
treated  as  the  commencement  of  the  action.    HeDamA  r.  Sad  d  oL,  674^ 

fts  AssioiraiirT  10-13 ;  Ex'ns  A  Adm'rs  1 ;  PRAcrros  19. 

ACTION  ON  THE  CASE. 

1.  In  regard  to  ii^uries  to  the  person,  or  to  personal  property*  wh«re  the  in- 
jury is  directly  inflicted  by  a  forcible  act,  as  where  a  blow  is  given  to  a 
person,  or  an  act  of  violence  is  committed  upon  bis  beast,  or  other  property, 
causing  injury,  the  party  aggrieved  has  generally  no  choice  of  actions,  and 
trespass  is  his  only  remedy ;  but  if  he  have  sustained  a  forcible  injury,  el- 
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leeied  by  niMBf  flowiDg  from  th«  act  of  the  deftndaiit,  but  not  operating 
by  the  very  fbree  end  impolae  of  that  act,  he  may  •uatain  either  treapaas  or 
caae.  WaUmm  v.  Batt  $i  oL,  138. 
8.  If  the  nltlmate  injury  conaiata  neither  in  the  act  of  the  defendant,  nor  in 
the  continued  physical  impulse  of  that  act,  the  plaintiff  wuofj  as  he  more 
fireqnently  mttt^  proeeed  in  caae.    A. 

3.  In  this  case  the  injury  alleged  conaiated  in  driving  the  plaintiff's  beas' 
upon  a  fence,  whereby  its  death  was  caused,  and  it  waa  held  that  either 
trespass,  or  caae,  would  lie.    lb, 

4.  If,  under  a  declaration  in  trespaaa  on  the  caae,  alleging  that  the  defendant 
ftlaely  warranted  a  horse  to  be  sound,  knowing  him,  at  the  time  of  making 
the  warranty,  to  he  unsound,  the  plaintiff  prove  a  representation  by  the  de- 
fendant of  soundness,  which,  at  the  time  of  making  it,  the  defendant  knew 
to  be  false,  it  is  sufficient  to  entitle  the  plaintiff  to  a  verdict.  Wat  v.  .Ebi- 
«rjf,583. 

5.  And  if;  in  aueh  eaae,  the  declaration  allege  an  abiohUe  representation  of 
aoundneaa,  and  a  wcimUrhj  the  defendant  of  ita  ihlsity,  and  the  proof  ahows 
that  the  representation  by  the  defendant  waa,  that  the  property  waa  sound, 
<*  so  ftr  aa  he  knew,"  and  the  plaintiff  also  prove  that  the  defendant  in  fhct 
knew,  at  the  time  of  making  the  representation,  that  the  property  waa  un- 
aound,  this  will  be  no  variance, — aince  a  representation  of  absolute  sound- 
ness and  a  repreaentation  qualified  aa  above,  which  the  defendant,  at  the 
time  of  making  it,  knowa  to  be  false,  bind  the  defendant  to  the  same  extent. 
R.  ' 

6.  But  if  the  declaration  allege  an  absolute  warranty  merely,  and,  as  a  breach, 
that  the  fact  warranted  did  not  exist,  without  alleging  the  zooAtr^  this  will 
not  be  supported  by  proof  of  a  qualified  warranty.    1}. 

&t  Ex'es  6l  Adm'&s  6. 

ACTIONS  PENAL. 

1.  The  statute,  which  requirea  a  certificate  to  b^  made  t^pon  a  writ  of  the 
**  day,  month  and  year  when  the  same  waa  aigned,"  is  one  affecting  the  rem- 
edy,— and  the  statute  in  force  at  the  time  the  action  ia  commenced  must 
govern.    ViXiariy  g.  U  T*  P^^tZier,  48. 

2.  A  certificate  of  the  day,  month  and  year  yvhen  the  writ  waa  ezAtUtal  to  the 
magistrate  signing  it,  is  not  a  compliance  with  that  aection  of  the  Beviaed 
Statutes  which  requires  a  minute  to  be  made  upon  such  writ  of  the  time 
when  the  same  waa  djgiierf;— «nd  a  certificate,  defective  in  this  respect,  can-' 
not  afterwards,  and  after  the  action  is  entered  in  court,  be  amended,  so  aa  to 
comply  with  the  statute.    Jb, 

3.  But  the  motion  to  diamiaa  an  action  for  want  of  the  proper  certificate  upon 
the  writ  must  be  regarded  in  the  nature  of  a  plea  in  abatement,  and,  if  not 
made  at  the  time,  and  agreeably  to  the  rules  of  court  governing  dilatory 
pleas,  will  be  considered  as  waived.    76. 

4.  A  declaration,  in  an  action  brought  to  recover  the  penalty  given  by  statute 
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for  taking  exceasiTe  and  illegal  feet,  which  ipeeifiM  all  the  itemi  of  feea 
charged,  and  avers  thai  the  cxecw  of  fees  therein  charged  waa  "  a  large  aum, 
to  wit,  the  sum  of  $4.00,"  might  he  bad  upon  demnrrer,  for  not  specifying 
the  items  of  UUgal  fees  taken,  but  is  sufficient  after  verdict    Eanry  r.  TiUom^ 

479. 

5.  An  officer,  who  receives  illegal  fees,  is  liable  to  the  penalty  imposed  by  sect. 
16  of  chap.  106  of  the  Be  vised  Statutes,  whether  such  fees  are  received  for 
services  for  which  a  fixed  compensation  is  given  by  law,  or  for  services  not 
specified  in  the  fee  bill,  and  for  which  compensation  is  allowed  under  sect 
8  of  chap.  107  of  the  Revised  Statutes.    Jb, 

6.  But  an  officer,  who  receives  illegal  fees,  is  not  liable  to  the  penalty  ioqpoeed 
by  sec.  16  of  chap.  106  of  the  Revised  Statutes,  unless  he  received  such  ille- 
gal fees  JcTiowin^y.  In  this  respect  the  sixteenth  section  mUst  have  the  same 
construction  with  the  fourteenth  and  fifteenth  sec  tions.    B. 

7.  If  a  constable  receive  fees  for  travel  from  the  place  of  commitment  to  the 
office  of  the  treasurer,  to  whom  he  is  required  to  pay  the  tax,  when  col- 
lected, he  is  entitled  to  prove,  in  an  action  brought  against  him  to  recover 
the  penalty  given  by  statute  for  receiving  illegal  fees,  that  it  had  been  the 
usual  practice  of  collectors  of  taxes  to  charge  such  fees.    lb. 

8.  Several  creditors,  having  distinct  and  separate  debts  due  to  them  severally 
from  the  same  debtor,  cannot  join  as  plaintiffs  in  an  action  qui  tarn  against 
such  debtor,  to  recover  the  penalty  given  by  statute  for  being  party  to  a 
fraudulent  conveyance,  or  judgment.     CarroU  tt  al.y  q.  f.,  v.  jSldrieh^  569. 

9.  The  statute  of  I821,^S1.  St.  266,— which  imposed  a  penalty  for  being  par- 
ty to  a  fraudulent  note,  or  judgment,  continued  in  force  until  July,  1840, 
and  all  penalties  incurred  therefor  prior  to  that  time  accrued  subject  to  the 
provisions  of  that  statute.     Webbj  q.  <.,  v.  Long^  587. 

10.  Under  that  statute  the  whole  amountof  a  judgment  was  forfeited,  though 
but  part  of  the  consideration  was  fraudulent.    lb. 

AD  DAMNUM,  3u  Jurisdictioit  7. 

ADMINISTRATORS,  See  Executors  &,  Administrators. 

ADMINISTRATION  BOND,  See  Exrs  &  Adm'rs  7. 

ADVERSE  POSSESSION. 

1.  A  deed  of  land  from  one  out  of  possession,  which  is  void,  under  the  statute 
of  1807,  by  reason  of  the  adverse  possession  of  a  third  person,  will  not  affect 
the  right  of  the  grantor  in  such  deed  to  maintain  an  action  of  ejectment 
against  such  third  person.    Naton  v.  BlaudeU^  216. 
Su  Ejectment. 

AFFIDAVIT,  See  Execution  3,  4. 
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AGENT. 

1.  Ab  agent,  who  makei  a  promise,  and  who  does  not  conceal  his  agency,  nor 
exceed  his  authority,  is  not  liable  to  an  action  upon  such  promise.  HaU  v. 
amto<m,2ii, 

2.  An  agent  can  only  be  held  liable  for  neglect,  in  an  action  of  acconnt,  in  a 
case  where  the  negligence  has  been  gross  and  palpable.  Pickett  y.  Hanotu^ 
470. 

3.  An  agent  is  only  bound  by  the  instructions  of  his  principal  as  he  understood 
them,  unless  there  was  fraud,  or  some  fault  on  his  part,  in  not  comprehend- 
ing them ;  and  he  will  not,  in  the  absence  of  all  proof^  be  presumed  to  be  in 
ftult  in  not  comprehending  oral  instructions  to  their  full  extent    lb. 

4.  If  an  agent  take  a  demand  for  collection,  and  receive,  in  payment,  bills  of  a 
bank,  the  solvency  of  which  he  does  not  know,  and  take  the  guaranty  of  the 
debtor,  with  surety,  that  the  bills  are  good,  and,  upon  making  his  conduct 
known  to  his  principal,  the  principal  receive  the  money  and  guaranty,  say- 
ing he  will  see  what  can  be  done  with  the  money,  and  he  then  keep  it  two 
or  three  months  to  ascertain  its  value,  and  the  bills  prove  to  have  been  worth 
but  twenty  cents  on  the  dollar  at  the  time  they  were  received  by  the  agent, 
the  agent  is  not  liable,  in  an  action  of  account,  for  the  deficiency  in  the 
Yalue  of  the  bills,  but  the  principal  will  be  considered  as  having  acquiesced, 
by  his  conduct,  in  the  doings  of  the  agent    lb, 

9.  So  where  the  agent,  in  such  case,  took  from  the  debtor  a  note  for  part  of  the 
demand^  instead  of  requiring  money,  as  directed,  and  the  principal  received 
the  note,  and  controlled  it,  and  retained  possession  of  it  until  the  hearing 
before  the  auditor  in  an  action  of  account  against  the  agent,  it  was  held  that 
the  agent  could  not  be  charged  with  the  note  in  such  action,  as  for  so  much 
money  received.    lb. , 

6,  An  agent,  employed  for  the  purpose  of  superintending  the  sale  of  stoves  and 
hollow  ware  for  his  principal  in  a  given  section  of  country,  and  who  is  au- 
thorized to  receive  payment  therefor  in  different  articles  of  the  produce  of 
the  country,  is.  not  authorized  to  execute  a  note,  payable  in  such  wares  at  a 
future  day,  and  thus  bind  his  principal  by  his  acknowledgment  of  "  value 
received."    JDonsofi  v.  Tyton,  549. 

7.  In  order  to  recover  upon  such  a  contract,  executed  by  the  agent,  without 
any  express  authority  £rom  his  principal,  the  contract  must  be  declared  upon 
specially,  and  the  plaintiff  must  prove  that  thb  consideration  of  the  note 
came  fidrly  within  the  scope  of  the  agent's  authority,  or  that  it  came  to  the 
use  of  the  principal    B. 

AGREEMENT,  Set  Contract. 

AMENDMENT. 

1.  A  certificate  of  the  day,  month  and  year  when  the  writ  was  exhUnted  to  the 
magistrate  signing  it,  is  not  a  compliance  with  that  section  of  the  Revised 
Statutes  which  requires  a  minute  to  be  made  upon  such  writ  of  the  time 
when  the  same  was  f^^wcd,''— and  a  certificate,  defective  in  this  respect,  can- 


688  INDEX. 


not  afterwards,  and  after  the  actidn  is  entered  in  court,  be  amended,  eo  as 
to  comply  with  the  atatnte.  MJUurd  q,  U  v.  TftUer,  48. 
2.  When,  after  ah  amendment  has  been  permitted  in  the  conntf  eoort,  the  ac- 
tion has  progressed  to  trial  and  judgment,  it  must  appear  beyond  a  donbt  that 
the  amendment  waa  permitted  contrary  to  law,  to  juatify  the  aupreme  conrt 
in  setting  aside  the  subaequent  proeeedinga  for  that  canat.  WaUtwrn  t. 
HaUetaL,  128. 

AmPbactics  14. 
ANSWER  IN  CHANCERY,  Su  Chascest. 

APPEAL. 

1.  Where  an  appeal  had  been  taken  by  the  defendant  from  a  justice's  judgment, 
and  the  defendant  neglected  to  enter  the  appeal  in  the  county  court,  and  the 
plaintiff  entered  the  action  for  an  affirmance  of  the  judgment,  it  was  held  no 
cause  for  dismissing  the  action,  that  the  defendant,  more  than  twelve  daya 
before  the  term,  to  which  the  appeal  was  taken,  tendered  a  confession  of  judg- 
ment, under  the  statute,  before  the  justice  who  rendered  the  original  judg- 
ment, and  that  the  justice,  being  then  out  of  office,  refused  to  accept  the 
same.    Smiih  v.  FUher^  117. 

jSSm  Pooh;  Rxooqfizancs  6. 

APPEARANCE. 

1.  A  general  appearance,  entered,  by  the  defendants  in  a  suit,  upon  the  docket 
of  the  court,  and  submitting  to  the  jurisdiction  of  the  court,  by  pleading  to 
the  merits  of  the  suit,  is  a  wai?er  of  any  defect  of  service,  which  might  have 
been  taken  advantage  of  by  pleading.    Bmndt  aaLy.  Stichuy^  531. 

2.  When  a  suit  is  commenced  against  a  firm,  one  of  the  partners  haa  power  to 
employ  an  attorney  to  attend  to  the  suit  on  the  part  of  the  defendants;  and 
an  appearance  in  the  suit,  entered  by  the  attorney  thus  employed,  will  be 
binding  and  conclusive  upon  the  other  partners.    lb. 

Sk€  JuDOMsirT  4. 

ARBITRATION. 

1.  Arbitrators,  to  whom  is  submitted  a<  question  in  reference  to  the  relative 
value  of  property,  must,  in  their  appraisal,  keep  strictly  within  the  terms 
and  requirements  of  the  submission ;  and  if  they  ^ary  from,  or  exceed,  the 
powers  confened  upon  them,  tkeir  award  will  be  void.  Edward  v.  Edgdl 
ttal^y  9. 

2.  Where  the  parties  agreed  to  change  fiums,  and  aammitted  to  appraisers  to 
determine  the  amount  which  should  be  paid  as  the  difference  between  them, 
and  it  waa  provided  in  the  submiaaion  that  the  value  of  the  orator's  fium 
should  be  caUed  85000,  and  that,  if,  in  the  opinion  of  the  appraiseiSi  the  ora- 
tor's &rm  waa  overvalued,  or  undervalued,  the  defendant's  &nB  ahonld  be 
valued  in  the  same  proportion,  and  the  appraisers,  in  making  their  awaid, 
aacertained  the  real  vahu  of  the  laraui,  and  hence  deduced  the  diflmace  to 
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be  paid,  without  regaid  to  the  Taloe  fixed  for  the  orator's  turn  in  the  ■abmis' 
•ion,  it  was  held  that  the  award  was  void,  as  not  having  followed  the  submis- 
sion, and  would  be  set  aside  by  a  coart  of  equity,  lb, 
3.  If  it  do  not  appear  from  the  rule  of  reference  of  a  case,  that  the  referee  was 
required  to  decide  the  case  upon  strictly  legal  ground,  nor  from  his  report, 
that  he  intended  so  to  decide  it,  his  report  will  not  be  set  aside,  though  he 
may  have  mistaken  the  law  in  his  decision.    Stem  et  al  v.  Wardsuforth,   297. 

ARREST  OF  JUDGMENT,  See  Bankruptcy  6 ;  Criminal  Law  18. 

ASSIGNMENT. 

1.  The  same  change  of  possession,  which  is  required  in  case  of  the  sale  of  per- 
sonal property,  is  required  where  personal  property  is  assigned  for  the  ben- 
efit of  the  assignee,  as  creditor  of  the  assignor,  and,  after  payment  of  his 
claims,  for  the  benefit  of  the  creditors  generally  of  the  assignor.  Hall  v.  Air- 
tontj  271. 

2.  But  where  the  property  assigned,  in  such  case,  consisted  of  a  store  of  goodsi 
and  the  assignee  was  the  owner  of  the  store,  and  of  the  land  on  which  it 
stood,  and,  immediately  upon  the  execution  of  the  assignment,  took  down 
the  sign  of  the  assignor,  and  hired  anew  the  clerk  who  had  been  before  em- 
ployed by  the  assignor,  and  took  the  control  of  the  store,  and  opened  a  new 
set  of  books,  and  was  present  personally  in  the  store  most  of  the  time  after 
the  assignment,  attending  to  the  business  of  the  store,  and  until  the  time  the 
goods  were  attached  as  the  property  of  the  assignor,  it  was  held  that  a  joint 
possession  by  the  assignee  and  assignor,  sufiicient  to  render  the  sale  fraudu- 
lent in  law  as  against  the  creditors  of  the  assignor,  was  not  established  by 
proof  that  the  assignor,  after  the  assignment,  continued  in  the  store,  and  as- 
sisted in  making  an  inventory  of  the  goods,  and  that  he,  and  the  clerk  pre- 
viously employed  by  him,  continued,  while  making  the  inventory,  to  sell 
goods  to  the  customers,  and  that,  when  the  inventory  was  completed,  the 
assignor  took  the  books  to  his  own  house  and  posted  them,  and  made  settle- 
ments with  those  who  had  accounts  thereon,  and,  when  balances  were  found 
against  him,  gave  memoranda  of  the  amount,  to  be  carried  to  the  store, 
where  the  amount  was  paid  in  goods,  and  that,  after  about  a  week,  the 
books  were  returned  to  the  store,  and,  from  that  time,  the  assignor  was  in 
the  store,  settling  with  his  customers,  taking  notes  and  pay  for  balances  due, 
and,  when  the  balances  were  against  him,  paying  therefor  in  goods  out  of 
the  store,  and  also,  by  the  consent  of  the  assignee,  paying  in  goods  from  the 
store  his  outstai^ding  due  bills  which  were  made  payable  in  goods,  and  that 
he  sold  goods,  and  waited  upon  customers,  and  took  goods  for  the  use  of  his 
family,  which  were  charged  to  him  upon  the  books  of  the  assignee,  and  had, 

^  in  many  instances,  the  sole  charge  and  care  of  the  store,  selling  goods  and 
taking  pay,  in  the  absence  of  the  assignee  and  of  the  clerk.    lb. 

3.  A  general  assignment,  by  a  debtor,  of  all  his  property,  for  the  benefit  of  all 
his  creditors,  executed  prior  to  the  enactment  of  the  statute  of  1843« — Acts 
of  1843  p.  7,— is  valid,  and  must  be  sustained,  under  the  decisions  made  in 
this  state.    HaU  et  al,  v.  Jkniton  ^  3>.,  310. 
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4.  The  assent  of  th^  creditors  to  such  an  assignment  will  be  presumed,  al- 
thoQgh  they  do  not  in  any  way  become  parties  to  it,  or  give  any  express  as- 
sent   Jb.  ^ 

5.  And  snch  an  assignment  is  not  rendered  invalid,  nor  the  presumption  of  as^ 
sent  of  the  creditors  affected,  by  its  containing  a  clause  giving  a  preference 
to  such  creditors  as  shall,  within  ninety  days,  release  their  claims  against 
the  debtor  by  becoming  parties  to  the  assignment, — ^which  contains  a  clause 
of  release, — ^if  the  assignment  also  contain  a  general  clause,  providing  for 
the  division  of  all  the  property,  remaining  after  paying  the  claims  of  the 
preferred  creditors,  jtto  rata  among  all  the  creditors.    lb, 

6.  Nor  is  the  validity  of  such  assignment  affected,  by  its  containfng  a  clause 
.   providing  for  the  delivery  of  the  surplus  of  the  property  to  the  assignor, 

which  shall  remain  after  the  assignee  shall  have  fully  performed  the  trust 
created  by  the  assignment.    lb, 

7.  And  such  an  instrument  imports  a  consideration, — especialy  where  a  nomi- 
*  nal  consideration  is  expressed,  and  the  assignee  executes  a  covenant  for  the 

faithful  performance  of  the  trust.    16. 

8.  Upon  the  execution  of  such  an  instrument,  the  relation  of  trustee  and  eettui 
que  tnut  is  at  once  created  between  the  assignee  and  the  creditors,  so  that 
the  assignor  cannot  revoke  the  instrument ;  and  the  creditors  cannot  hold 
the  assignee  as  trustee  under  the  statute  providing  for  the  trustee  process, 
when  it  does  not  appear  that  there  will  be  a  surplus  remaining  in  the  hands 
of  the  assignee,  after  paying  all  the  debts.    &. 

0.  By  the  statute  of  1843,— Acts  of  1843,  p.  7,— all  general  assignments, 
thereafter  made  for  the  benefit  of  creditors,  are  declared  to  be,  as  against  such 
creditors,  miU  and  voidj  and  this  statute  prohibits,  at  least,  an  assignment  of 
all  the  property  of  an  insolvent  debtor,  for  the  benefit  of  all  his  eredUortf  even 
though  they  are  to  enjoy  it  pro  rata ;  while  it  allows  of  a  preference  to  be 
given  to  favorite  creditors,  to  the  exclusion  of  others,— «nd  especially,  if 
the  solvent  excepts  from  the  assignment  a  remnant  of  his  property.  Bxk- 
KETT,  J.     lb, 

10.  Where  a  debtor  makes  an  assignment  of  all  his  property  lor  the  benefit  of 
all  his  creditors,  any  one  of  the  creditors,  who  does  not  become  a  party  to 
the  deed  of  assignment,  may  sustain  an  action  at  any  time,  upon  his  claim, 
against  the  debtor,  even  though  such  creditor  may  have  received  from  the 
assignee,  out  of  the  trust  fund,  a  payment  towards  his  claim.  Bank  of  Bet- 
lows  Falls  V.  Derning  et  aZ.,  366. 

11^  And  if  there  be  appended  to  the  assignment  an  acceptance,  to  be  signed  by 
the  creditors,  by  which  those  signing  agree  to  await  the  accounting  of  the 
assignee,  which  acceptance  is  signed  by  a  large  proportion  of  the  creditors, 
yet  no  assent  to  such  clause,  on  the  part  of  a  creditor  who  does  not  sign 
such  acceptance,  will  be  implied  from  the  fact  that  such  creditor  received 
from  the  assignee,  out  of  the  trust  fund,  a  payment  upon  his  claim,  before  he 
commenced  any  action  upon  his  claim ;  nor  will  the  acceptance  of  such  pay- 
ment by  him,  under  these  circumstances,  preclude  him  from  the  right  to 
commence  such  action  at  any  time.    Jb, 
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12.  But,  as  againat  a  creditor  who  aigns  aach  aeceptance,  such  clauae  will ' 
opexata  aa  a  temporary  bar  of  hia  right  of  action  upon  hia  claim.    KiSgtbury 
r.  Lemmg  tt  aL,  Windsor  Co.  1843,  cited  by  Williams,  J.    lb. 

13.  When  a  debtor  makea  a  voluntary  assignnient  of  all  his  property  to  a  trus- 
tee for  the  benefit  of  certain  of  his  creditors,  who  are  specified,  and  does  not 
provide  that  the  surplus  shall  be  distributed  among  all  his  creditors,  but 
there  is  either  an  express  reservation  of  the  surplus  to  himself,  or  no  direc- 
tion given  as  to  the  surplus,  the  effect  of  which  would  be,  by  implication 

.  of  law,  a  resulting  trust,  as  to  the  surplus,  to  himself,  such  assignment  ia 
fraudulent  per  u  and  void.    Dana,  Jdm'r,  v.  LuU,  390. 

14.  And  this  is  so,  notwithstanding  it  appears  in  the  end  that  the  property  as- 
signed was  not  sufficient  to  pay  the  debta  due  to  the  creditors  named  in  the 
aaaignment    B. 

15.  And  where  the  assignment,  in  terms,  conveyed  all  the  property,  which  the 
assignors  owned  in  certain  towns  named,  and  it  did  not  appear,  either  upon 
the  face  of  the  assignment,  or  from  the  evidence,  that  they  owned  any  prop- 
erty which  was  situated  elsewhere,  it  was  held  that  the  court  would  infer 
that  off  the  property,  which  the  assignors  owned,  was  thereby  conveyed.    Jb, 

16.  One  of  two  partners  has  not  authority  to  assign  all  the  partnership  proper- 
ty to  a  trustee,  for  the  benefit  of  the  creditors  of  the  firm,  and  thus  put  an 
end  to  the  entire  business  of  the  firm.    Redfibld,  J.,  and  Binnbtt,  J.    lb* 

See  Evidence  13. 

ASSOCIATIONS. 

1.  A  member  of  a  voluntary  association,  formed  for  building  a  meeting  house, 
who  is  appointed  one  of  the  building  committee,  and  acts  as  such  in  mak- 
ing contracts  and  procuring  materials  for  the  building,  ia  not  individually 
liable  to  pay  for  services  for  which  he  thus  con  tracts' with  one  who  knows 
his  agency,  and  who  knows  that  the  contract  is  for  the  benefit  of  the  asso- 

.   ciation,  and  that  it  is  entered  into  by  the  defendant  merely  as  such  agent. 
JbboU  V.  CM,  593. 

9.  If  an  action  be  brought  againtsuch  agent,  by  one  with  whom  he  thns  eon- 
tracts  for  the  benefit  of  the  association,  to  recover  for  services  rendered  in 
pursuance  of  such  contract,  the  individual  members  of  (he  association  are 
competent  witnesses  for  the  defendant,^their  interest  beiiSg  equally  bal- 
anced.   1&. 

ASSUMPSIT. 

1.  It  is  too  well  settled  to  admit  of  a  doubt,  that  an  action  for  money  had  and 
received  will  lie  to  recover  back  money  which  has  been  paid  upon  a  judg- 
ment subsequently  reversed ;  and  such  action  may  be  sustained,  either 
against  the  party  who  prosecuted  the  suit,  and  for  whose  benefit  the  money 
was  paid,  or  against  his  attorneys,  while  they  retain  the  money  in  their 
hands.    Be]inbtt,J.    Cailm  v.  Men,  158. 

9.  But  th«  party,  in  whose  name  the  original  suit  was  piosecnted,  and  against 
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whom  the  final  jadg^ent,  reversing  the  former  judgment,  was  rendered,  is 
not  estopped,  by  such  judgment,  from  proving,  in  an  action  brought  against 
him  by  the  defendant  in  that  suit  to  recover  back  money  paid  by  him  on  the 
former  judgment,  that  he  was  merely  nominal  plaintiff  in  that  suit,  without 
any  interest  therein,  and  that  that  fact  was  known  to  the  defendant  therein, 
i^nd  that  no  portion  of  the  money  so  paid  was  ever  received  by  him  or  paid 
to  his  use.    lb, 

3.  Therefore,  where  an  action  on  a  jail  bond  was  prosectted  in  the  name  of  the 
sheriff,  to  whom  it  was  taken,  and  judgment  was  rendered  for  the  plaintiff 
therein,  and  the  county  court  refused  to  stay  execution,  and  the  defendant 
in  that  action  paid  the  amount  of  the  judgment,  and  subsequently  the  judg- 
ment was  reversed,  and  final  judgment  was  rendefcd  in  favor  of  the  defend- 
ant, it  wa^  held,  in  an  action  brought  by  that  defendant  against  the  sheriff, 
to  recover  back  the  money  so  paid,  that  the  sheriff  might  prove  that  he  had 
no  interest  in  that  suit,  and  never  received  any  portion  of  the  money  so  paid, 
but  that  the  action  was  prosecuted  by  one  who  claimed  to  own  said  bond  by 
purchase,  and  that  this  fact  was  known  to  the  defendant  in  that  suit,  and 
that  the  plaintiff  in  inter^t  received  the  money  so  paid  by  the  defendant; 
and  these  facts  were  held  a  valid  defence  for  the  sheriff  in  this  action.    lb, 

4.  And  it  was  held  that  the  attorneys  of  record  for  the  plaintiff  in  the  former 
suit  were  competent  witnesses  for  the  sheriff,  in  this  suit,  to  prove  those 
&Ct8.     lb, 

ATTACHMENT. 

1.  If  a  writ,  returnable  before  a  justice  of  the  peace,  is  put  into  the  hands  of  an 
officer  for  service  more  than  sixty  days  before  the  return  day  therein  named, 
and  the  officer  attach  property  upon  the  writ  more  than  sixty  days  before 
the  return  day,  he  is  not  justified  by  the  writ,  and  acquires  no  title  to  the 
property,  as  against  an  officer  who  subsequently  takes  the  same  property 
from  his  possession  by  virtue  of  a  regular  execution  j — and  it  makes  no  dif- 
ference that  the  debtor  neglects  to  appear  at  the  time  set  for  trial  in  the  first 
writ  and  object  to  the  irregularity  of  the  service.    Ndaon  v.  Denuony  73. 

5.  Hay,  or  grain  in  the  straw,  may  be  attached  by  the  officer's  leaving  a  copy 
of  the  writ  of  attachment  in  the  town  clerk's  office  of  the  town  where  the 
property  is  situated ;  and  the  leaving  tuch  copy  gives  to  the  officer  the  con- 
structive possession  of  the  property,  and  title  and  possession  sufficient  to 
enable  him  to  maintain  an  action  therefor  against  any  one  who  subsequently 
removes,  or  converts,  the  same.    Putnam  v.  Clark,  82. 

3.  It  is  not  necessary,  in  such  case,  that  the  officer  see  the  property,  or  go  near 
it;  and  it  ijB  sufficient,  if  the  copy  of  the  attachment  be  left  by  him  with  the 
debtor  at  any  time  before  the  legal  time  of  service  upon  the  writ  expires.    Ib» 

4.  Hie  officer,  in  such  case,  may  maintain  trespass  against  another  officer, 
who,  subsequent  to  the  leaving  the  copy  in  the  town  clerk's  office,  and  be- 
fore the  copy  is  delivered  to  the  debtor,  attaches  and  removes  the  same  prop- 
erty by  virtue  of  a  legal  writ  of  attachment  against  the  same  debtor.    lb. 

5.  An  officer,  when  serving  a  writ  and  attaching  property,  acts  as  the  agent  of 
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the  pl&intiff ;  and  when  the  parties  to  the  writ  have  dissolyed  the  attachment 
by  settling  the  suit,  the  officer  has  no  farther  lien  upon  the  property  attached, 
and  has  no  right  to  retain  it  in  his  hands  as  security  for  his  services.    Fdktr 
.  T.  Emaraon,  101. 

6.  Where  a  creditor  puts  a  writ  of  attachment  against  his  debtor  into  the  hands 
of  a  sheriff,  and  directs  the  sheriff  to  attach  certain  property  as  the  property 
of  the  debtor,  and  tenders  to  him  a  suitable  bond  of  indemnity  for  so  doing, 
and  the  sheriff  refuses  to  attach  the  property,  the  creditor  cannot  sustain  an 
action  against  the  sheriff  for  such  refusal,  if  the  property  which  the  sheriff' 
was  directed  to  attach  was  in  fiict  the  property  of  a  person  other  than  the 
debtor.    Ottckinson  et  al,  t.  ImU^  133. 

7.  If  the  heir  of  an  intestate  be  a/eme  covert ^  her  husband  has  an  interest  in  the 
real  estate,  as  tenant  by  the  curtesy,  which  may  be  conveyed,  or  which  may 
be  taken  for  his  debts.    Hyde  v.  Barney,  280. 

8.  And  the  interest  of  the  husband  in  such  estate  fday  be  attached  immediately 
upon  the  decease  of  the  ancestor,  before  any  distribution,  or  any  action  of 
the  probate  court,  and  may  be  levied  on  by  execution.    lb. 

9.  One  who  has  executed  a  receipt  to  an  attaching  officer,  for  property  at- 
tached, thereby  promising  to  deliver  the  property  to  the  officer  upon  demand, 
may  show,  in  defence  of  an  action  against  him  upon  the  receipt,  that  the ' 
property  receipted  was,  at  the  time  of  the  attachment,  his  property,  and  not 
liable  to  the  attachment,  and  that  he  then  so  informed  the  officer ;  and  such 
showing  will  entitle  him  to  judgment  in  his  favor.    Adanu  v.  Fox,  361. 

10.  If  one,  specially  deputed  to  serve  a  writ  of  attachment,  be  about  to  make 
service  of  the  process  by  attaching  thereon,  as  the  property  of  the  defend- 
ant, property  which  belongs  to  a  third  person,  and  in  which  the  defendant 
has  no  attachable  interest,  it  will  not  be  lawful  for  the  real  owner  of  the 
property  to  resist  the  making  of  such  attachment.  SusUy,  BuchoMm  et  oL, 
573. 

11.  And  if  resistance  be  made  to  such  attachment,  the  persons  resisting  will 
not  be  allowed,  on  trial  of  an  indictment  against  them  therefor,  to  prove,  in 
defence,  that  the  process,  upon  which  the  attachment  was  about  being 
made,  was  sued  out  by  connivance  of  the  plaintiff  and  defendant  therein 
and  of  the  officer,  and  was  intended  to  be  used  by  ihem  for  the  purpose  of 
placing  the  property  attached,  which  belonged  to  one  of  the  respondents,  in 
the  hands  of  insolvent  and  irresponsible  persons,  so  as  to  deprive  the  owner 
of  his  property,  or  fraudulently  compel  him  to  pay  money  in  order  to  re- 
gain the  possession  of  it.    lb. 

12.  A  person,  who  is  specially  authorized  to  serve  a  writ,  and  who  serves  the 
same  by  attaching  property , and  delivers  the  property  to  a  receiptor,  may  main- 
tain an  action  upon  the  receipt,,  against  such  receiptor,  in  his  own  name,  if 
the  receiptor,  alter  due  demand  by  a  legal  officer,  refuse  to  deliver  the  prop- 

.   erty  to  be  disposed  of  upon  the  execution.    Maa^fldd  v.  Scottj  634. 

See  Action  7 ;  Etidxhcb  9 ;  Jubisoictxoh  9 ;  Feomissobt  Notes  12. 

ATTORNEY,  Set  AcTioir  6;  Trustee  Psogess  3. 


094  INDEX. 

AUDITA  aUERELA. 

1.  A  writ  of  midka  ^Mcrvfa  ii  within  the  itatute, — Rev.  St  c.  28,  4  9,— which 
requires  a  recognizance  to  be  taken  to  the  defendant  for  his  costs,  &c. ;  and 
asufficient  minute  of  such  recognizance  must  appear  upon  the  writ.  8Imco 
V.  Barlbwrt,  118. 

2.  If  a  judgment  creditor  take  out  execution  against  the  body  of  the  defendant, 
when  the  judgment  was  recovered  in  an  action  founded  upon  a  contract  en- 
tered into  subsequent  to  the  first  day  of  January,  1839,  and  the  body  of  the 
debtor  be  arrested  thereon,  such  execution  will  be  set  aside  upon  audiUi  jue- 
rda,     Stanley  V,  McClure,  2S3. 

3.  The  remedy  by  audita  qutrda  is,  in  such  case,  concurrent  with  the  remedy 
by  motion.    Ih, 

4.  Audita  querda  will  not  lie,  to  affect  a  judgment  rendered  by  a  justice  of  the 
peace,  when  the  matter  of  the  complaint  would  be  proper  subject  for  a  writ 
of  error  ;  and  it  makes  no  difference  that  the  right  to  bring  a  writ  of  error, 
in  such  case,  has'been  taken  away  by  statute.    Spear  v.  FUnt^  497. 

5.  Therefore,  where  the  defendant,  in  an  action  before  a  justice  of  the  peace, 
has  due  notice  of  the  pendency  of  the  suit,  and  appears,  and  is  denied,  by  the 

,  justice,  the  right  of  a  trial  by  jury,  he  can  have  no  remedy,  by  writ  of  audita 
quereiay  against  the  plaintiff.    lb, 

6.  The  case  of  jyier  v.  Lathrop^  5  Vt.  170,  extending  the  remedy  by  audita  que- 
rela to  a  case,  in  which  the  right  of  appeal,  to  which  the  party  was  clearly 
entitled,  was  denied,  has  been  held  an  authority  in  cases  preeitdy  identical^ 
but  not  in  cases  similar  only  by  a  supposed  analogy  of  reasoning.    lb, 

8u  Bankrupt  or  9-11. 

AUDITOR,  See  Boox  Accourr. 

AUTHORIZED  OFFICER,  See  Attachmxitt  10-12. 

AWARD,  See  AaBiTRATiov. 

BAIL,  See  RscoomRAncx  10. 

BAILIFF  &  RECEIVER, .As  Acconnr. 

BAILMENT. 
1.  If  property  be  bailed  fbi  a  specified  time,  and,  befoiv  the  term  ezpixw,  the 
bailee  destroy  the  property,  the  bailor  may  mstain  tiorer  against  him  for 
its  valne.    JHbrse  ▼.  Crawfirrd,  499. 

BANK,  See  Crimiital  Law. 

BANKRUPTCY. 

1.  Where  a  surety  executed,  with  his  principal,  a  note  payable  in  one  year  af- 
ter its  date,  and,  after  the  note  became  dne,  the  principal  obtained  his  dis- 
charge in  bankruptcy,  under  the  Act  of  Congress  of  Aug.  19, 1841,  and  the 
surety  did  not  prove  hii  contingent  claim  against  the  principal  under  the 
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comBiinion,  vndar  teet  6  of  tha  baoknipt  Aet,  and,  after  the  principal  had 
obtained  hie  diechaige,  the  enrety  paid  the  note,  it  wae  held  that  the  dis- 
charge in  bankraptcy  was  no  bar  to  an  action  in  fovor  of  the  surety  against 
the  principal,  to  recover  the  money  so  paid.  WbBs  t.  Uaee  ttal.^-  TV.,  503. 
S.  In  each  action,  the  declaration  being  for  money  paid  by  the  plaintiff  for  the 
defendant  at  hi$  rt^ueBt^  the  moral  obligation  of  the  defendant  to  indemnify 
his  surety  is  sufficient  foundation  for  mqdymgf  in  law,  the  reque$l  alleged.    lb. 

3.  The  moral  obligation  resting  upon  a  bankrupt  to  pay  his  debts,  which  were 
contracted  prior  to  his  discharge  in  bankruptcy,  is  a  sufficient  consideration 
for  a  new  promise,  after  the  discharge,  to  pay  such  debt  Farmert  ^  JUkhan- 
ies  V.  Flint,  506. 

4.  Such  new  promise  may  be  proved  by  parol  evidence.    lb. 

5.  And  it  seems  that  it  is  unnecessary  to  declare  upon  the  new  promise.  But 
if  this  be  necessa'ry,  yet  if  the  plaintiff  has  declared  apon  the  original  con- 
tract, and  has  replied  a  new  promise  to  the  defendant's  plea  of  bankruptcy, 
and  the  defendant  has  traversed  the  fiiet  of  such  new  promise,  judgment 
will  not  be  arrested, — since  the  replica,tion  is  not  a  departure  in  pleading,  nor 
is  the  issue,  thus  formed,  immaterial.    lb, 

6.  When,  in  snch  ease,  it  is  apparent,  from  the  wh<rfe  record,  that  the  judg* 
ment  of  the  court  below  was  correct,  and  that  the  same  result  must  have  fol- 
lowed, if  the  plaintiff  had  declared  upon  the  new  promise,  judgment  will  not 
be  arrested.    lb, 

7.  The  courts  of  this  state  have  jurisdiction  of  questions  as  to  the  effect  of  a 
discharge  in  bankruptcy,  obtained  from  the  district  court  of  the  United 
States  under  the  Act  of  Congress  of  Aug.  19, 1841,  upon  judgments  and  con- 
tracts which  might  have  been  proved  under  the  commission.  Comtt^ek  v. 
Orout,  512. 

&  A  judgment  in  an  action  of  tort,  recovered  against  one  who  afterwards  filei 
his  petition  in  the  district  court  to  be  declared  a  bankrupt,  isproveable  under 
the  commission,  and  is  barxed  by  the  final  discharge  of  the  defendant  as  a 
bankrupt.    lb, 

9.  Where  judgment  was  obtained  against  a  defendant  in  an  action  of  tort,  and 
the  court  rendering  the  judgment  also  adjudged  that  the  cause  of  action 
arose  from  the  wilful  and  malicious  act  of  the  defendant  and  that  he  ought 
to  be  confined  in  close  jail,  and  he  was  committed  to  jail  upon  the  execution 
which  issued  on  such  judgment,  and  had  filed  in  the  district  court  of  the 
United  States,  after  the  rendition  of  the  judgment  and  prior  to  his  commit- 
ment, his  petition  to  be  discharged  as  a  bankrupt,  and,  while  he  was  in  con- 
finement, obtained  from  the  district  court  a  final  discharge  and  certificate  as 
a  bankrupt,  and  the  plaintiff  refused  afterwards  to  discharge  him  bom  con- 
finement, it  was  held,  on  audita  querda  brought  by  him  against  the  pUintiff, 
setting  forth  these 'facts,  that  the  action  was  well  brought,  and  that  the  effect 
of  the  discharge  in  bankruptcy  was  to  bar  any  farther  prosecution  of  the 
judgment  against  him,— and  it  was  accordingly  ordered  that  he  be  dis- 
charged from  imprisonment    lb. 
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10.  And  it  was  held,  that  it  wa^  not  necessarj  that  the  complainant  thonld 
allege,  in  his  complaint,  that  the  jailor  had  refused  to  permit  him  to  depart 
from  the  jail    Jb, 

11.  And  it  does  not  affect  the  complainant's  right  to  hnngaudUa  qmrda^  that  he 
might,  hy  possihilitj,  have  had  a  remedy  by  habeas  corpus. 

BASTARDY. 

1.  That  a  complaint  for  bastardy  concludes  with  praying  that  tbe  defendant 
may  be  made  to  answer,  Ac,  agreeable  to  a  certain  statute  law  of  this  state, 
describing  it,  which  statute  was  in  fact  repealed  before  the  complaint  was 
made,  is  no  ground  for  objection, — the  complaint  being  sufficient  wiUiout 
any  reference  to  the  statute.  The  court  will  take  notice  of  the  general 
statutes  of  the  state.    Blood  v.  Mnrill  d  al^  598. 

2.  An  order  of  affiliation,  in  a  prosecution  for  bastardy,  may  be  made  by  the 
county  court  upon  the  default  of  the  defendant  to  appear  and  answer.    lb. 

See  Recoonizavck  8-11. 

BETTERMENTS. 

1.  When  the  jury,  in  an  action  of  ejectment,  have  established  the  fact  that  the 
deed,  under  which  the  defendant  claimed  title,  was  fraudulent  and  void,  and 
that  the  defendant  was  a  party  to  the  fraud,  the  defendant  is  not  entitled,  on 
a  declaration  for  betterments,  filed  under  the  statute,  to  recover  payment  for 
the  improvements  which  he  has  made  upon  th|  premises.  Thompson  v.  GU- 
fnan,  109. 

2.  In  such  case  the  defendant  in  the  suit  for  betterments  is  entitled  to  prove, 
in  that  suit,  by  the  record  in  the  action  of  ejectment,  that  such  was  the  find- 
ing of  the  jury,    lb. 

3.  And  the  plaintiff  in  the  suit  for  betterments  is  not  entitled,  in  that  suit,  to 
give  in  evidence  any  facts,  whiclf  tend  to  show  that  such  deed  was  not 
fraudulent, — that  matter *having  become  res  adjudicata  by  the  verdict  in  the 
former  action.    lb, 

4.  Neither  is  he  entitled  to  give  in  evidence  any  &ct8,  which  tend  to  ahow  that 
the  plaintiff  in  the  action  of  ejectment  had  no  title  to  the  premises  in  ques- 
tion,   lb. 

BILL  IN  CHANCERY,  See  Chahcs&t. 
BONO,  Sen  Cbancirt  13, 14;  Evidenck  23;  Ex'rs  &  Adm'rs  7. 

BOOK  ACCOUNT. 

i  1.  In  an  action  on  book  account  against  two  defendants,  where  the  plaintiff 
presented  a  charge  for  money  lent,  it  was  held  that  he*  might  prove,  by  the 
defendant  to  whom  the  money  was  delivered,  that  the  defendants  wero  part- 
ners at  the  time  the  money  was  lent,  and  that  it  was  obtained  upon  the  cred- 
it, and  for  the  use  of  the  firm.    KJeder  et  aU  v.  Mathews  et  al.,  125. 
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9.  An  action  on  book  aceount  cannot  bo  sattainod,  wben  no  portion  of  tko 
plaintiff's  acconnt  againat  the  defaadant  bad  become  due  at  the  time  of  the 
commencement  of  the  action,  although  itwaa  all  due  at  the  time  ortho 
hearing  before  the  auditor.     Withirdl  daUy.  EmU^  219. 

3.  The  caae  of  IfiirtMi  y.  Faiirhtmlu^  7  Vt  97,  explained,  and  ito  application  lim* 
ited.    lb. 

4.  Whefo  one  of  two  partners  was  indiTldnally  indebted,  and  his  creditor 
charged  the  debt  to  the  Him,  and  informed  both  partners  that  he  had  done 
so,  and  subseqnently  the  indebted  partner  delivered  to  the  creditor  property 
of  the  firm  in  payment  of  the  debt,  and  this  was  known  to  the  other  partner, 
who  also  knew  that  the  creditor  supposed  that  he  was  receiTing  the  property 
in  payment  for  the  debt,  it  was  held,  in  an  action  on  book  account,  brought 
by  the  firm  against  the  creditor,  and  in  which  they  claimed  to  recover  for 
the  property  so  delivered,  that  the  creditor  was  entitled  to  be  allowed  for  the 
charge  thua  made  by  him  against  the  firm.    MSUr  HaLr*  Domt,  235. 

9.  Where  items  were  charged  in  an  account,  which  were  not  legitimate  and 

proper  subjects  of  a  charge  on  book,  and  were  stricken  out  before  the  com- 

mencement  of  the  action  upon  the  account,— which  was  brought  before  a 

.  justice  of  the  peace,— it  was  held  that  the  jurisdiction  of  the  justice  was  not 

thereby  affected.    Shddon  v.  Ftynn,  238. 

6.  And  if  the  defendant's  account  contain  charges  which  accrued  in  payment 
of  the  items  thus  stricken  from  the  plaintiff's  account,  it  will  be  proper  for 
the  auditor  to  deduct  such  items  from  the  amount  of  the  defendant's  chaiges 
of  that  character,  and  apply  the  balance,  together  with  the  remainder  of  the 
defondanf  s  account,  in  oflbet  to  the  plaintiff^s  account ;— and  the  appellate 
jurisdiction  of  the  county  court  will  not  be  affected  by  the  plaintiff's  claim- 
ing that  such  deduction  should  be  made,    lb, 

7.  The  sopreme  court,  upon  a  hearing  upon  an  auditor's  report,  will  not  exam* 
ine  as  to  whether  the  auditor  has  drawn  wrong  conclusions  as  to  the  foots 
firom  the  testisoony  before  him,  or  whether  ^he  has  made  mistakes  in  the 
computation  of  interest,  or  whether  he  has  neglected  to  report  any  focta 
which  he  was  requested  to  report ;  these  matters  must  be  inquired  into  be- 
fore the  county  court.    Hodga  tf  «<.  v.  Btrker  U  ol^  242. 

8.  Notwithstanding  judgment  to  acconnt  is  rendered  against  the  defendant,  in 
an  action  on  book  account,  by  default,  yet,  if  it  ^>pear8  from  the  auditor's 

.  nport  that  then  is  nothing  due  from  the  defendant  to  the  plaintiff  to  bal- 
ance book  accounts  between  them,  judgment  upon  the  report  will  be  ren- 
dered in  favor  of  the  defendant,  for  his  costs.    Smb.     Gordon  v.  Botter^  348. 

9i  If  the  plaintiff's  claim,  in  an  action  of  assumpsit,  is  in  the  nature  of  book 
charges,  and  the  defendant  files  a  declaration  on  book  account  in  offset,  and 
the  plaintiff  on  the  trial  before  the  auditor,  chooses  to  present  his  whole 
claim  by  way  of  an  account  in  offset  to  the  account  presented  by  the  de- 
fendant, and  the  auditor  considers  and  decides  upon  the  whole  matter,  and 
reports  that  there  is  a  balance  due  from  the  plaintiff  to  the  defendant,  and 
that  report  is  accepted  by  the  coivpty  court,  and  judgment  is  rendered  thereon 
in  Ihvor  of  the  defendant,  for  the  balance  found  due  by  the  auditor,  the  plain- 
88 
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tiff's  claim  becones  thereby  m  adftidieata,  and  he  cannot  be  allowed  to 
prosecute  his  claim  fiirther,  on  the  trial  of  the  original  action ;  but  judgment 
must  be  rendered  therein  for  the  defendant,  for  the  balance  found  doe  to  him 
on  the  declaration  in  offset    Haridc  y.  EiehardMon,  375. 

10.  Where,  in  such  ease,  the  plaintiff,  in  his  declaration  in  the  original  ioit, 
claimed  for  certain  property,  which  had  been  delivered  by  him  to  the  delbiid- 
ant,  to  be  disposed  of,  and  ^e  account  pieeeoted  by  the  defSmdant  befofe  the 
auditor  consisted  mainly  of  charges  for  his  senriceaas  agent,  and  for  money 
paid  by  him  to  the  plaintiff,  as  the  avails  of  the  property  sold  by  him,  and 
the  plaintiff  presented  his  whole  claim  before  the  auditor,  to  be  paased  upon 
by  him,  as  an  ofbet  to  the  defendant's  aecoont,  and  the  auditor  eonaideicd 
the  accounts  upon  both  sides,  as  presented,  and  reported  that  there  was  a 
balance  due  to  the  defendantrit  was  held  that  the  whole  matter  mi^  thus 
be  settled  in  the  form  of  an  action  on  book  account    lb, 

11.  And  if,  in  such  case,  the  plaintiff's  claim  be  not  strictly  of  a  nature  proper 
to  be  settled  in  the  action  on  bode  account,  yet  if  the  plaintiff  himself  have 
presented  the  claim  before  the  auditor,  and  it  has  been  adjudicated  upon 
without  objection  on  the  part  of  the  defendant,  the  plaintiff  cannot  afterwards 
claim,  on  the  trial  of  the  original  action,  that  he  is  entitled  to  prove  the 
same  claim,  upon  the  ground  that  it  should  properly  have  been  settled  in 
that  form  of  action,  rather  than  as  a  claim  on  book  account    /6. 

12.  If  the  husband  and  wife  are  both  parties  to  an  action  on  book  account,  the 
'  wife  is  a  competent  witness  pn  the  trial  before  the  auditor.    Adrm  s(  as. 

T.  FotUr,  55a. 

13.  A  bin  of  goods,  sold,  and  paid  for  at  the  time  of  dellTory,  and  receipted, 
cannot  be  reckoned  as  any  part  of  the  plaintiff's  account,  in  determining  the 
question  of  jurisdiction  of  an  action  of  book  account    Nebon  r.  JEbicry,  579. 

14.  If,  in  an  action  on  book  account,  sgainst  the  sgent  of  a  Toluntary  associ- 
ation, brought  by  one  with  whom  the  agent  contracted  for  the  benefit  of 
the  association,  written  instruments  were  introduced  and  used  as  eTidenoe 
before  the  auditor,  which  were  objected  to  by  the  plaintiff  as  irreloTant, 
and  which  could,  at  most,  have  been  only  immaterial,  but  which  might 
have  had  a  tendency  to  show  the  relative  situation  of  the  parties,  and  that 
the  defendant^  in  all  he  did,  acted  only  as  the  agent  of  the  association,  thia 
court  will  not  reverse  the  judgment  of  the  county  court,  accepting  the  au- 
ditor's report,  for  the  reason  that  such  writings  were  received.  JBbbaU  v. 
CMy  593. 

15.  If  an  auditor,  in  an  action  on  book  account,  decide  a  question  of  Act,  and 
it  appears,  from  his  report,  that  there  was  any  testimony  before  him  tending 
to  prove  the  fact  as  found  by  him,  bis  decision  is  conclusive ;  but  if  he  re- 
ports all  the  evidence,  on  which  he  based  his  finding,  and  that  evidenoa 
has  no  tendency  to  prove  the  fact,  his  finding  may  be  corrected  by  tha 
court.    Shdget  v.  Hotford^  615. 

16  Where  several  of  the  plaintiff's  charges,  in  an  action  on  book  account, 
were  for  articles  delivered  to  others  on  account  of  the  defendant,  and  the  on- 
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I7  proof,  at  to  any  order  from  the  defendant  ibr  such  deliverj,  waa,  that  tha 
poraon,  to  whom  the  gooda  were  delivered,  resided  in  the  immediate 
neighborhood  of  the  defendant,  and  waa  frequently  employed  to  do  erranda 
fer  him,  or  that  he  resided  in  the  neighborhood  of  the  defendant  and  fre- 
^ently  labored  for  him,  or  that  he  reaided  in  the  family  of  the  defendant, 
and  there  were  other  chargea  in  the  acoount  fer  articles*  delivered  to  the 
tame  person,  the  correctness  of  which  was  not  denied  by  the  defendant, 
and  the  auditor,  from  this  proof,  in  each  case,  found  the  feet  that  the  de- 
fendant  authorized  the  delivery  of  the  articles,  it  was  held,  that,  in  each  of 
these  cases,  the  evidence  had  a  tmdenqf  to  prove  the  feet,  an<ithat  therefero 
the  finding  of  the  auditor  was  conclusive.    lb. 

17.  A  settlement  of  book  aecounis,  by  the  partiea,  is  as  eoncluaive  as  a  judg- 
ment. In  sQch  case,  it  is  not  competent,  in  an  action  on  book  accoant  be- 
tween the  parties,  to'  examine  the  accounts,  prior  to  the  settlement,  upon 
the  mere  SMppesdioii  that  a  mistake  exists ;  but  the  error  must  be  first 
pointed  out,  and  may  then  be  corrected.    Ih. 

18.  The  firm  of  F.  &  S.  having  an  account  against  W.,  F.  sold  oat  his  interest  in 
the  property  and  demands  of  the  firm  to  E.,  and  E.  entered  into  partnership 
with  S.,  and  the  business  was  conducted  under  the  firm  of  E.  fr  S. ;  after  this 
and  after  E.  fc  S.  had  ceased  transacting  business  as  partners,  W.  examined 
his  account  upon  the  'books  of  F.  &  S.,  and  admitted  it  to  be  correct,  and  con- 
tented thnt  it  might  be  charged  to  him  upon  the  books  of  E.  fr  S.,  and  it  was 
accordingly  to  charged^  and  it  was  held  that  £.  &  S.  might,  in  an  action  om 
book  account  in  their  own  names  against  W.,  recover  the  amount  thus  trans- 
ferred ficom  the  books  of  F.  &  S.    EaUm  a  aL  v,  WkUcomb,  641. 

19.  In  such  case,  F.  fc  S.  having  an  account  against  W.,  S.,  who  was^a  member 
of  the  firm,  contracted  with  W.  for  a  quantity  of  building  materials,  to  be  used 
by  S.  in  the  erection  of  a  house  which  he  was  building  for  himself,  and  in 
which  the  firm  of  F.  fe  S.  had  no  interest,  and  agreed  that  the  same,  when 
foniithed,  should  apply  in  payment  of  the  account  which  F.  &  S.  then  had 
agaiABt  W.,  and  that  the  balance,  which  should  bedue  for  the  materials,  should 
be  paid  in  goods  out  of  the  store  of  F.  &  S.  W.  knew  that  F.  had  no  interest 
in  the  building  on  which  these  materials  were  to  be  used,  but,  relying  upon 
this  agreement  on  the  part  of  S.,  furnished  materials  to  S.  to  an  amount  ex- 
ceeding the  amount  due  from  him  to  F.  &  S.  F.  sold  out  his  interest  in  the 
property  and  demands  of  the  firm  of  F.  &  S.  to  E.,  and  E.  entered  into  co- 
partnership with  S.,  and  the  business  was  conducted  under  the  firm  of  E.  & 
S.,  and  W.  consented  that  the  account  standing  against  him  on  the  books  of  F. 
&  S.  should  be  charged  to  him  on  the  books  of  E.  &  S.  W.,  after  he  had  de- 
livered to  S.  lumber  sufficient  to  pay  the  account  of  F.  h  S.  against  him,  con- 
tinued to  furnish  materials  to  S.,  and  from  time  to  time,  both  before  and  after 
the  firm  of  E.  h  S.  had  commenced,  took  goods  from  the  store,  intending  to 
have  them  apply  in  payment  for  the  lumber  thus  delivered  by  him  to  S.,  and 
which  goods  S.  delivered  to  him,  also,  with  the  understanding  that  they  were 
to  ap^ly  in  payment  fer  tuch  lumber.  The  lumber,  ftc,  delivered  by  W.  to 
8.,  via  all  deliveied  piior  to  the  formation  of  the  firm  of  £.  fe  S.    None  of 
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this  lumber  was  credited  on  the  books  of  F.  8e  S.,  or  E.  ft  sr,  and  neither  F> 
nor  E.  was  aware  but  that  the  aceonnt  against  W^  as  it  stood  apon  the  books, 
was  wholly  due  from  W.,  they  neither  of  them  haringf  any  knowledge  of  the 
contract  between  S.  and  W.  And  it  was  held,  in  an  action  on  book  account, 
bronght  by  E.  &  S.  against  W.,  that  the  contract  thns  made  by  S.  was  within 
the  scope  of  his  anthority,  as  partner,  and  that  the  amount  delivered  to  him 
by  W.  must  oflbet  against  the  account  of  E.  fr  S.  against  him.  lb, 
20.  But,  it  appearing  that  W.had  also  delivered  to  E.  &  S.  lumber  &c.  which 
was  used  for  the  benefit  of  the  firm,  and  which  was  delivered  expressly  in  pay- 
ment of  the  account  of  the  firm  against  him,  it  was  also  held  that  the  amount 
thus  delivered  must  be  first  offset  against  the  account  of  the  firm,  and  that 
then  so  much  of  the  amount  delivered  by  W.  to  S.,  under  the  above  contract, 
as  was  necessary  to  balance  the  remainder  of  the  account  of  the  firm,  should 
be  off^t  against  that  account ;  and  that  W.  was  not  entitled  to  reeOTer 
against  the  firm  any  balance,  for  the  property  thusdeUvered  to  S.,  above  what 
was  necessary  to  balance  the  account  of  the  firm,  after  first  applying  the 
items  which  accrued  in  express  payment  of  the  accooot  of  the  firm,  and  of 
.which  the  whole  firm  received  the  benefit  lb, 
Se§  Contract  1. 

CASE,  As  AcTioir  on  ths  Cask. 

CERTIFICATE,  Am  Acvioirs  Pxval  1-3;  CsiMiifAL  Law  1,  2;  Eti- 
DBVCC  S8. 

CHANCERY. 

1.  Although  mere  inadequacy  of  consideration  in  a  contract  will  not,  of  itself, 
substantiate  a  charge  of  fraud,  yet  when  gross,  and  connected  with  other  cir- 
cumstances of  a  suspicious  character,  it  may  furnish  suffleient  gromid  to 
induce  a  court  of  chancery  to  rescind  the-contract    Smard  v.  RlgM  «l  mL,  9. 

9.  Where  the  parties  agreed  to  change  farms,  and  submitted  to  appnusers  to 
determine  the  amount  which  should  be  paid  as  the  difference  between  them, 
and  it  was  provided  in  the  submission  that  the  value  of  the  orator's  fknn 
should  be  called  $5000,  and  that,  if,  in  the  opinion  of  the  appraisers,  the  ora- 
tor's farm  was  overvalued,  or  undervalued,  the  defendant's  farm  should  be 
valued  in  the  same  proportion,  and  the  appraisers,  in  making  their  awavd, 
ascertained  the  real  value  of  the  farms,  and  hence  deduced  the  difference  to 
be  paid,  without  regard  to  the  value  fixed  for  the  orator's  &nn  in  the  sub- 
mission, it  was  held  that  the  award  was  void,  as  not  having  followed  the 
submission,  and  would  be  set  aside  by  a  court  of  equity.    lb. 

8.  An  answer,  responsive  to  the  bill,  and  not  disserting  a  right  ajffkmativdy,  in 
opposition  to  the  right  claimed  in  the  bill  and  independent  of  it,  is  proof  of 
the  fiicts  stated  in  the  answer.    JUen,  AdmW^  v.  Mawer^  61. 

4.  But,  if  the  answer  assert  matter  affirmatMy^  though  it  be  responsive  to  the 
bill,  fMort,  whether,  upon  a  traverse,  the  answer  shall  be  received  m  proo( 
or  as  mere  pleading  requiring  to  be  proved.    BsinczTT,  J.    lb. 
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5.  ThoQgfa  the  itttMtate,  in  his  lifetime,  may  haye  combined  with  the  defend- 
ant to  receiTo  a  trantfer  of  certain  eho$e$  in  acHon  belonging  to  the  intestate, 
to  avoid  Uie  trottee  process  and  the  rights  of  the  intestate's  creditors,  yet,  if 
he  received  from  the  defendant  a  full  consideration  therefor,  a  court  of  chan- 
cery will  not  decree  that  the  defendant  pay  to  the  administiator  the  value 
thereof  a  second  time^  for  the  benefit  of  creditors,  though  the  estate  may  be 
greaUy  insolvent    lb.  a 

6.  Where  the  orator,  an  administrator,  alleged  in  his  bill  that  the  intestate,  in 
his  lifetime,  had  delivered  certain  promissory  notes  to  the  defendant  with 
the  firandulent  intent  of  placing  them  out  of  the  reach  of  the  intestate's  cred- 
itors, and  that  the  defendant,  participating  in  such  intent,  had  received  the 
notes,  and  still  retained  them,  or  the  avails  of  them,  wrongfully,  and  the 
fret  appeared  to  be,  that  the  defendant,  for  all  notes  so  received  by  him,  had 
paid  a  full  consideration,  so  that  he  was  not  now  liable  for  their  amount,  yet, 
it  appearing  that  the  defendant  had  received  certain  other  notes  of  the  intes- 
tate, in  his  lifetime,  for  collection,  and  had  collected  the  amount  doe  upon 
them,  he  was  ordered  to  pay  to  the  administrator  the  amount  so  collected, 
with  interest  and  costs.    jSUm,  AdnCr,  v.  WhiU^  69. 

7.  A  contract,  by  which  the  defendant  agreed  to  deed  certain  lands  to  a  mar- 
ried woman,  on  payment  by  her  of  a  note  executed  by  her  husband,  cannot 
be  connected  with  other  independent  contracts  or  notes  held  by  the  defend- 
ant against  the  husband,  so  as  to  render  the  insolvency  of  the  husband,  or 
his  inability  to  perform  his  contract,  any  excuse  for  the  defendant  in  not 
performing  his  contract  with  the  wife.     WoMmrn  if  «b&  v.  Doo^,  92. . 

8.  Bo  the  inconvenience  to  which  it  may  put  the  defendant  to  part  with  the 
land,  or  the  foct  that  the  orators  might  have  recovered  damages  at  lanj^  for 
his  non-performance,  is  no  reason  why  a  specific  performance  should  not 
be  decreed  by  a  court  of  equity,  when  the  wife  has  tendered  performance  of 
the  contract  upon  her  part    Ih, 

0.  A  tender  of  performance  of  a  condition  precedent,  as  the  payment  of  a  note, 
entitles  the  party  to  a  performance  on  the  other  side  \  and  no  farther  ofi!er  is 
required,  nor  is  it  necessary  to  bring  the  money  into  court,  until  the  defend- 
ant demands  it    Ih. 

10.  A  motion  to  dismiss  a  bill  in  chancery,  because  the  matter  in  controversy 
does  not  exceed  fifty  dollars,  should  have  been  presented  to,  and  acted  on  by, 
the  chancellor,  or  it  cannot  be  noticed  in  this  court    Ih. 

11.  To  ^authorize  a  court  of  equity,  to  reform  a  written  instmment,  on  th9 
ground  of  mistake,  the  evidence  showing  the  mistake  must  bo  strong,  and  of 
a  conclusive  character.    FruUm  v.  Whittonb,  183. 

VL  Where  aibitrators  awarded  that  the  orator  should  pay  to  the  defendant  a 
certain  sum  of  money  by  a  time  specified,  and  that  the  defendant  should,  at 
the  same  time,  execute  to  the  orator  a  deed  of  certain  premises,  and  the  de- 
fendant, at  the  d&y,  tendered  to  the  orator  the  required;  deed,  which  the  ora- 
tor refused  to  accept,  and  the  defendant  thereupon  commenced  an  action  at 
law  against  the  orator  upon  the  award,  and  recovered  judgment  for  the  sum 
awarded  to  be  paid  to  him  and  his  costs,  and  afterwards  the  defendant  sold 
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and  tnnsfernd  the  premises  to  a  third  penon,  receiTiBg  the  Talae  thereol* 
the  court  enjoined  the  defendant  from  any  iarther  proceedings  to  enliMce  ^ 
payment  of  the  judgment  recovered  by  him  at  law,  and  ordered  that  he  re- 
pay to  the  orator  the  amount  of  a  payment  which  the  orator  had  made  to 
him  towards  the  land  prior  <o  the  award,  and  which  was  taken  into  consid* 
eration  by  the  arbitrators,  and  also  that  he  pay  the  orator's  costs.  Bat  the 
defendant  was  allowed  to  deduct,  {vojp.  the  payment  to  be  made  by  him,  the 
amount  of  his  costs  in  the  suit  at  law,— the  court  holding  that  that  judgment 
was  rightly  recovered,  as  the  facts  then  were.    lb. 

13.  In  the  case  of  a  bond,  conditioned  that  the  obligor  shall  execute  to  thtt 
obligee  a  deed  of  certain  premises  upon  payment,  by  a  day  named,  of  a  spe- 
cified sum'of  money  and  the  interest  thereon,  it  being  understood  between 
the  parties  before  and  at  the  time  of  the  execution  of  the  bond  that  the  obligee 
had  an  equitable  li^terest  in  the  premises,  and  a  right  to  redeem  them  by 
payment  of  the  amount  of  the  obligor's  interest  in  them,  and  the  obligee  re- 
mains in  possession  of  the  premises,  paying  no  rent,  and  he  neglects  to  make 
the  payment  by  the  day  named  in  the  bond,  a  court  of  chancery  will  allow 
him  to  redeem  by  payment  at  a  subsequent  day,  upon  application  made  in 
proper  season.    Smith  v.  BUUsddl  et  al.,  199. 

14.  But  if  the  obli^lee,  having  failed  to  make  payment  by  the  day  named  in  the 
bond,  surrender  the  possession  of  the  premises  to  the  obligor,  and  neglect  to 
bring  his  bill  to  redeem  for  nearly  six  years,  the  court  will  grant  no  relief, 
lb, 

15.  Where,  to  a  clanse  for  re-entry,  in  a  lease,  for  non-payment  of  rent,  there 
was  attached  a  condition  that  the  landlord  should,  before  entering,  give  to 
the  tenant  in  arrear  thirty  days  notice,  and  the  tenant  conveyed  his  interest 
in  the  premises  to  a  third  person,  but  the  grantee  of  the  tenant  permitted  the 
tenant  to  retain  the  possession  of  the  premises,  and  the  tenant,  by  means  of 
such  possession,  obtained  a  credit  with  the  defendant,  and  procured  the  lessor 
to  convey  the  premises  to  the  defendaiht  by  perpetual  lease,  and  the  defends 
ant^xecuted  to  the  tenant  a  bond,  conditioned  for  the  conveyance  of  his  title 
to  the  tenant  on  payment  of  a  certain  sum  by  a  day  named,  and  the  tenan^ 
failing  to  make  payment  by  the  day  named  in  the  bond,  surrendered  the  poa- 
session  of  the  premises  to  the  defendant,  who  entered,  and  retained  the  pos- 
session, claiming  an  absolute  right  thereto  by  virtue  of  the  lease  to  him  from 
the  landlord,  and  the  orator,  who  was  assignee  of  the  tenants  bond,  and  who 
had  also  purchased  the  title  of  the  tenant's  grantee,  brought  his  bill  to  assert 
his  right  within  six  years  from  the  time  the  defendant  to(^  pos^ssion  of  the 
premises,  the  court  held  that  his  right  was  not  affected  by  the  lapse  of  lima, 
but  that  they  would  not  allow  him  to  redeem,  without  payment  to  the  de- 
fendant of  the  sum  originally  advanced  to  the  tenant  by  the  defendant  vpoa 
the  credit  of  the  premises,  as  specified  in  the  condition  of  the  bond ;  and  the 
court  refused  to  compel  the  defendant  to  account  for  the  rents  and  profits 
during  the  time  he  had  been' in  possession,  and*  also  refused  to  allow  him  in- 
terest upon  his  money  during  that  time.    lb. 

Id.  And  this  relief  was  granted  to  the  oimtor,  notwithstanding  the  deed 
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Hw  teBt&tfi  ffKoUm  to  the  oimtor  wm  •zacated  at  a  time  when  the  defendant 
was  in  adverBe  poieeteion  of  the  premises,  claiming  title  thereto  by  virtue  of 
his  lease,    lb. 

17.  In  this  ease  the  court  refused  to  allow  costs  to  the  defendant,— he  haying 
eontested  the  orator's  right  to  redeem,-^and  they  also  refused  to  allow  costs 
to  the  orator,  as  he  had  not,  before  bringing  his  bill,  actually  tendered  to  the 
defendantthe  amount  due  to  him.    lb, 

18.  The  practice  of  allowing  a  decree  to  pass  in  the  court  of  chancery  nib  n- 
Imth^  with  a  view  to  taking  an  appeal,  conmiented  upon.  Stafford  v.  BaUou 
cf  a2.,  329. 

19.  Whatever  is  sufficient  to  put  a  party  upon  inquiry  is  sufficient  to  affect 
him  with  notice  of  all  those  facts,  which  he  might  be  presumed  to  have 
learned  upon  reasonable  inquiry.    lb. 

20.  The  court  of  chancery  have  no  power  to  enjoin  a  judgment  of  the  supreme 
court,  where  the  ground  for  relief,  set  up  in  the  orator's  bill,  is,  that  the  su- 
preme court,  through  haste,  or  inadvertence,  rendered  an  erroneous  decision. 
JRrftcs  a  id,  V.  Bank  of  WkUehaU,  435. 

21.  When  a  party  has  committed  a  tortioua  act,  in  consequence  of  a  mistake  of  , 
law,  and  the  other  party  was  not  in  feult,  a  court  of  equity  will  not  relieve 
him  from  the  consequences  of  his  acts.    76. 

92.  In  this  ease,  a  sheriff,  who  held  an  execution,  discovered  a  defect  in  it, 
which  he  supposed  rendered  it  void,  and  he  therefore  n^lected  to  execute 
it ;  and  it  was  held  that  a  court  of  equity  could  not  relieve  him  from  the 

*  eonseqaences  of  his  neglect  of  duty,— judgment  having  been  rendered  against 
him  therefor  in  a  court  of  law.    lb, 

23.  The  court  of  chancery  will  decree  a  set-off  of  debts,  in  feet  mutual,  al- 
though not  so  in  form^— as  when,  on  one  side,  the  debts  are  joint,  and,  upon 
the  other  side,  several,^f  one  of  the  joint  debtors  is  a  mere  surety,— es- 
pecially when  he,  from  whom  the  several  debt  is  due,  and  against  whom  the 
set-off  is  asked  by  the  real  debtor  In  the  joint  debt,  is  insolvent.  Downer  v. 
Jkma  et  a2.,  518. 

24.  A  court  of  chancery  will  not  set  aside  a  conveyance,  which  is  perfectly, 
feir,  and  when  no  undue  advantage  has  been  taken,  provided  the  grantor  had, 
at  the  time  of  executing  the  conveyance,  sufficient  understanding  to  know 
the  nature  and  consequences  of  his  act.    Day  v.  Sedy  a  aL,  542. 

25.  The  burden  of  proof,  in  such  case,  is  upon  the  party  who  seeks  to  avoid 
the  coDvejrance.    lb, 

26.  Where  it  appeared  that  a  mortgagor,  at  the  time  he  executed  the  note  and 
mortgage,  comprehended  well  what  he  was  doing  and  the  consequences  of 
his  acts,  the  court  of  chancery  held  the  mortgage  valid,  although  it  appeared 
quite  probable  that  there  had  been  times,  previous  to  the  execution  of  the 
mortgage,  when  he  might  not  have  had  sufficient  capacity, — ^the  disease  un- 
der which  he  suffered,  and  of  which  he  ultimately  died,  being  one  of  the 
brain,  and  one  which  would  not,  from  its  nature,  be  at  all  times  uniform  in 
its  influence  upon  the  understanding.    Jb, 
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27.  A  decree  of  foieelosoie,  hy  a  coart  of  chancery,  cannot  be  ptaw^  by  tke 

docket  minutes  of  the  cooit,  merely ;  the  decree  itMl^  as  diaurn  vp  and 
signed,  or  a  copy  of  the  record,  if  it  have  been  enrolled,  is  the  only  legiti- 
mate evidence  of  the  decree.    ^Sautm  v.  JSotuc,  654. 
Ste  MonTOAox. 

CHARGE  TO  THE  JURY,  Ste  Pjhactick  5. 

COLLECTOR,  See  Taxes  ;  Schools. 

COMPUTATION  OF  TIME,  See  Writ  of  Riview. 

CONFESSION  OF  JUDGMENT,  See  Appeal  1. 

CONDITION. 

1.  A  tender  of  performance  of  a  condition  precedent,  as  the  payment  of  a  note, 
entitles  the  party  to  a  performance  on  the  other  side ;  and  no  farther  ofier 
is  required,  nor  is  it  necessary  to  bring  the  money  into  court,  until  the  de- 
fendant demands  it     Waehbum  et  iix,  v.  DeiDey^  92. 

2.  A  contract  of  sale,  upon  condition,  vests  no  title  in  the  vendee  until  th« 
performance  of  such  condition,  unless  the  performance  is  waived.  MamMtt^ 
Jidm%  V.  Briggs^  176. 

3.  A  mere  mental  deteraunation  to  rest  satisfied  with  the  non-pexfonnance  of 
such  condition,  not  procured  by  the  vendee  nor  notified  to  him,  will  not  op- 
erate as  a  waiver  of  such  condition,  so  as  to  vest  the  property  in  the  article 
sold  in  the  vendee.    Jd. 

CONSIDERATION,  Sh  Bahkruptct  2,  3;  Chavcert  1;  Covtract. 
CONSTABLE,  See  Fees;  Taxes. 

CONTRACT. 

1.  If  G.  and  T.  enter  into  an  agreement,  by  which  G.  is  to  labor  for  T.  and  be 
boarded  by  him  in  a  particular  way,  or  at  a  certain  place,  G.  has  no  right  to 
procure  his  board  in  a  different  way,  or  at  a  place  not  designated  between 
them,  and  charge  T.  therefor,  without  showing  some  failure  in  performance 
on  the  part  of  T.     Qriffin  v.  Tyeon^  35. 

2.  A  contract  in  contravention  of  the  terms  of  a  statute  is  void,  although  the 
statute  inflict  a  penalty,  only }  because  such  penalty  impfiea  a  prohibition. 
EOcinM  V.  BarkhMnt^    105. 

3.  A  contract  entered  uto  to  indemnify  a  sheriff  for  ajpMt  neglect  is  not  void 
for  illegality.    HaU  v.  Hmtofm,  244. 

4.  If  one  contract  to  labor  for  another  for  a  specified  term,  and  leave  the  service 
of  his  employer,  before  the  expiration  of  the  term,  without  any  cause,  at- 
tributable either  to  the  employer,  or  to  the  act  of  providence,  he  cannot  re- 
cover any  compensation  for  the  portion  of  the  term  during  which  he  in  iaet 
labors.     fFuinv.  SouthgaU^  355. 

5.  And  it  makes  no  difference  that  the  employer,  before  the  expiration  of  the 
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ttni,  Hnaittod  tbd  phiatUT  to  be  tbeant  ft^o*  hiii  •nrloyimial  far  a  finr 
weeks  upon  a  joaroey,— the  plaintiff  havinf,  «ft»f  hi*  fvUini,  a«MJi  reaiuned 
laJbor  for  hie  employer,  under  the  contjra£t    Jb. 

6.  Nor  does  it  make  any  difference,  that  the  plaintiff  eeased  laboring  for  his 
employer,  under  the  belief,  that,  according  to  the  legal  method  of  eoraputing 
time,  under  similar  contracts,  he  had  continued  laboring  as  long  as  could  be 
required  of  him.    Ih. 

7.  Nor  that  the  employer,  during  the  ternxi  has  from  time  to  iima  made  pay* 
ments  to  the  plaintiff  for  his  labor.    76. 

8.  And  if,  in  such  case,  the  defendant  have  made  payments  to  the  plaintiff  upon 
the  contract,  during  the  term,  and  the  plaintiff,  having  commenced  an  action 
of  book  account  to  recover  for  his  services,  is  defeated,  upon  the  ground  that 
he  left  the  service  of  the  defendant,  without  legal  cause,  before  the  expira- 
tion of  the  term,  the  defendant  can  have  no  recovery  against  the  plaintiff  for 
the  amount  of  payments  thus  made.    lb. 

9.  When  tbe  defendant  eontfacted  to  deliver  to  the  plaintiffs  thirty  tons  of 
atareh  per  year  ior  two  years,  it  was  held  that  the  contract,  thcHigh  entire  in 
itB  tenne,  was  yet  divisible  in  its  character,  and  that  the  plaintiffs  might,  at 
the  expiiation  of  th^  first  year,  sustain  an  action  against  the  defendant  foir 
any  breach,  on  his  part,  of  that  portion  of  the  contract  that  was  to  be  per- 
formed that  year.    Mixer  aalT,  WUUam$,  457. 

10.  When  in  an  action  on  contract,  the  testimony  is  all  on  paper,  and  is  before 
the  court,  it  becomes  the  duty  of  the  court  to  instruct  the  jury,  as  a  question 
of  law,  whether  the  testimony,  all  being  true,  proves  the  contract  alleged, — 
and,  if  the  contract  is  not  i^roved,  as  alleged,  to  direct  the  jury  to  ret^mi  a 
verdict  for  the  detedant    Jh. 

11.  In  this  case  the  testimony  was,  that  the  defendaat,  a  starch  mann&ctarer, 
aathorieed  the  plaintifi,  who  were  commission  merchants  in  Lowell,  to 
contract  for  him  thirty  tons  of  starch  per  year  for  two  years,  and  that  the 
plaintiffs,  having  prtvioualy  contracted  to  deliver  to  the  "  Boot  Mills,**  a  cor- 
poration in  Lowell,  sixty  tone  of  starch  in  one  year,  for  thirty  tons  of  which 
they  had  contracted  with  another  starch  manufacturer,  thereupon  approprir 
ated  the  amount  specified  by  the  defendant  for  the  first  year  to  meet  the  re- 
maining thirty  tons  to  be  delivered  by  them  to  the  **  Boot  Mills,"  and  notified 
the  defendant  that  they  had  contracted  his  starch,  as  he  had  authorized  them 
to  do,— «nd  it  was  hM  that  this  evidence  did  not  sopport  a  declaration,  in 
which  the  plaintiA  set  iotth  the  anthoiity  given  then  by  the  defiandant  and 
then  all^^,  that,  relying  npon  that  authority,  and  the  proinise  ef  the  de- 
lendant  to  deliver  the  starch  according  to  its  terms,  they  had  coatiaetod  with 
the  **  Boot  Mills,"  "  and  with  certain  nther  individuals  jmd  coipoiatioM  in 
Lowell,"  for  the  sale  and  delivery  to  them  of  the  quantity  of  starch  nen- 
tioned  by  the  defendant,  to  be  delivered  at  the  times  and  on  the  terms  j[iro- 
posed  by  hun.    Jb. 

ISi.  'And  it  was  fiurtiier  held,  tiiat  this  evidence  did  not  support  a  count  in  the 
declaration,  which  alleged  tlutt  the  defendant  harg&kmd  md  "toU  to  4hi  pUtin- 
89 
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tiffs  the  amount  of  starch  specified  in  his  proposal  to  them,  upon  Hm 
and  at  the  price  mentioned  hy  him.    lb, 

13.  And  it  was  held  that  this  second  count  was  not  supported  hy  eTidenca 
that  the  plaintiffs,  after  they  had  given  notice  tor  the  defendant  that  they  had 
contracted  his  starch,  prepared  and  forwarded  hy  mail  to  the  defendant  a 
memorandum  of  an  agreement,  purporting  to  be  an  agreement  by  the  de- 
fendant to  deliver  to  the  pUxintiffs  the  quantity  of  starch  specified  by  him, 
upon  the  proposed  terms  as  to  price  and  time  of  delivery,  and  requested  him 
to  sign  and  return  the  same,  and  that  he  wholly  neglected  to  do  so.    26. 

14.  If  one  promise  to  indemnify  another  for  all  loss,  damage  and  expense 
which  he  shall  incur  in  giving  up  to  the  promissor  a  horse,  which  he  has  in 
his  possession,  and  bringing  a  suit  against  the  person  of  whom  he  purchased 
it,  for  fraudulently  selling  to  him  a  horse  belonging  to  another,  on  condition 
that  he  fail  in  such  suit,  and  such  action  is  commenced,  and  the  plaintiff 
fails  to  recover,  the  record  of  the  judgment  in  that  action  is  competent  evi* 
dence  in  an  action  against  the  promissor,  founded  upon  the  promise,  not- 
withstanding no  notice  of  the  commencement  or  pendency  of  such  prior  ac- 
tion was  given  to  the  defendant.  It  is  evidence  against  the  defendant,  to 
show  the  bringing  and  the  failure  of  the  action.    Lincoln  ▼.  BUmchatd^  464. 

15.  In  an  action  on  such  contract  the  plaintiff  would  be  entitled  to  recover, 
provided  he  proved  that  he  commenced  such  prior  action,  and  failed  to  re- 
cover in  it ;  but  the  amount  of  damages,  which  he  is  entitled  to  recover, 
must  depend  upon  the  iUU  to  the  horse,  and  as  to  that  question,  Ar  Rxd- 
FisLD,  J.,  the  judgment  in  the  former  action  would  seem  to  be  wUr  oiisf, 
and  not  conclusive.    Ih. 

16.  In  such  case  the  consideration  is  sufficient  to  support  the  contract,  as  be- 
ing both  a  loss  to  the  promissee  and  a  benefit  to  the  promissor.    Ih, 

17.  In  a  declaration  upon  such  contract,  the  allegation,  that  the  plaintiff 
brought  a  suit  against  the  person  from  whom  he  purchased  the  hone,  ia 
sufilcient  after  verdict.  It  will  be  presumed  that  it  was  such  a  suit  as  was 
stipulated.    Ih. 

Set  Action  2,  3;   Aoeht  7;  Chancery  1,  7,  8;  Practice  12;  Pnoiiis- 

SORT  Notes  4,  9. 

CORPORATION. 

1.  When  a  corporation  is  plaintiff  in  a  suit,  the  chief  officer  of  the  corporation 
may  make  the  affidavit,  required,  under  section  63  of  chapter  28  of  the  Re- 
vised Statutes,  to  entitle  the  plaintiff  to  take  out  an  execution  against  the 
body  of  the  defendant.    Sargeant,  ex  parte,  425,  , 

2.  Where  a  person,  professing  to  be  the  president  of  a  corporation,  has  made  an 
affidavit  under  that  section  of  the  statute,  which  affidavit  has  been  Kceived 
by  the  clerk,  who  has  thereupon  issued  execution  a^nst  the  body  of  the 
defendant,  the  supreme  court,  upon  habeas  corpus  brought  by  the  defendant, 
will,  in  the  absence  of  all  testimony,  presume  such  person  to  have  been  prsa- 
identofthe  corporation.    lb. 
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COSTS,  Set  Chahcxbt  ;  Tbustex  Process. 
COUNTERFEITING,  See  Criminal  Law. 
COURTS,  See  Jv&isdictiov. 
COVENANT,  See  Lavolobd  &  Tswaht. 
COVERTURE,  See  Hu»bakd  <&  Wife. 

CRIMINAL  LAW. 

1.  The  omission  by  the  clerk  of  the  court  to  enter  upon  an  indictment  the 
minute  required  by  statute  of  the  *'  true  day,  month  and  year  when  the  same 
was  exhibited  "  is  matter  of  abatement  only,  and,  unless  taken  advantage  of 
by  the  respondent  before  the  plea  of  the  general  issue,  must  be  considered 

^  as  waived.    State  v.  Butler^  145. 

2.  And  t^  woM  eeem  that  such  minute  would  be  sufficient,  if  made  by  the 
clerk,  under  the  direction  of  the  court,  at  any  time  during  the  term  at  which 
the  indictment  is  exhibited.    lb. 

3.  An  indictment,  charging  one  as  accessory  after  the  fact,  under  the  11th  sec- 
tion of  chapter  103  of  the  Revised  Statutes,  must  allege  that  the  respondent 
did  not  stand  in  any  of  those  relations  to  the  principal  offender,  which  are 
excepted  from  the  operation  of  the  statute  in  the  enacting  clause.    lb. 

4.  Bat,  Ar  Bsbfiblb,  J.,  if  the  matter  of  exception  be  contained  in  a  separ- 
ate section  of  the  statute,  or  in  a  proviso,  or  exception,  distinct  from  the  en- 
acting clause,  the  fact  ^at  the  respondent  is  within  the  exception  is  matter 
of  defence  merely,  and  the  contrary  need  not  be  alleged  in  the  indictment 
lb. 

5.  Under  the  Revised  Statutes  of  this  state  the  principal  offender  and  the  ac- 
cessory may  be  indicted  together;  but  qtuere,  whether  it  is  competent  to 
charge  one  as  accessory,  both  before  and  after  the  fact,  in  the  same  indictment 
with  the  principal,  and  in  the  same  count    lb, 

0.  Bat  in  this  ease  that  portion  of  the  indictment,  which  attempted  to  charge 
the  accessory  with  being  such  after  the  fact^  being  defective,  was  treated  as 
•ari^asage,  and  the  indictment  treated  as  one  against  the  principal  and  an 
accessory  befitre  tkefacty  and  therefore  sufficient    Jb. 

7.  The  expression,  in  an  indictment  fer  passing  a  counterfeit  bank  bill,  that  the 
bill  "was  made  in  imitation  mS,  and  did  then  and  there  purport  to  be,  a  bank 
note,  for  the  sum  of  five  dollars,  issued  by  the  President,  Directors  and  Com- 
pany of  the  Bank  of 'Cumberland,  by  and  under  the  authority  of  the  Legisla- 
tor of  the  State  of  Maine,  one  of  the  United  SUtea  of  America,"  is  a  suffi- 
cient averment  of  the  existence  of  such  bank,  and  that  it  is  an  incorporated 
inatttation.    State  v.  WiOeim,  151. 

8.  The  words  **  bamk  biU"  and  **  promissory  f»U^  in  the  fouth  section  of  the  stat* 
ate,-— Rev.  St  c.  96,  §  4,— which  provides  against  the  offence  of  passing 
cooAteifeit  boak  bills,  are  synonymoas;  so  the  words  "AoNArnote"  have  the 
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■ame  sigoificatioft ;  and  an  indictmeat,  wkieh  chargM  a  teipondant  with 
having  uttered  a  tounttTfeii  ^^  bank  noU^"  is  Bafficient,  within  that  Mction. 
Jb, 

9.  Under  the  fourth  section  of  chapter  96  of  the  Revised  Statutes,  the  utUrmg^ 
pasring  zskd giving  inpayment  a  counteifeit  bank  bill  are  distinct  offences ;  and 
an  indictment  for  uttering  and  patsing  such  bill,  averring  the  knowledge  of 
the  respondent  that  the  bill  was  counterfeit,  is  sufficient,  though  it  do  not  al- 
lege that  the  respondent  uttered  and  passed  it  ^  a  true  biU.    lb. 

10.  The  allegation,  in  an  indictment 'for  passing  a  counterfeit  bank  bill,  that  the 
bill  passed  "  was  made  in  imitation  o^  and  did  then  and  there  purport  to  be, 
a  bank  note  for  the  sum  of  five  dollars,  issued  by  the  President,  Directors  and 
Company  of  the  Bank  of  Cumberland,  by  and  under  the  authority  of  the 
Legislature  of  the  State  of  Maine,^  is  merely  an  allegation  that  the  bill  waa 
fictitious,  and  is  not  an  attempt  to  set  forth  the  bill  according  to  its  legal  ef- 
fect and  purport f  in  such  way  as  to  lay  the  foundation  for  a  variance  be- 
tween the  allegation  and  the  terms  of  the  bill.    lb, 

11.  It  is  discretionary  with  the  Supreme  Court,  after  they  have  adjudged  aa 
indictment  sufficient  upon  demurrer,  to  allow  the  respondent  to  plead  anew, 
and  remand  the  case  to  the  county  conrt  for  trial,  or  not    lb. 

Id.  If  resistance  be  made  to  the  making  of  an  aattachment,  the  persons  reibt- 
ing  will  not  be  allowed,  on  trial  of  an  indictment  against  them  therefor,  to 
prove«  in  defbnce,  that  the  process,  upon  which  the  attachment  waa  about 
being  made,  was  sued  out  by  connivance  of  the  plaintiff  and  defendant 
therein  and  of  the  officer,  and  was  intended  to  be  used  by  them  ibr  the 
purpose  of  placing  the  property  attached,  which  belonged  to  one  of  the  re- 
apondentB,  in  the  hands  of  insolvent  and  irresponsible  penons,  so  as  to  de- 
thrive  the  owner  of  bis  property,  or  firandulently  compel  him  to  pay  money 
in  order  to  regain  the  possession  of  it.     State  v.  BuchanoHf  et  oL^  573. 

13.  An  indictment,  which  alleged,  in  the  first  count,  that  the  respondent  made 
iftu  assault  upon  one  Smith,  the  said  Smith  <*  then  and  there  being  sheriff  of  said 
county  of  Addison,"  and  which  charged  him,  in  the  second  count,  with  having 
(*  hindered  and  impeded  a  civil  officer,  under  the  authority  of  this  State,  to 
wit,  Adnah  Smith,  sheriff  of  the  county  of  Addison  aforesaid,"  and  which 
alleged,  in  both  counts,  that  the  said  Smith  was,  at  the  time,  in  the  ^'•aecntion 
Of  his  said  office^"  was  held  to  allege,  with  auffident  certainty,  in  both  eannls, 
that  said  Smith  was  sheriff  of  Addison  county.    StaiBV.  Bioker^  698. 

14.  And  if  it  be  alleged,  in  ameh  indictment,  that  the  sheriff,  at  ihe  tauM  of  the 
Mid  assault  and  impeding,  had  in  his  hands  a  writ  of  eaoscntion  against  tiia  le- 
•pondent,  whieh  issued  on  civil  proeess,  and  that  he  wasabentto  exscnta  the 
•ame  by  arresting  thereon  the  body  of  the  respondent,  it  is  not  neceesaxy 
to  allege  that  he  had  demanded  of  die  respondent  payment  of  tha  nwn  dne 
on  the  execution.    lb. 

15.  And  where  it  was  alleged  in  the  indictment,  in  snch  case,  that  the  taeewtidn 
waa  dated  the  27th  of  September,  and  that  it  was  delivered  to  the  sheriff 
while  it  was  in  full  life,  on  the  6th  day  of  Octobei^  and  that  it  was  attempted 
to  be  served  on  the  7th  day  of  November,  and  that  it  waa  made  retainable  in 
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tiity  dqn  fiom  ito  date,  it  wm  hM  that  it  soficienay  appealed  that  ^  ex- 
•e vtion  waa  dalivavsd  to  tbi  aheriff  within  nzty  daya  after  its  date,  and  that 
the  eheriff  attempted  to  execate  it  within  its  life.    lb. 

16.  And  the  allegation  that  the  said  Smith  was  in  the  execution  of  his  dutjas 
sheriff,  and  that,  for  want  of  property,  on  which  to  lery  the  execution,  he 
attempted  to  serve  and  execute  said  writ  of  execution,  as  he  was  therein 
commanded,  by  arresting  the  body  of  the  respondent,  and  that  the  respondent 
then  and  there,  well  knowing  that  said  Smith  waasheriff  of  the  county  of  Ad- 
dison, and  that  he  then  and  there  had  said  writ  of  execution  to  serve  and  exe- 
cute and  was  then  and  there  attempting  to  serve  and  execute  the  same,  did 
then  and  there  impede  and  hinder  the  said  Smith,  while  attempting  to  serve 
and  execute  said  writ  of  execution,  was  held  as  suAciently  averring  that  the 
sheriff  had  the  execution  in  his  hands  at  the  time  the  resistance  was  made. 
lb. 

IT.  And  it  is  unnecessary  to  allege,  in  such  indictment,  the  placey  at  which  the 
axeeatlon  was  delivered  to  the  sheziffl    lb. 

18.  And,  after  a  general  verdict  of  guilty,  it  is  no  objection  to  the  indictment,  on 
motion  in  arrest,  that  ofihnces  of  diflbreat  grades,  and  requiring  different 
punishmenta,  are  charged  in  the  different  counts.  If  any  one  or  more  of  the 
counts  are  sufficient,  the  court  will  render  judgment  upon  such  CMmts;  and 
ifall  the' counts  are  sufficient,  judgment  will  be  rendered  upon  the  count 
chaiging  the  highest  offence.    Jb, 

19.  If  a  hearing  be  had  before  a  magistrate,  upon  the  complaint  of  a  town  grend 
'  jurer  chaiging  a' person  with  the  commission  of  a  crime,  and  the  respondent 

be,  by  the  magistrate,  bound  over  tor  trial  by  the  county  court,  and  an  in- 
dictment be  found  against  him,  and,  before  a  trial  is  had  upon  the  indictment, 
a  witness,  who  testified  before  the  magistrate,  dies,  evidence  may  be  received, 
on  trial  upon  the  indictment|  to  prove  what  that  witness  testified  before  the 
magistrate.    lb. 

20.  And  it  is  not  necessary,  on  such  trial,  to  prove  the  exact  language  used  by 
the  witness  in  giving  his  testimony  before  the  magistrate ;  it  is  sufficient,  if 
the  substance  of  his  testimony,  as  there  given,  be  detailed.    Jb. 

21.  If  a  sheriff,  in  attempting  to  execute  a  writ  of  execution  on  civil  precess, 
Which  is  delivered  to  him  to  be  levied,  break  open  the  outer  door  of  the 
dwelling  house  of  the  execution  debtor,  where  the  debtor  then  is,  with  a 
view  of  arresting  the  body  of  the  debtor  on  the  execution,  such  act  is  unlaw- 
ful ;  and  i^  after  the  sheriff  has  entered  the  house,  the  debtor  ibrciUy  resist 
the  attempt  of  the  sheriff  to  arrest  him,  and  commit  an  assault  and  battery 
upon  the  sheriff,  an  indictment  will  not  lie  against  the  debtor  lor  so  doing. 
ib. 

PAMAGE8)  See  CotrtWiXCTli;  HxcooaiZAVcE  7;  TaxspAssS. 

DEBT. 

1.  Where,  in  an  action  brought  before  a  justice  of  the  peace  upon  a  judgment 
for  less  than  $100,  but  which,  with  the  interest  upon  it,  would  exceed  9100^ 
the  declaration  described  the  judgment  correctly,  and  concluded,  generally, 
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^  to  thedamagtt  of  the  plaintiff,  as  ke  saya,  one  hondred  dollars,*'  and  in  tke 
count]r  cooxt  the  plaintiff  filed  a  new  declaiation,  claiminf  to  leeoyer  the 
dAt  only,  and  zri&kingno  claim  ibr  damagn^  it  was  held  that  the  action  shonld 
not  be  dismissed  for  want  of  jarisdiction  in  the  justice  before  whom  it  was 
originally  commenced.    BaMwrtt  v.  ^miUu^,  527. 

V  Su  Pleadino  5,  7-10. 

DEBTOR  AND  CREDITOR,  Su  Assiovmsiit. 

DECLARATION,  Su  PLZAniiro. 

DECLARATION  IN  OFFSET,  8t$  Book  Accovht  9, 10, 1 1. 

DEED. 

1.  The  heir  of  an  intestate  has,  immediately  on  the  death  of  the  aaeeetor,  a 
Tested  interest  in  his  estate,  whkh  may  he  conveyed  by  deed,  ^fd€  ▼.  Bar- 
fuy,280. 

2.  If  the  heir  be  a  femi  ecvert^  her  husband  has  an  interest  in  the  veal  estate,  as 
tenant  by  the  curtesy,  which  may  be  conveyed,  or  which  may  be  taken  ifor 
his  debts.    Ih. 

3.  When  there  is  no  latent  ambiguity  in  a  deed,  the  Intention  of  the  parties 
must  be  ascertained  from  the  instrument  itself,  and  cannot  be  shown  by  parol 
evidence.    Bmgry  v.  WatkitiM^  379. 

Su  EviDXircK  23;  Taxes. 

DEFAMATION,  See  Hlandee. 

DEMAND,  See  Prohxssobt  Notes  1, 6 ;  Tkhder  2. 

DEMURRER,  See  Pleadiito. 

DEPOSITION. 

1.  When  a  deposition  is  taken  ex  parte,  the  magistrate  must  certify  the  xeaaoB 
why  the  other  party  was  not  notified ;  and  the  court  cannot  judicially  take 
notice  of  any  facts,  as  a  reason  for  omitting  to  notify  the  party,  which  do  not 
appear  from  the  certificate.    Hopkuuonj  jSdm%  v.  Watson  et  iix.,  jSdm^ra,  91. 

3.  The  omission,  in  the  certificate,  of  the  initial  letter  of  the  middle  name  of  a 
party  is  no  reason  for  rejecting  the  deposition,  when  the  party  is,  in  other 
respects,  correctly  described.    Jb. 

3.  In  the  caption  of  a  deposition  all  parties,  both  plaintiffs  and  defendants, 
must  be  individually  and  correctly  named.    Satkme  v.  Smith  <t  at,  263. 

4.  Where  a  deposition  was  taken  and  filed,  to  be  used  as  evidence  in  a  suit,  and 
the  original  deposition  was  destroyed  by  accident,  it  was  held  that  a  copy  of 
the  deposition, — the  witness  being  still  living,— K:ould  not  be  used  as  evi- 
dence on  the  trial.    FoUett  et  aL  v.  Murray  etai.k  2V.,  530. 

See  Evidence  19. 
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DEVISE. 

1.  TJnder  a  clause  in  a  devise,  which  proridei  that  the  devisees  may  have,  use 
and  possess  daring  their  natnral  lives  certain  premises  described,  they  pay- 
ing the  rents  and  taxes  thereon,  the  devisees  take  an  estate  for  life,  which  it 
is  competent  for  them  to  assign,  or  convey.    NiuoH  v.  BUntddl^  216. 

DWELLING  HOUSE,  Stt  Ezbcutiom  5. 

EJECTMENT. 

1.  An  administrator  may  maintain  an  action  for  the  recovery  of  the  possession 
of  real  estate,  for  the  use  of  the  heirs,  until  after  a  decree  of  distribution  has 
been  made  by  the  probate  court  And  in  this  respect  it  makes  no  difference 
whether  the  descent  was  cast  under  the  statute  of  1797,  or  under  the  statute 
of  1821.    mFwrla»dyJdmW,y,&oiu,\^ 

%  But  the  administiutor  can  only  recover,  in  such  caacr,  accoidingto  the  rights 
of  the  heirs  at  the  commencement  of  the  action ;  and  if  the  rights  of  some 
of  the  heirs  are  barred  by  the  statute  of  limitations,  and  the  rights  of  others 
are  saved  by  their  being  under  certain  disabilities,  the  recoveiy  will  be  of 
fhose  shares,  only,  which  are  not  lo^st    Ih. 

3.  And  in  such  case,  the  defendant  having  acquired  a  tide  \xf  possession  as 
against  some  of  the  heirs,  the  remaining  heirs,  whose  rights  are  sav^  from 
the  operation  of  the  statute,  wiU  be  tenants  in  common  with  the  defendant. 
Ih. 

4.  A  disability,  to  save  the  operation  of  the  statute  of  limitations  in  regard  to 
real  estate,  must  exist  in  the  heir  at  the  Hnu  the  right,  or  title,  first  descends 
to  him.  Hence  mccativg  disabilities,  though  existing  in  the  same  person, 
cannot  exempt  his  right  from  the  operation  of  the  statute.    lb. 

5.  The  doctrine  of  presumptive  grants  cannot  be  applied  to  a  case,  which  is 
•  within  either  the  enacting  or  saving  clause  of  the  statute  of  limitations ;  it 

applies  only  to  cases  which  are  not  strictly  within  the  statute,    tb. 
A.  In  case  of  tenancy  in  common  of  real  estate,  the  right  of  part  of  the  tenants 
to  recover  in  ejectment  ii  not  affected  by  the  feet  that  the  rights  of  their  co- 
tenants  are  barred  by  the  operation  of  the  statute  of  limitations.    Ih. 

7.  Any  entry  upon  land,  which  puts  in  operation  the  statute  of  limitations 
against  him  whose  right  is  superior,  creates  an  oumUt.    Ih. 

8.  B  utmB,  that  in  ejectment,  where  the  defence  is  adverse  possession  founded 
on  claim  of  title,  the  statute  of  limitations  will  bar  all  claim  for  the  recovery 
of  the  rents  and  profits,  which  accrued  more  than  six  years  prior  to  the  com- 
mencement of  the  plaintiff's  action.    Ih. 

9.  A  deed  of  land  from  one  out  of  possession,  which  is  void,  under  the  statute 
of  1807,  by  reason  of  the  adverse  possession  of  a  third  person,  will  not  affect 
the  right  of  the  [grantor  in  such  deed  to  maintain  an  action  of  ejectment 
against  such  third  person.    Ntuon  v.  EUntdeU,  216. 

10.  Where  the  plaintiff,  in  an  action  of  ejectment,  proved  that  he  had  good  title 
to  the  demanded  premises,  as  against  the  defendants,  who  were  strangers  in 
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posMSfion  of  the  premiMt,.and,  after  the  teetimony  on  the  part  of  the  plain- 
tiff wae  closed,  and  dniing  a  recess  taken  by  the  conrt,  the  defendants  pro- 
cured  and  put  upon  record  an  assignment  to  themselyes  of  an  outstanding 
mortgage  of  the  premises,  executed  by  the  grantor  of  the  plaintiff  to  a  third 
person,  which  had  become  absolute  through  non-performance  of  the  condi- 
tion thereof,  and  the  plaintiff  thereupon,  before  the  trial  was  resumed,  ten- 
dered to  the  defendants  the  amount  due  upon  said  mortgage,  and  brought 
the  money  into  court,  and,  after  the  mortgage  deed  and  assignment  had  been 
given  in  evidence  by  the  defendants,  offered  to  prove  the  fact  of  the  tender,  it* 
was  held  that  that  evidence  should  be  received  by  the  court,  and  that  the 
effect  of  the  tender  wae  to  deprive  the  defendants  of  the  right  to  defend  under 
the  mortgage  deed.    Dowmr  v.  AnraMw  ef  tX^  417.    " 

11.  The  defendant,  in  an  action  of  Ejectment,  is  liable,  if  he  were  in  possesaiott 
of  the  demanded  premises  at  the  time  of  the  commencement  of  the  plaintiff's 
action ;  and  for  this  purpose  the  time  of  the  service  of  the  writ  is  to  be 
treated  as  the  commenoement  of  the  action.    McDoiMa  v.  Bnii  d  uLy  674. 

li.  And  oc^Nol  possession  by  tiie  defendant  is  not  necessary ;  it  is  sufficient  if  the 
defendant  have  a  deed  of  the  premises,  which  has  been  recorded  in  tiie  town 
clerk's  office  of  the  town  where  the  land  lies,  and  eiamu  to  have  pnrchaeed 
the  premises^   16. 

is.  So  the  plaintiff,  in  ejectment,  must  also  have  a  right  of  action  at  the  time 
of  Anal  judgment.  I^  theselbre,  the  action  be  founded  upon  a  oiortgage,  and 
the  defendant,  at  anytime  before  final  judgment,  tender  to  the  plaintiff  the 
amount  due  upon  the  debt  secured  by  the  mortgage  aod  the  costs  in  the 
action  of  ejectment*  the  plaintiff's  right  of  action  upon  the  mortgage  is  ta- 
ken away,  and  he  can  no  longer  claim  judgment  in  his  fevor  in  the  eject- 
ment   lb, 

14.  And  if  the  plaintiff,  in  such  case,  claim  title  to  the  demanded  premises  by 
virtue  of  several  mortgage  deeds,  which  describe  distinct  parcels  of  land,  and 
were  given  to  secure  distinct  debts,  the  tender  may  be  made  of  the  amount  due 
upon  the  debts  secured  by  part  of  the  mortgage  deeds,  and  the  plaintiff's  right 
of  action,  as  to  the  premises  described  in  those  deeds,  will  thereby  be  taken 
away  ;  and  it  makes  no  difference,  in  this  respect,  whether  the  deeds  were 
originally  executed  to  different  individuals,  and  have  come  to  the  present 
plaintiff  by  assignment,  or.  Bur  Hxbard,  J.,  whether  they  were  all  originally 
given  to  the  plaintiff,    lb, 

15.  And  it  is  not  necessary,  that  the  defendant,  in  eueh  case,  having  made  a 
legal  tender,  should  show  that  the  tender  has  been  kept  good,  end  bring  the 
money  into  court ;  it  is  sufficient,  to  entitle  him  to  a  recovery,  for  him  to 
prove  the  making  of  the  tender,  and  the  refusal,  on  the  part  of  the  plaiatiffi 
le  receive  it    lb. 

Sa  BzTTKRMXIfTS. 

ERROR,  Su  Audita  Qvsrxla. 

ESTOPPEL. 
1.  An  execution  debtor  is  estopped  from  denying,  on  kabem  oorpiu,  the  exiateBce, 


^.     INDEX.  ri3 

or  eorporate  cftpaeitjy  of  the  pUdntifl^  in  wboot  name  the  judgment  againft 
him  WM  leeovered.    SmgwidLy  tzfwrU^  42($.  / 

3.  A  penmi  if  always  estopped  from  denying  the  tralh  of  a  &ct,  upon  the  ihith 
of  which  he  has  suffered  another  person  to  act,  knowing  at  the  time  that 
the  other's  conduct  was  materially  influenced  hy  a  reliance  upon  the  tmth 
of  such  &ct.    This  is  almost  the  only  ground  of  an  estoppel  tn  pmM.    Bk^ 

See  Plbadiho. 

EVIDENCE. 

1.  Where  a  creditor  puts  a  writ  of  attachment  against  his  debtor  into  the  handi 
of  a  sheriff,  and  directs  the  sheriff  to  attach  certain  property  as  the  property 
of  the  debtor,  and  tenders  to  him  a  suitable  bond  of  indemnity  for  so  doing, 
and  the  sheriff  refuses  to  attach  the  property,  and  the  property  was  in  fact 
the  property  of  a  person  other  than  the  debtor,  the  real  owner  of  the  property 
is  a  competent  witness  for  the  sheriff,  in  a  suit  brought  against  him  by  the 
creditor  fhr  such  refusal.    Hutchinaon  etalv,  LUlly  133. 

2.  In  an  action  sgainst  a  sheriff,  for  the  default  pf  his  deputy,  a  release  from 
the  sheriff  to  the  deputy  of  all  liability  on  account  of  such  default  will  ren- 
der  the  deputy  a  competent  witness  for  the  sheriff;  and,  if  the  sheriff  have 
received  an  indemnity  from  a  third  person  for  giving  such  releitee,  a  release 
from  such  third  person  to  the  deputy  of  all  liability  to  him  will  render  the 
deputy  a  competent  witness  for  the  sheriff.    Jb, 

3.  Where  an  action  on  a  jail  bond  was  prosecuted  in  the  name  of  the  sheriff, 
to  whom  it  was  taken,  and  judgment  was  rendered  for  the  plaintiff  therein, 
and  the  county  court  refused  to  stay  execution,  and  the  defendant  in 
that  action  paid  the  amount  of  the  judgment,  and  subsequently  the  judg- 
ment was  reversed,  and  final  judgment  Was  rendered  in  favor  of  the  dsfeod* 
ant,  it  was  held,  in  an  action  brought  by  that  defendant  against  the  sherifl^ 
to  recover  back  the  money  so  paid,  that  the  sheriff  might  prove  that  he  had 

-  no  interest  in  that  suit,  and  never  received  any  portion  of  the  money  so  paid, 
but  that  the  action  was  prosecuted  by  one  who  claimed  to  own  said  bond  by 
purehase,  and  that  this  fact  was  known  to  the  defendant  in  that  salt,  and 
that  the  plaintiff  in  interest  received  the  money  so  paid  by  the  defendant ; 
and  these  facts  were  held  a  valid  defence  for  the  sheriff  in  this  acti9n.  Opt- 
iimy.JUen,lSa. 

4  And  it  was  held  that  the  attorneys  of  record  for  the  plaintiff  in  the  former 
pnit  were  competent  witnesses  for  the  slieiiff,  in  this  suit,  to  prove  those 
facts.    lb. 

5.  Proof  of  payment  of  usurious  interest  nponanote  affords  onlypnewnp- 
tive  evidence,  that  a  previous  usurious  agimement  had  been  made  j  and  the 
court,  even  if  they  presume  that  an  usurious  agreement  was  made,  will  not 
proceed  farther,  and,  from  that  &ct,  presume  that  that  agreement  was /made 
when  the  money  was  loaned ;  and  that  testimony  alone,  unaccompanied  by 
other  circumstances,  will  not  be  submitted  to  the.  jury  to  weigh.  MaCr  of 
Hmmond  v.  SmUhf  231. 
90 
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0.  A  presamptioii  cannot  be  baaed  upon  a  preanmption.    Jb. 

7.  Where,  in  an  action  for  slanderous  words,  there  was  an  attempt  on  the  part 
of  the  defendant  to  impeach  the  credit  of  the  witnesses  by  whom  the  speaking 
was  proved,  it  was  held  that  the  plaintiff  was  entitled  to  prove,  as  tending 
to  sastain  the  crsdibility  of  the  witnesses,  that  the  witnesses  resided  in  the 
State  of  New  York,  and  that  the  defendant  had,  by  MoHeitaHony  momqf^  and 
threatty  endeavored  to  induce  them  to  decline  attending  court  and  testifying 
in  the  case.    Heba an,  J.,  dissenting.    SSrkaldUy.Page,  2S6, 

8.  But  such  testimony  would  not  be  admissible,  to  prove  maliee  on  the  part  of 
the  defendant    lb. 

9.  The  receiptor  of  property  attached  is  not  a  competent  witness  for  the  de- 
fendant in  the  same  suit,  when  the  property  attached  has  been,  by  the  re- 
ceiptor, suffered  to  remain  in  the  defendant's  possession.  Hadtint  v.  £M4 
d  al.^  263. 

10.  And  the  presumption  will  be,  that  the  property  has  remained  in  the  de- 
fendant's possession^  unless  the  contrary  is  shown.    16. 

11.  And  the  court,  in  such  case,  have  no  authority  to  allow  the  defendant  to 
pay  to  the  clerk  of  the  court  a  sum  equal  to  the  receiptor's  liability  to  the  at- 
taching officer,  and  then  discharge  the  attachment,  or  the  attaching  officer's 
liability,  so  as  to  render  the  receiptor  a  competent  witness.    lb, 

13.  Neither  the  declarations  of  the  payee  of  a  note,  as  to  payments  made  to  him 
by  the  maker,  nor  a  receipt  signed  by  him,  acknowledging  snch  payment, 
made  at  a  time  when  he  was  not  holder  of  the  note,  are  competent  evidence 
for  the  maker  of  the  note,  in  an  action  brought  against  him  by  an  indorsee, 
when  the  payee  is  alive  and  can  be  produced  as  a  witness.  WaMum  d  aL 
T.  Ramtdell,  290. 

13.  One,  who  has  assigned  and  transferred  personal  property  to  his  creditor  in 
payment  of  a  debt,  is  a  competent  witness  for  the  creditor,  in  an  action  of 
trespass  brought  by  him  against  other  creditors  of  the  same  person,  who 

«  have  attached  and  taken  from  the  plaintiff's  possession  the  assigned  proper- 
ty, notwithstanding  the  officer,  who  served  the  defendant's  wilts  of  attach- 
ment, included  in  his  fees  minuted  upon  the  writs  charges  for  taking  and 
securing  the  property  in  question.    EUu  v.  Howard  d  aL,  330. 

14.  The  declarations  of  the  vendor  of  personal  property,  as  to  the  character  of 
the  sale  made  by  him,  are  not  evidence  against  the  vendee,  in  an  action  of 
trespass  brought  by  the  vendee  against  the  creditors  of  the  vendor,  who  have 
attached  the  property  as  belonging  to  the  vendor,  notwithstanding  snch 
declarations  were  made  befoie  the  attachment,  and  while  the  vendor  stUl  re- 
tained the  property  in  his  possession.    lb. 

15.  Any  fact,  which  should  be  matter  of  record,  should  be  proved  by  the  rec- 
ord.    Sherufin  v.  Bugbu,  337. 

16.  When  there  is  no  laUnt  ambiguity  in  a  deed,  the  intention  of  the  partial 
must  be  ascertained,  from  the  instrument  itself,  and  cannot  be  shown  by 
parol  evidence.    Pingry  v.  WatkinSy  379. 

17.  Where  an  assignment  of  dower  and  other  records  in  the  office  of  the  pio- 
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bate  court  are  referred  to  as  part  of  the  description  of  premises  in  a  convey* 
ance  of  real  estate,  tkey  may  be  used  as  evidence  in  court,  for  the  purpose  of 
identifying  the  premises  conveyed,  notwithstanding  they  may  never  have 
been  recorded  in  the  office  of  the  town  cleik  of  the  town  in  which  the  land 
lies.    lb. 

18.  In  an  action  brought  by  a  creditor  against  a  sheriff,  for  neglect  of  duty  in 
not  attaching,  as  the  property  of  his  debtor,  certain  property  designated,  in 
which  the  defence  set  up  by  the  sheriff  is,  that  the  property  did  not  belong  to 
the  debtor,  but  to  a  third  person,  and  it  appeared,  on  trial,  that  such  third 
person  had  made  a  conditional  sale  of  the  property  to  the  debtor,  it  was  held, 
that  the  declarations  of  the  debtor,  made  while  he  was  in  possession  of  the 
property,  that  the  property  belonged  to  him,  and  evidei^e  that  these  declara- 
tions were  known  to  the  vendor,  and  that  he,  with  such  knowledge,  also  af- 
firmed that  he  had  sold  the  property  to  the  debtor,  were  not  admissible  as 
evidence  on  the  part  of  the  plaintiff.    Deming  etcdv,  LuU,  398. 

19.  Ifa  witness,  in  a  deposition,  introduce  his  testimony  by  detailing  a  state- 
ment madc'by  a  person  not  a  party  to  the  suit,  and  then  say  that  the  party, 
against  whom  the  testimony  is  offered, '*  affirmed  all  that  the  other  person 
had  said,''  the  deposition  is  admissible  in  evidence.  S&cks  et  al,  v.  Cram  tt 
al^  440. 

20.  A  witness,  not  a  professional  man,  may  give  his  opinion  in  evidence,  in 
connection  with  the  facts  upon  which  his  opinion  is  founded,  and  as  derived 
from  them ;  though,  Psr  Benmstt,  J.,  he  could  not  be  allowed  to  give  his 
opinion,  founded  upon  facts  proved  by  other  witnesses.  Jihite  v.  Crawford^ 
409. 

91.  Where  a  town  voted  to  hold  their  town  meetings  at  the  house  of  the  plain- 
tiff, who  was  one  of  the  inhabitants  of  the  town,  and,  at  the  town  meeting  at 
which  the  vote  was  ta^en,  it  was  publicly  stated,  in  the  hearing  of  the 
plaintiff,  that  he  would  ask  nothing  for  the  use  of  his  house,  only  that  the 
select  men  should  grant  him  a  license  to  sell  liquor,  on  town  meeting  days, 
at  his  house,  and  the  plaintiff  made  no  objection,  at  the  time  this  statement 
was  made,  it  was  held  that  proof  of  this,  coupled  with  evidence  that  the 
plaintiff  did  afterwards  usually  take  a  license  to  sell  liquor  at  his  bouse  on 
town  meeting  days,  would  justify  the  conclusion  that  the  plaintiff  so  under- 
stood the  terms  upon  which  the  meetings  were  to  be  held  at  his  house,  and 
that  he  had,  therefore,  no  right  to  claim  payment  from  the  town  for  the  use 
of  his  house,  unless  he  had  subsequently  revoked  the  license,  and  given  the 
town  notice  that  he  should  claim  pay.     OraUt  v.  BosAury^  5S4. 

93.  The  widow  of  a  mortgagor  is  directly  interested  to  defeat  the  mortgage ; 
and  she  is,  therefore,  an  incompetent  witness  for  the  defendants,  in  a  bill 
brought  to  foreclose  the  mortgage,  to  prove  that  the  mortgagor  was  insane  at 
the  time  he  executed  the  mortgage.    JJipcy  v.  Stdy  «t  al^  542. 

S3.  When  a  bond,  or  deed,  comes  in  question  incidenUlly,  and  solely  for  the 
purpose  of  proving  that  such  an  instrument  was  executed,  its  execution 
need  not  be  proved  by  the  subscribing  witnesses,— nor,  Ar  Williams, 
Cr.  J.y  b  its  production  necessary.     Chandler  v.  CaiweU,  580. 
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94«  WJmm,  in  order  to  proro  that  tbo  eolloetor  of  a  land  tax  hid  ezecntod  a 
bond  to  the  eommittoe  appointod  to  aoporiiiteiid  the  ezpenditine  of  the  tax, 
ae  required  bj  etatute,  the  bond  itself  waa  V^oduoed,  it  wag  held  that  ita  eze- 
cation  might  be  proved  by  one  of  the  eommittee,  to  whom  it  waa  ezeonted, 
and  thM  it  wag  not  necessary  to  call  the  aubscribing  witnesses,  although 
they  were  living,  and  within  reach  of  process.    lb. 

25.  If  a  note,  taken  by  an  officer  ftom  the  receiptor  of  property  attached,  in 
satisflictlon  of  the  receiptor's  liability  fbr  having  permitted  the  property  to 
be  wasted,  and  made  payable  to  a  third  person  or  bearer,  be  soed  in  the 
name  of  a  mere  trustee,  for  the  benefit  of  the  officer,  the  officer,  by  an 
absolute  and  unconditional  conveyance  of  his  interest  in  the  note  to  such 
trustee,  taking  bacf  from  the  trustee  a  release  fVom  all  liability  on  account 
of  the  suit,  although  such  conveyance  and  release  are  wholly  without  con- 
sideration, is  so  divested  of  interest  in  the  suit,  as  to  become  a  competent 

;    witness  for  the  plaintiff.    Boardman  v.  Hoger  ef  ol.,  589. 

26.  If  an  action  be  brought  against  the  agent  of  a  voluntary  association,  by  one 
with  whom  he  contracted  fbr  the  benefit  of  the  association,  to  recover  for 
aervices  rendered  in  pursuance  of  such  contract,  the  individual  members  of 
the  association  are  competent  witnesses  for  the  defendant, — their  interest 
being  equally  balanced.    Mbott  v.  CM,  593. 

97.  U;  in  such  case,  written  instruments  were  introdbced  and  used  as  evidence 
before  the  auditor,  which  were  objected  to  by  the  plaintiff  as  irrelevant,  and 
which  could,  at  most,  have  been  only  immaterial,  but  which  might  have  had 
a  tendency  to  show  the  relative  situation  of  the  parties,  and  that  the  defend- 
ant, in  all  he  did,  acted  only  as  the  agent  of  tile  association,  this  court  will 
not  reverse  the  judgment  of  the  county  court,  accepting  the  auditor's  report, 
lor  the  reason  that  such  writings  were  received.    lb. 

98.  When  the  tbin  of  recording  a  psper  in  the  town  clerk's  office  is  rendered 
material  by  statute,  the  town  clerk's  certificate,  showing  the  time  when  it 
was  in  fact  recorded,  is  competent  evidence  as  to  that  point.  FmiH  ▼. 
SamtgaUf  619. 

20.  A  decree  of  foreclosure,  by  a  court  of  chancery,  cannot  be  proved  by  the 
docket  minutes  of  the  court,  merely ;  the  decree  itself,  as  drawn  up  and 
aigned,  or  a  copy  of  the  record,  if  it  have  been  enrolled,  is  the  only  legitinute 
evidence  of  the  decree,    jiuttm  v.  Bowe^  654. 

30.  If  a  hearing  be  had  before  a  magistrate,  upon  the  complaintof  a  town  grand 
jaior  charging  a  person  with  the  commission  of  a  cxime,  and  the  respondent 
be,  by  the  magistrate,  bound  over  for  trial  by  the  county  court,  and  an  in- 
dictment be  fbund  against  him,  and,  before  a  trial  ia  had  upon  the  indictment, 
a  witness,  who  testified  before  the  magistrate,  diea,  evidence  nay  be  received, 
on  trial  upon  the  indictment,  to  prove  what  that  witness  testified  before  thm 
mngistrate.    i8S(a<f  v.  JBbe&w,  658. 

91.  And  it  is  not  necessary,  on  such  trial,  to  prove  the  exact  language  used  by 
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tli«  witBCfM  is  ghrinc  his  tastiaMMiy  befeM  the  HMgittiiUe;  it  it  tafficMnt,  if 
tii«  ffafaslRnce  oi  his  testimony,  as  then  given,  be  detailed.    J6. 
&e  Attacbmxnt9,  11;  Bankruptct  4 ;  Bettermeitts  ;  Book  AocovifT  1 1 
16;  Cbancbrt;  Coittract  13;  Landlord  A  TxnaittG;  PARTNERsmr 
4,  5;  Poor  10;  Bbcoovizasce  6,  8;  School  District  8;  Taxes  4. 

EXCEPTIONS. 

1.  Where  one  snmmoned  as  trustee  is  adjudged  trustee  by  the  county  court,  the 
principal  debtor  in  the  case  may  file  and  prosecute  exceptions  to  such  decis- 
ions.   HuHburt  ▼.  Btdbs  ^  9-.,  193. 

3.  When  the  testimony  offered  and  admitted  in  the  court  below  was  objected 
to,  and  the  question  presented  upon  the  bill  of  exceptions  is  whether  the 
testimony  tended  to  support  the  declaration,  the  supreme  court  will  not  ex- 
amine into  the  sufficiency  of  the  declaration,  but  will  affirm  the  judgment, 
if  the  testimony  was  pertinent  to  the  issue.     Onion  ▼.  AKerfon,  809. 

3.  When.it  appears  from  the  whole  case,  as  stated  in  the  bill  of  exceptions,  that 
the  plaintiff  is  entitled  to  recover,  the  case  will  not  be  remanded  for  a  new 
trial,  though  evidence,  offered  by  the  defendant  in  the  court  below,  may  hi^ve 
been  rejected  improperly  under  the  view  there  taken  of  the  case  by  the  par- 
ties and  the  court.    Motm  v.  Crawford^  499. 

4.  Quare,  Whether  the  proceedings  of  the  county  court,  upon  a  petition  founded 
upon  the  statute  requiring  persons,  being  of  ability,  to  support  their  kindred, 
within  certain  degrees  of  relationship,  can  be  revised  upon  exceptions.  2%i- 
numih  v.  Warrm  d  al.,  606. 

See  Bankruptcy  6. 

EXECUTION. 

1.  In  a  return  of  a  levy  of  an  execution  upon  real  estate,  a  reference,  for  a  de- 
scription of  the  land,  to  deeds  upon  record,  which  contain  a  proper  descrip* 
tion  is  sufficient    Hyde  v.  Bamey^  280. 

2.  A  defect  in  a  levy  of  execution  upon  the  undivided  interest  of  an  heir  in  the 
real  estate  of  the  ancestor,  in  not  stating  the  amount  of  the  interest  of  such 
heir  in  the  estate,  is,  at  most,  a  mere  defect  in  form,  which  will  be  cured, 
after  the  lapse  of  two  years,  without  action  by  either  party,  under  the  statute 
of  1837.    (Rev.  St.,  c,  42,  $4  43, 44.]     lb. 

3.  When  a  corporation  is  plaintiff  in  a  suit,  the  chief  officer  of  the  corporation 
may  make  the  affidavit,  required,  under  section  63  of  chapter  28  of  the  Re- 
vised Statutes,  to  entitle  the  plaintiff  to  take  out  an  execution  against  the 
body  of  the  defendant    Sargeant,  exparUy  425. 

4.  Where  a  person,  professing  to  be  the  president  of  a  corporation,  has  made  an 
affidavit  under  that  section  of  the  statute,  which  affidavit  has  been  received 
by  the  clerk,  who  has  thereupon  issued  execution  against  the  body  of  the 
defendant,  the^upreme  court,  upon  habeas  corput  brought  by  the  defendant, 
will,  in  the  absence  of  all  testimony,  presume  such  person  to  have  been 
president  of  the  corporation.    lb. 
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5.  If  a  sheriff,  in  attovpttng  to  execcnte  a  writ  of  ezeention  on  evnl  pioeeM, 
which  is  delivered  to  him  to  be  levied,  break  open  the  outer  door  of  the 
dwelling  hoaee  of  the  execution  debtor,  where  the  debtor  then  is,  with  a 
view  of  arresting  the  body  of  the  debtor  on  the  execution,  snch  act  is  unlaw- 
fal ;  and  if,  after  the  sheriff  has  entered  the  house,  the  debtor  forcibly  resist 
the  attempt  of  the  sheriff  to  arrest  him,  and  commit  an  assault  and  battery 
upon  the  sheriff,  an  indictment  will  not  lie  against  the  debtor  for  so  doing* 
SlaU  V.  Haoka^,  6S8. 

Set  Audita  Quxrxla  2,  3. 

EXECUTORS  AND  ADMINISTRATORS. 

1 .  The  statute, — Rev.  St.  275,  $  39, — giving  an  action  to  the  executor,  or  ad- 
ministrator, where  there  has  been  a  fraudulent  conveyance  to  the  injury  of 
creditors,  extends  only  to  oases  where  the  fraud  would,  without  such  action, 
prove  prejudicial  to  the  assets  of  the  estate.    Mm^  JttMr,  v.  Mower,  61. 

3.. The  legality  of  the  appointment  of  an  administrator  by  the  probate  court 
cannot  be  inquired  into  in  any  other  court,  nor  collateralty  questioned  in  any 
way.    McFarUmd,  jidm*r,  v.  Stone,  105. 

3.  An  administrator  may  maintain  an  action  for  the  recovery  of  the  possesston 
of  real  estate,  for  the  use  of  the  heirs,  until  after  a  decree  of  distribution  has 
been  made  by  the  probate  court.  And  in  this  respect  it  makes  no  difference 
whether  the  descent  was  cast  under  the  statute  of  1797,  or  under  the  statute 
of  1821.    lb. 

4.  But  the  administrator  can  only  recover,  in  such  case,  according  to  the  rights 
of  the  heirs  at  the  commencement  of  the  action ;  and  if  the  rights  of  some  of 
the  heirs  are  barred  by  the  statute  of  limitations,  and  the  rights  of  others  are 
saved  by  their  being  under  certain  disabilities,  the  recovery  will  be  of  thoee 
shares,  only,  which  are  not  lost    lb. 

.  5.  An  administrator,  suing  in  trover,  may  always  declare  in  his  representative 
capacity,  when  the  property  belongs  to  the  estate.  And,  Bur  RzDrisLD,  J., 
if  he  has  once  had  actual  possession  of  the  property,  he  may  maintain  an  ac- 
tion of  trover  for  it  in  his  own  name.    Mdnwdl,  AdmCx,  v.  Bnggty  176. 

6.  An  administrator,  who  is  out  of  possession  of  real  estate,  whether  disseir^, 
or  having  surrendered  the  possession  to  the  heir,  can  neither  maintain  tres- 
pass, nor  an  action  on  the  case,  in  behalf  of  the  heir,  for  an  act  which  is  a 
damage  to  the  inheritance.    Lyman  et  al.,  Jldmrt.,  v.  Webber^  489. 

7.  If,  in  a  declaration  upon  an  administrator's  bond,  the  breach  assigned  be  the 
non  payment  of  a  debt  allowed  by  the  commissioners  against  the  estate,  the 
creditor  must  at  least  set  forth  so  much  in  his  declaration,  as  will  show  that 
the  administrator  was  liable  to  pay  the  whole  debt.  It  is  not  sufficient  to 
allege  that  there  was  a  large  amount  of  property  that  belonged  to  the  estate, 
"  and  more  than  sufficient  to  pay  all  debts  allowed  by  the  commissioners 
against  the  estate,  and  all  charges  and  expenses  of  administering  on  tlie 
same."  And  if  the  estate  be  in  foct  insolvent,  the  declaration  must  show  that 
an  order  of  distribution  and  payment  has  been  made  by  the  probate  conxt^ 
ProbaU  Qmrt  v.  Saxton^  623. 
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8.  A  letior  by  perpflUwl  lease,  reeerving  rent,  bat  an  aaatgnable  interest  in  tbe 
estate ;  and  if  be  assign  bis  interest  to  one  as  administrator  of  tbe  estate  of 
a  deceased  person,  sneb  administrator  will  hold  tbat  interest,  as  assets  of 
tbe  estate,  in  tbe  same  manner  and  for  tbe  same  purpose  tbat  be  bolds  the 
other  property  of  tbe  estate,  and  snbjeet  to  tbe  same  order  of  tbe  probate 
court.    8haw^  Jldm%  t.  BBrtridge^  626. 

See  Chavckbt  6. 

FEES. 

1.  Under  sect  8  of  chap.  107  of  tbe  Revised  StatnteSi  aU  ofian,  who  perform 
services  for  which  no  fee  is  specially  allowed  by  statute,  are  entitled  to 
charge  therefor  such  sum  as  shall  be  in  proportion  to  the  fees  established 
by  law ;  the  right  to  compensation  for  such  service  is  not  confined  to  clerks 
and  recording  officers  merely.    Henry  v.  TWfon,  479. 

3.  An  officer,  who  rsceives  illegal  fees,  is  liable  to  the  penalty  imposed  by  sect. 
16  of  chap.  106  of  the  Revised  Statutes,  whether  such  fees  are  received  for 
services  for  which  a  fixed  compensation  is  given  by  law,  or  for  services  not 
specified  in  the  fee  bill,  and  for  which  compensation  is  allowed  under  sect 
8  of  chap.  107  of  the  Revised  Statutes.    J&. 

3.  But  an  officer,  who  receives  illegal  fees,  is  not  liable  to  the  penalty  imposed 
by  sec.  16  of  chap.  106  of  the  Revised  Statutes^  unless  he  received  such  ille- 
gal fees  bnounngfy.  In  this  rsspect  the  sixteenth  section  must  have  the  same 
construction  with  the  fourteenth  and  fifteenth  sections.    Jb, 

4.  A  constable,  who  commits  a  person  to  jail  by  virtue  of  a  tax  warrant,  is 
only  entitled  to  charge  fees  for  actual  travel,  one  way,  in  the  conunitment,-^ 
there  being  no  return  necessary.    lb, 

5.  But  if  a  constable  receive  fees  for  travel  from  the  place  of  commitment  to  the 
office  of  the  treasurer,  to  whom  he  is  required  to  pay  the  tax,  when  col- 
lected, he  is  entitled  to  prove,  in  an  action  brought  against  him  to  recover 
the  penalty  given  by  statute  for  receiving  illegal  fees,  that  it  had  been  the 
usual  practice  of  collectors  of  taxes  to  charge  such  fees.    lb. 

6.  A  charge  for  the  conveyance  to  jail  of  a  prisoner,  who  is  committed  upon  a 
tax  warrant,  or  in  a  case  of  commitment  for  debt,  is  not^rdinarily  allowa- 
ble,— ^that  being  included  in  the  fee  given  to  the  officer  for  travel    16. 

FIXTURES. 

1.  Buildings,  erected  for  a  temporary  use,  or  barns,  erected  by  persons  other 
than  the  owner,  and  not  intended  for  permanent  fixtures,  may,  in  some  cases, 
be  considered  and  treated  as  personal  property  j  but,  as  between  vendor  and 
vendee,  heir  and  executor,  mortgagor  and  mortgagee,  all  buildings  which 
enhance  the  value  of  the  estate,  and  are  designed  to  be  occupied  by  the 
owner  thereof,  agreeable  to  the  principles  of  the  common  law,  become  a 
part  of  the  realty,  and  pass  with  it  by  deed,  or  by  descent  Xdbnd,  AdmW^  v. 
G<u9tU^  403. 

3.  Where  a  fiiither  permitted  his  son  to  enter  upon  a  ferm  belonging  to  the  fath- 
er, and  make  impiovements  and  erections,  and  carry  on  the  same  for  his  own 
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use  and  benefit,  promiring  him  that  he  would,  at  eome  time  thereafter,  pj€ 
,  to  him  a  deed  of  the  farm,  and  the  eon  went  on,  and,  at  hie  own  expense, 
erected  a  hooee  and  barn  upon  the  premises,  and,  after  carrying  on  the  prem- 
ises for  some  years  for  his  own  benefit,  died,  and  the  father  refused  to  convey 
to  the  administrator  of  the  son  the  farm,  or  to  permit  him  to  occupy  the 
buildings  where  they  stood,  or  to  remove  them  from  the  premises,  and  the 
jury,  under  the  charge  of  the  court,  must  have  found  that  the  buildings  were 
erected  with  a  view  to  their  being  permanent,  and  remaining  on  the  land, 
and  being  occupied  by  the  son  as  part  of  the  estate  to  be  deeded  to  him 
thereafter,  it  was  held  that  the  buildings  became  a  part  of  the  realty,  and 
could  not  be  considered  as  personal  estate  for  which  the  father  could  be 
made  accountable  in  an  action  of  trover  brought  by  the  son's  administrator. 
Ih. 

3.  If  personal  property  be  attached  by  a  third  person  to  a  building,  of  which 
such  third  person  is  the  owner,  and  need  as  part  of  the  famituxe  of  the  build* 
ing,  for  the  convenience  of  the  business  of  its  occupants,  but  be  attached  in 
such  manner,  that  it  can  be  removed  without  injury  to  the  building,  and 
without  injury  to  the  property,  it  does  not  thereby  become  a  part  of  the  free- 
hold, so  as  to  pass  by  deed  from  the  owner  ot  the  building  to  a  purchaser  of 
the  premises.    ,  Crou  v.  Marttan^  533. 

4.  And  though  the  owner  of  the  chattel  may  have  had  knowledge  of  its  being 
placed,  by  the  owner  of  the  building,  in  the  situation  in  which  it  was,  and 
may  have  permitted  it  to  remain  in  such  situation,  without  reclaiming  it,  for 
a  period  of  five  years,  and  until  after  the  owner  of  the  freehold  has  sold  and 
conveyed,  it  with  its  appurtenances,  to  a  stmnger,  yet  the  owner  of  the  chattel 
has  not  thereby  lost  his  right  to  reclaim  it,  but  may  maintain  trover  for  it 
against  the  purchaser  of  the  building.    lb. 

5.  The  question,  in  such  ease,  is,  whether  the  chattel  have,  by  the  manner  of 
its  annexation  to  the  freehold,  so  far  lost  its  idcitfity,  as  to  cease  to  have  a 
legal  existence  as  penonal  property ;  and  if  it  have  not,  there  can  be  no  infar' 
ene$  of  acquiescence,  on  the  part  of  the  owner,  in  its  becoming  a  fixture,  if 
he  have  not  stood  by,  and  seen  it  sold  to  the  purchaser,  without  objection. 
lb, 

6.  In  this  case,  a  case  of  drawers  and  the  saslb  of  a  show  case  were,  by  the  con* 
sent  of  the  owner  of  them,  placed  in  a  building,  which  the  owner  of  the 
building  was  fitting  up  for  a  book  store,  and  were,  by  the  owner  of  the  build- 
ing, fastened  in  their  places  with  nails,  but  in  such  manner,  that  they  could 
be  removed  without  injury  to  them,  or  to  the  building;  the  owner  of  the 
building  then  leased  it  for  a  book  store,  and  it  was  occupied  as  such  for  &9^ 
years,  with  the  drawers  and  sash  remaining  as  they  were,  when  placed  there* 
and  then  lEe  owner  of  the  building  sold  and  conveyed  it,  by  warrantee  deed, 
with  the  appurtenances,  to  one  who  had,  for  four  years,  occupied  it  as  a 
book  store  under  a  lease ;  and  it  was  held  that  the  drawers  and  sash  still  re' 
mained  the  personal  property  of  the  original  owner  of  them,  and  that  he 
might  maintian  trover  for  them  against  the  purchaser  of  the  building.    lb. 
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FOREIGN  ATTACHMENT,  Stt  Trustee  ;E^CEts. 

FOREIGN  JUDGMENT,  See  Judomsitt. 

FORGERY,  See  Crimihal  Law. 

FRAUD,  Sw  Action  6;  Actions  Penal;  Chancery  1;  Ex'Ra  &  Adm*rs 

1 ;  Salb.- 

FRAUDULENT  CONVEYANCE,  See  Actions  Penal. 

GUARDIAN. 

1.  The  statute  ot  limitations  is  not  applicable  to  the  account  of  a  guardlian 
against  his  ward,  while  the  relation  subsists ;  and,  after  its  termination, 
lapse  of  time  will  not  bar  the  guavdian's  claim,  when  the  delay  is  sufficient* 
ly  explained  by  the  circumstances  of  the  ease.    KmbaU  y,  Ims,  AdnCr^  430. 

3.  Where  a  guardian  presented  an  account  against  the  estate  of  his  ward, 
more  than  twenty  years  after  the  ward  became  of  age,  and  it  appeared  that 
all  the  property  of  the  ward  had,  from  the  time  of  the  appointment  of  the 
guardian,  continued  in  the  possession  of  the  guardian,  and  that  the  ward 
was  non  eompoe^  and  had  always,  after  she  became  of  age,  and  until  the  time 
of  her  deeease,  resided  in  the  family  of  the  guardian,  who  had  married  the 
waid's  mother,  and  that  no  stepe  were  taken  to  examine  into  the  situation  of 
the  estate  of  the  ward,  until  after  the  decease  of  her  mother,  which  was  sev- 
en years  after  the  decease  of  the  ward,  and  then  an  administrator  was  ap» 
pointed  upon  the  estate  of  the  ward  by  the  probate  court,  and  the  guardian 
then  presented  his  claim,  it  was  held  that  tiie  lapse  of  time  was  fully  ex* 
plained  by  the  circumstances  in  the  case,  and  that  no  presumption  of  pay* 
ment,  or  settlement,  of  the  claim  could  arise.  16. 
Su  Infant. 

HABEAS  CORPUS,  See  Estoppel  1 ;  Corporation  2. 

HIGHWAYS. 

1.  When  a  new  road  has  been  laid  and  worked  in  a  town,  the  discontinuing  the 
old  road,  by  the  selectmen,  and  the  leaving  the  new  road  open  for  travel, 
and  thus  compelling  the  travel  to  go  upon  the  new  road,  are  acts  so  une- 
quivocal in  their  character,  and  so  inconsistent  with  any  other  rational  in- 
tent of  the  selectmen,  than  that  the  road  shall  be  an  open  highway,  as  to  be 
kgUinate  mdtmce  that  the  road  has  been  opened  by  the  town  and  devoted  to 
public  use,  so  as  to  make  the  town  liable  for  any  damages  arising  from  the 
insufficiency,  or  want  of  repair,  of  such  road.    Blodgett  v.  BaydUon,  40. 

S.  And  it  makes  no  difference  that  the  fences  across  the  new  road  were  first 
torn  down,  and  the  road  thus  opened,  by  some  other  person,  if  the  selectmen, 
after  learning  the  &ct,  and  after  shutting  up  the  old  road,  suffer  the  travel  to 
go  upon  such  new  xoad,  without  providing  any  other  place  to  tnveL    Id. 
91 
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^     HUSBAND  AND  WIFE. 

1.  If  the  husband  appoint  an  attorney  to  receive  the  money  upon  his  wife's 
ckose  in  action^  and  the  attorney  actually  receiTe  the  money,  the  wife  cannot 
join  with  the  husband  in  a  suit  to  recover  the  money  from  the  attorney,  bat 
the  husband  must  sue  alone.    Hill  et  vx,  T.  Boyce,  190. 

2.  A  married  woman  may  dispose  of  her  estate  by  will,  by  the  consent  of  her 
husband,  given  in  writing  under  his  hand  and  seal  during  the  covertare. 
Usher,  Ea^r^  v.  EmbaU  a  a/.,  323. 

3.  And  quart,  whether,  in  this  State,  any  contract,  or  consent,  by  the  hiu- 
band  is  necessary,  in  order  to  render  such  will  valid.    Rsdfzeld,  J.    lb. 

4.  If  the  husband  and  wife  are  both  parties  to  an  action  on  book  account,  the 
wife  is  a  competent  witness  on  the  trial  before  the  auditor,  ^dndntt  d  us.  t. 
Foster,  556. 

($.  The  rents,  which  accrue  from  the  wife's  real  estate  during  covertme,  axe 
the  absolute  property  of  the  husband,  and,  in  case  of  his  decease,  do  not  snr- 
vive  to  the  wife,  but  are  assets  in  the  hands  of  the  husbaad^s  adminiatntOTy 
and  must  be  collected  by  him.    Shaw,  Jldm'r,  v.  Partridge,  626. 

6.  If  the  lessor's  interest  in  an  estate,  demised  by  peipetnal  lease,  be  aedgned 
to  an  administrator  of  an  intestate,  and  the  probate  court  decree  the  nme,  as 
part  of  the  intestate's  estate,  to  the  widow  of  the  intMtate,  it  will  become 
her  property  j  and,  the  covenant  to  pay  rent  running  with  the  land,  she,  or 
her  husband,  if  she  subsequently  marry,  may  maintain  an  action  upon  tkat 
covenant  against  the  lessee.    16. 

ILLEGAL  CONTRACT,  Set  CosTnACT. 
IMPEDING  OFFICER,  Su  Criminal  Law. 
INDEBITATUS   ASSUMPSIT,  Su  Assumpsit. 
INDEMNIFYING  CONTRACT,  See  CoifTRACx  14. 
INDICTMENT,  See  Criminal  Law. 

INFANT. 

1.  Under  the  statute  of  this  State,  relative  to  trustee  process,  a  minor  may  be 
charged  as  trustee  for  any  indebtedness  to  the  principal  debtor  for  i 
or  for  any  specific  goods  and  chattels  of  the  principal  debtor  in  his  ', 
Bbnhett,  J.     Wilder  et  al  v.  Eldrige  4r  2V.,  226. 

fi.  But  it  is  as  necessary  that  a  minor  should  defend  by  guardian  in  n  tnistee 
process,  as  in  any  other  case,  and  his  guardian,  if  he  ha;ve  one,  mnst  be  cited 
in ',  and  if  this  is  not  done,  the  plaintiff  must,  at  his  peril,  apply  to  the  eonit 
to  appoint  a  guardian  ad  HUm,    lb, 

3.  But  if  the  trustee,  though  a  minor  at  the  time  of  the  SMviee  oCtlie  tnetoe 
process,  become  of  age  before  disclosure  is  made,  it  ie  not  tAsn^nectetuy  to 
appoint  a  guardian  adHtan,    Ib^ 
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4i.  Bmt  whut  a  miBor,  pieviotii  to  the  service  of  the  trustee  process  upon  him, 
lisd  purehased  of  the  principal  debtor  a  horse,  and  given  his  note  therefor, 
bat  under  an  agreement,  that,  if  the  horse  proved  unsound,  he  might  return 
the  horse  and  receive  back  the  note,  and,  after  the  service  of  the  trustee  pro- 
cess, and  before  he  became  of  age,  he  did  rescind  the  contract  and  deliver 
the  horse  to  the  principal  debtor,  and  after  he  became  of  age  he  made  his 
disclosure,  setting  forth  these  facts,  and  no  guardian  had  ever  appeared  for 
him,  or  been  appointed  by  the  court,  it  was  held  that  he  could  not  be  held 
chargeable  as  trustee.    lb. 

See  Parxnt  &  Child. 

INJUNCTION,  See  Chancert. 

INSANITY. 

1.  That  the  defendant,  in  an  action  for  a  torf ,  was  insane,  at  the  time  of  com- 
mitting the  injury,  is  no  defence  to  the  action ;  and,  if  the  action  be  for  de- 
stroying property  entrusted  to  the  defendant,  it  is  no  defence  that  the  plain- 
tiff, at  the  time  of  delivering  the  property  to  the  defendant,  knew  that  he  was 
insane.    M>rH  v.  Crawford^  499. 

9.  Where  it  appeared  that  a  mortgagor,  at  the  time  he  executed  the  note  and 
mortgage,  comprehended  weU  what  he  was  doing  and  the  consequences  of 
his  acts,  the  court  of  chancery  held  the  mortgage  valid,  although  it  appeared 
quite  probable  that  there  had  been  times,  previous  to  the  execution  of  the 
mortgage,  when  he  might  not  have  had  sufficient  capacity, — the  disease  un- 
der which  he  suffered,  and  of  which  he  ultimately  died,  being  one  of  the 
brain,  and  one  which  would  not,  from  its  nature,  be  at  all  times  uniform  in 
its  influence  upon  the  understanding.    Day  v.  Sedy  et  al,  942. 

INSOLVENT  ESTATE,  See  Pbobatx  Court. 

INSURANCE,  See  Vxrmout  Mutual  Firx  Ihsuravcb  Co. 

INTEREST,  See  Jurisdiction  6. 

JUDGMENT. 

1.  A  judgment  rendered  against  a  defendant,  omitting  his  christian  name,  can- 
not be  considered  as  void  ;  but  an  action  may  be  maintained  against  him  on 
such  judgment,  averring  his  identity.    Neweomb  etoLv.  Peck  et  oL,  302. 

2.  The  plea  of  nUd^bet^  to  an  action  of  debt  upon  a  judgment  rendered  by  a 
court  of  record  in  another  state,  is  bad  upon  general  demurrer.    lb, 

3.  No  plea  is,  in  such  action,  admissible,  which  contradicts  the  recoid  ;*-but 
the  defendant's  only  remedy  is  to  apply  to  the  court,  where  the  judgment 
was  rendered,  to  vacate  the  judgment,    lb, 

4i  Therefore,  where  the  record  set  forth  that  the  defendant  appeared  in  the 
original  suit,  in  which  the  judgment  was  rendered,  it  was  held  that  he  was 
«Btepped  by  the  record,  in  an  action  ibnnded  upon  it  in  this  state,  from  plead- 
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.  — * 

ing  that  he  did  not  appear  in  that  foit,  or  that  an  app«arance,  which  wai  in 
&ct  entered  for  him,  was  unauthorised  by  him  and  without  his  knowledge. 
J5. 

5.  And,  the  record  having  been  set  forth  by  the  defendant  upon  oyer,  the  plain- 
tiff was  allowed  to  take  .advantage  of  this  estoppel  upon  general  demurrer  to 
the  defendanf  8  pleas.    Ih. 

6.  In  Titnim  ▼.  JUbtd^^  Addison  Co.,  1S31,  it  was  determined  that  a  judgment 
rendered  in  another  state,  against  a  citizen  of  this  state,  who  was  not  within 
the  jurisdiction  of  the  court  rendering  the  judgment,  and  who  had  no  notice 
of  the  suit,  and  did  not  appear,  could  not  be  enforced  ia  this  state  by  an  ac- 
tion of  debt  upon  the  judgment    Williams,  Ch.  J.    Ih, 

8u  Apfxal  1;  Bxttxkmsnts  3;  Book  Account  9;  Cortbact  14*15; 
JuBis9icTioH  6,7;  Lanplobo  dtTsNAirT  2;  Plxapino  15-18. 

JURISDICTION. 

1.  The  doctrine  of  the  case  ofLadd  v.  J3tU,  4  Yt.  164,  in  reference  to  the  right 
of  the  county  court  to  dismiss  a  suit  for  want  of  jurisdiction,  re-affirmed. 
JUmimO,  Jldm%  T.  Briggs^  176. 

2.  Where  items  were  charged  in  am  account,  which  were  not  legitimate  and 
proper  subjects  of  a  charge  on  book,  and  were  stricken  out  before  the  com- 
mencement of  the  action  upon  the  account, — ^which  was  brought  before  a 
justice  of  the  peace,— it  was  held  that  the  jurisdiction  of  the  justice  was  not 
thereby  affected.    Shddon  y.  lYyim,  233. 

3.  And  if  the  defendant's  account  contain  charges  which  accrued  in  payment 
of  the  items  thus  stricken  from  the  plaintiff's  account,  it  will  be  proper  for 
the  auditor  to  deduct  such  items  from  the  amount  of  the  defendant's  chaiges 
of  that  character,  and  apply  the  balance,  together  with  the  remainder  of  the 
defendant's  account,  in  offset  te  the  plaintiff's  account  ;-*and  the  appellate 
jurisdiction  of  the  county  court  will  not  be  affected  by  the  plaintiff's  claim- 
ing tha.t  such  deduction  should  be  made.    16. 

4.  In  a  case  admitting  of  reasonable  doubt  as  to  the  amount  in  dispute  exceed- 
ing one  hundred  dollars,  and  where  the  plaintiff  might  have  had  reasonable 
ground  of  expectation  of  recovering  more  than  that  sum,  the  action  will  not 
be  dismissed  for  want  of  original  jurisdiction  in  the  county  court  Hmry  v. 
TUkhi,  479. 

5.  The  courts  of  this  state  have  jurisdiction  of  questions  as  to  the  effect  of  a 
discharge  in  bankruptcy,  obtained  from  the  district  court  of  the  United 
States  under  the  Act  of  Congress  of  Aug.  19, 1841,  upon  judgments  and  con- 
tracts which  might  have  been  proved  under  the  commission.  Comttodt  t. 
Groia,  512. 

6L  Where  a  judgment  has  been  rendered  for  a  sum  less  than  $100,  but,  with  the 
interest  due  upon  it,  would  exceed  $100,  the  jodgment  creditor  may  waive 
his  claim  for  interest  and  sustain  an  action  before  a  justice  of  the  peaee  for 
the  amount  of  the  judgment  alone.    ParkhmrU  v.  Sptddw^^  527. 

7.  Where,  in  such  case,  the  deelaiation  before  the  jostiea  of  the  peace  de- 


INDEX.  725 

•eribed  tke  judgment  comctly,  and  concluded,  ipenerally,  "to  the  damage  of 
the  plaintiff,  as  he  says,  one  hundred  dollars/'  and  in  the  county  court  the 
plaintiff  filed  a  new  declaration,  claiming  to  recover  the  ddtt  only,  and  mak- 
ing no  claim  for  damages,  it  was  held  that  the  action  should  not  be  dis- 
missed for  want  of  jurisdiction  in  the  justice  before  whom  it  was  originally 
commenced.  lb. 
8.  A  bill  of  goods  sold,  and  paid  for  at  the  time  of  deltyery  and  receipted,  can- 
not be  reckoned  as  any  part  of  the  plaintiff's  account,  in  determining  the 
question  of  jurisdiction  of  an  action  of  book  account.     Nelton  ▼.  £m«ry,  579. 

0.  Where,  in  a  receipt  for  property  attached  upon  mesne  process,  the  receiptor 
promises  to  safely  keep  the  property,  and  deliver  it  to  the  officer  holding  the 
execution  which  may  be  obtained  in  the  suit,  or  "  pay  all  cost  and  damage,  in 
case  of  fidlure,"  and  the  judgment  finally  recovered  by  the  plaintiff  in  the  suit, 
together  with  the  cost  and  officer's  fees,  for  which  the  receiptor  is  liable, 
amount  to  a  sum  less  than  $100,  the  county  court  have  not  jurisdiction  of  an 
action  upon  the  receipt,  notwithstanding  the  value  of  theproperty  attached, 
as  expressed  in  the  receipt,  may  exceed  $100.00.    Maxfidd  v.  Scott,  634. 

10.  K  the  county  court  have  not  original  jurisdiction  of  an  action  commenced  in 
that  court,  yet,  if  the  parties  mutually  agree  to  a  reference  of  the  action,  under 
an  order  of  court,  and  it  is  referred,  the  objection  on  account  of  the  want  of 
jurisdiction  is  thereby  waived.    lb. 

11.  If  the  plaintiff  sets  forth,  in  declaration,  a  claim  exceeding  $100,  and  intro- 
duces testimony  tending  to  establish  it,  and  it  appears  that  the  action  was 
brought  in  good  faith,  the  plaintiff  supposing  that  a  right  to  recover  the 
claim  existed,  the  county  court  will  not  be  deprived  of  original  jurisdiction 
of  the  case,  though  it  may  eventually  appear  that  the  plaintiff  misjudged  as 
to  his  right ;  and  it  will  make  no  difference,  whether  the  plaintiff's  misap- 
prehension of  his  rights  consisted  in  a  mistaken  valuation  of  property,  or  in 
a  mistaken  notion  of  the  law,  that  was  to  govern  and  determine  his  claim. 
Braituard  v.  Austin,  650. 

See  Process  2. 

JURY,  See  Audita  Quxrxla  5. 
JUSTICE  OF  THE  PEACE,  Sa  Jurisdiction  6;  Txitder  I. 

LANDLORD  AND  TENANT. 

1.  Where  to  a  clause  for  re-entry,  in  a  lease,  for  non-payment  of  rent,  there  is 
attached  a  condition  that  the  landlord  shall,  before  entering,  give  to  the  ten- 
ant in  arrear  thirty  days  notice,  the  landlord  has  no  right  to  re-enter,  unless 
he  give  such  notice.  The  right  to  re-enter  for  non-payment  of  rent  is  not 
incident  to  the  estate  of  the  lessor  at  common  law,  but  must  be  reserved  by 
deed,  and  all  Ike  conditions,  or  stipulations,  annexed  thereto  must  be  strict- 
ly followed.    Smith  v.  Bkusddl  et  al,  199. 

S.  Where,  in  such  case,  the  tenant  conveys  his  interest  in  the  premises  to  a 
third  person,  but  still  retains  the  possession,  a  judgment  obtained  against 
bim  by  the  landlord  in  an  action  of  ejectment  for  non-payment  of  rent,  ob- 
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toinad  without  ^Wng  anj  notice  to  the  grantee  of  the  tenant,  can  have  no 
effect,  ae  against  snch  grantee ;  nor  will  any  ivbseqnent  leaee.  or  deed,  exe- 
cuted by  the  landlord,  convey  any  legal  title  as  against  him.    16. 

3.  fiut  where  the  grantee  of  the  tenant,  in  such  case,  permitted  the  tenant  to 
retain  the  possession  of  the  premises,  and  the  tenant,  by  means  of  such  pot- 
session,  obtained  a  credit  with  the  defendant,  and  procured  the  lessor  to 
convey  the  premises  to  the  defendant  by  perpetual  lease,  and  the  defendant 
executed  to  the  tenant  a  bond,  conditioned  for  the  conveyance  of  his  title  to 
the  tenant  on  payment  of  a  certain  sum  by  a  day  named,  and  the  tenant, 
£uling  to  make  payment  by  the  day  named  in  the  bond,  surrendered  the  pos- 
session of  the  premises  to  the  defiendant,  who  entered,  and  retained  the  pos- 
session, claiming  an  absolute  right  thereto  by  virtue  of  the  lease  to  him  from 
the  landlord,  and  the  orator,  who  was  assignee  of  the  tenant's  bond,  and  who 
had  also  purchased  the  title  of  the  tenant's  grantee,  brought  his  bill  to  assert 
his  right  within  six  years  from  the  time  the  defendant  took  possession  of  the 
premises,  the  court  held  that  his  right  was  not  affected  by  the  lapse  of  time, 
but  that  they  would  not  allow  him  to  redeem,  without  payment  to  the  de- 
fendant of  the  sum  originally  advanced  to  the  tenant  by  the  defendant  upon 
the  credit  of  the  premises,  as  specified  in  the  condition  of  the  bond ;  and  the 
court  refused  to  compel  the  defendant  to  account  for  the  rents  and  profits 
during  the  time  he  had  been  in  possession,  and  also  refused  to  allow  him  in- 
terest upon  his  money  during  that  time.    lb. 

4.  And  this  relief  was  granted  to  the  orator,  notwithstanding  the  deed  from 
the  tenant's  grantee  to  the  orator  was  executed  at  a  time  when  the  defend- 
ant was  in  adverse  possession  of  the  premises,  claiming  title  thereto  by  vir- 
tue of  his  lease,    lb, 

5.  In  an  action  for  use  and  occupation,  the  defendant  cannot  dispute  the  title 
of  his  landlord,  nor  that  of  the  assignee  of  his  landlord ;  and  he  is  bound  to 
pay  rent,  while  he  occupies,  to  the  plaintiff,  though  the  assignment  from  the 
landlord,  under  which  the  plaintiff  claims,  were  fiaudulent  and  void  as  to 
the  creditors  of  the  landlord.    8Um  HoLy,  Wardtworthy  S97. 

6.  Where,  in  an  action  of  covenant  for  rent,  brought  against  the  assignee  of  the 
lessee,  the  plaintiff  alleged  that  all  the  estate,  right,  interest,  &c.,  of  the  lessee 
in  the  demised  premises  came  to  and  vested  in  the  defendant,  by  assignment 
thereof,  and  that  the  defendant  entered  into  possession  of  said  premises  after 
said  assignment,  and  retained  the  possession  thereof  until  the  rent  sued  for  be- 
came due,  and  the  defendant  pleaded  that  the  estate,  right,  &c.,  of  the  lessee 
did  not  come  to  and  vest  in  him,  as  alleged  in  the  declaration,  and  that  he 
was  not  possessed  of  and  in  the  said  demised  premises  in  manner  and  fbnn 
as  the  plaintiff  had  alleged,  upon  which  plea  issue  was  joined,  it  was  held 
that  the  fact  of  the  assignment  was  the  only  material  part  of  the  issue,  and 

'  the  only  part  which  the  plaintiff  was  required  to  prove,  a^  that  the  defend- 
ant could  not  be  allowed  to  prove  that  he  did  not  in  fact  take  posseanon  of 
said  premises  after  the  assignment.    Pingry  v.  WatkmSf  379. 

7.  If  the  lessee  have  covenanted,  by  the  terms  of  the  lease,  to  pay  rent  to  the 
lessor,  he  does  not  become  dischai^ged  from  this  liability  by 'assigning  the 
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leasebold  premises  to  a  tbird  pereon ;  bat,  in  case  tbe  rent  is  not  paid  by 
the  assignee,  as  it  becomes  due,  an  action  of  corenant  may  be  sustained 
against  tbe  lessee  therefor ;  and  it  makes  no  difference^  in  this  respect, 
that  the  lessor  may  have  received  rent  from  the  assignee,  and  accepted 
him  as  tenant  of  tbe  premises.  But,  Per  Hkbakd,  J.,  it  would  be  different, 
if  the  action  were  debt,  instead  of  covenant  broken.     Shait,  Mm^r,  v.  Bar- 

8.  A  lessor  by  perpetual  lease,  reserving  rent,  has  an  assignable  interest  in  the 
estate ;  and  if  he  assign  his  interest  to  one  as  administrator  of  the  estate  of 
a  deceased  person,  such  administrator  will  hold  that  interest,  as  assets  of 
the  estate,  in  the  same  manner  and  for  the  same  purpose  that  he  holds  the 
other  property  of  the  estate,  and  subject  to  the  same  order  of  the  probatd^ 
court.    Ih. 

9.  And  if,  the  lessor's  interest  in  the  estate  being  thus  assigned  (o  an  adminis- 
trator of  an  intestate,  the  probate  court  decree  the  same,  as  part  of  the  in- 
testate^s  estate,  to  tbe  widow  of  the  intestate,  it  will  become  her  property; 
and,  tbe  covenant  to  pay  rent  running  with  the  land,  she,  or  her  husband, 
if  she  subsequently  marry,  may  maintain  an  action  upon  that  covenant 
against  the  lessee.    /5. 

10.  And  in  each  case  there  is  no  variance,  though  the  dedasation  describe  a 
peraonal  covenant  by  the  lessee,  and  the  lease  offered  in  evidence  show  a 
covenant  running  with  the  land.    Jb. 

LEGACY,  See  Dxvisx. 

UCENSE. 

1.  Where  a  town  voted  to  hold  their  town  meetings  at  the  house  of  the  plain, 
tiff,  who  was  one  of  the  inhabitants  of  the  town,  and,  at  the  town  meeting  at 
which  the  vote  was  taken,  it  was  publicly  stated,  in  the  hearing  of  the 
plaintiff,  that  he  would  ask  nothing  for  the  use  of  his  house,  only  that  the 
selectmen  should  grant  him  a  license  to  sell  liquor,  on  town  meeting  days, 
at  his  house,  and  the  plaintiff  made  no  objection,  at  the  time  this  statement 
was  made,  it  was  held  that  proof  of  this,  coupled  with  evidence  that  the 
plaintiff  did  afterwards  usually  take  a  license  to  sell  liquor  at  his  house  on 
town  meeting  days,  would  justify  the  conclusion  that  the  plaintiff  so  under- 
stood the  terms  upon  which  the  meetings  were  to  be  held  at  his  house,  and 
that  he  had,  therefore,  no  right  to  claim  payment  from  the  town  for  the  use 
of  his  house,  unless  he  had  subsequently  revoked  the  license,  and  given  the 
town  notice  that  he  should  claim  pay.     Orcutt  v.  Boidmry,  524. 

%  But  notice,  merely,  that  he  could  not  any  longer  have  the  meetings  held  at 
his  house  without  proof  that  he  also  gave  notice  that  he  should,  after  that, 
claim  pay,  and  without  proof  of  any  express  promise  on  the  part  of  the  town 
to  pay,  waa  held  inanflidatnt  to  entitle  him  to  recover  for  such  vte«    lb. 
8h  FtxTUiins  4. 
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LIMITATIONS. 

1.  A  disability,  to  nye  the  operation  of  the  statute  of  limitationt  in  regaid  to 
real  estate,  must  exist  in  the  heir  at  the  <tmc  the  right,  or  title,  first  descends 
to  him.  Hence  jucccMtoc  disabilities,  though  existing  in  the  same  person, 
cannot  exempt  his  right  firom  the  operation  of  the  statute.  MFoHmdf 
jidm^Tf  ▼.  Stone,  165, 

2.  The  doctrine  of  presumptive  grants  cannot  be  applied  to  a  case  which  is 
within  either  the  enacting  or  saving  clause  of  the  statute  of  limitations ;  it 
applies  only  to  cases  which  are  not  strictly  within  the  statute.    lb. 

3.  In  case  of  tenancy  in  common  of  real  estate,  the  right  of  part  of  the  tenants 
to  recover  in  ejectment  is  not  affected  by  the  fact  that  the  rights  of  their  co- 
tenants  are  barred  by  the  operation  of  the  statute  of  limitations.    lb. 

4.  Any  entry  upon  land,  which  puts  in  operation  the  statute  q{  limitations 
against  him  whose  right  is  superior,  creates  an  outter.    lb. 

•9.  It  Means,  that  in  ejectment,  where  (he  defence  is  adverse  possession  founded 
on  claim  of  title,  the  statute  of  limitations  will  bar  all  claim  for  the  recovery 
of  the  rents  and  profits  which  accrued  more  than  six  years  prior  to  the  com- 
mencement of  the  plaintiff's  action.    76.. 

6.  The  statute  of  limitations  is  not  applicable  to  the  account  of  a  guardian 
against  his  ward,  while  the  relation  subsists ;  and,  after  its  termination, 
lapse  of  time  will  not  bar  the  guardian's  claim,  when  the  delay  is  sufficiently 
explained  by  the  circumstances  of  the  case.    IStnbaU  v.  bee,  AdmW,  430. 

7.  The  question,  whether  a  claim  shall  be  considered  as  barred  by  mere  lapse 
of  time,  is  one  of  fiict,  which  must  be  determined  by  the  jury,  and,  if  not 
litigated  before  the  jury,  cannot  be  raised,  as  a  question  of  law,  before  the 
court    lb. 

See  Actions  Pxnal  1-3;  Guardiah  9. 

MESNE  PROFITS,  See  EjictiIxht. 

MISNOMER. 

1.  If  a  person,  who  is  known  equally  by  the  naoM  of  Barnabas  and  Barney, 
enter  into  a  recognizance  by  one  name,  and  be  sued  by  the  other,  the  vari- 
ance will  not  be  considered  fatal,— the  one  being  but  an  abbreviation  of  the 
other.    Mc  Gugor  v.  Bakk  et  al.,  562. 

MISTAKE,  See  Chanckrv   11,  21,  22. 

MORTGAGE. 

1.  When  notes  are  secured  by  mortgage  on  land,  and  the  mortgagor  dies  before 
payment,  it  is  not  necessary  that  the  notes  should  be  presented  to  the  com- 
missioners upon  the  mortgagor's  estate  for  allowance,  in  order  to  keep  the 
mortgage  security  good  ;--but  if  they  are  presented  and  allowed,  the  mortgage 
security  is  not  thereby  affected.    Putnam  etoLr.  Bueedl  tt  al.,  Jdm're^  54. 

2.  When  a  person  has  a  mortgage  upon  land,  and  another  person  has  a  subse- 
quent mortgage,  if  the  second  mortgagee  stand  by  and  see  the  mortgagor 
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Man  fhe  fint  mctrtgagM  to  zdeate  hit  mortgage  and  tekt  the  MtigBment 
of  SBo^ier  ieenily,  which  Ac  rappoMt  to  ho  mast  to  his  osrn,  hat  which  io  in 
fiMt  ■tibao^ueat  to  the  tecood  mortga^a^  sneh  onhaoqnoBt  tecnrity  wiH  bo 
pnfonod  to  the  second  mortgage.     Stafford  ▼.  BaUomtal.,  329. 

Sa  Chakcxrt  26;  Ejxothjivt  10 ;  Eru^xsea  2S&;  Patmxiit  I. 

MOTION  TO  DISMISS,  &e  Parxrt  Sl  Child  9, 10. 

NEW  TRIAL. 

1.  The  fact,  that  a  witness  was  rejected  on  the  trial  of  a  ease,  as  being  incom- 
petent throagh  interest,  is  not  a  snificient  reason  for  granting  &  new  trial,  as 
fyr  a  surprise.    Ebtkins  r.  Smith  et  (U.^  263. 

2.  So,  where  the  party,  on  trial  proved  the  execution  of  a  promissory  note,  and 
the  indorsements  upon  it,  as  collateral  evidence  in  the  case,  and  laid  the  note 
npon  the  table  without  reading  it  to  the  jury,  or  giving  notice  to  the  coait 
that  it  was  put  into  the  case,  it  was  held  no  ground  for  granting  a  new  trial, 
for  a  surprise,  that  the  court,  after  the  argument  had  commenced,  refused  to 
allow  the  party  to  comment  upon  or  use  the  note  as  evidence  in  the  case. 
lb. 

NOTICE,  See  Chancxrt  19;  Contract  13. 

OFFICER,  fib  Fxxs,  Smmawp. 
ORDER  OF  REMOVAL,  ^S^  Poor. 

PARENT  AND  CHILD. 

L  One  who  trades  with  an  in&nt,  and  gives  czedit  to  him  alone,  knowing  all 
the  £iet8  in  the  case,  can  never,  after  that,  sustain  an  action  against  the  fiith- 
•r  of  the  infrnt  fo?  the  articles  thus  delivered.    Chrdm  v.  Attcr,  34S. 

2.  A  parent  is  not  liable  for  necessaries  furnished  to  his  minor  child,  unless 
they  ftre  furnished  by  his  authority,  eiq^ress,  or  implied.    lb, 

8.  Wheie  the  defesdant  permitted  his  minor  son  to  go  out  to  work  by  fhe 
nonth,  and  the  plaintiff  delivefed  to  the  son  certain  eloth  and  trimmings, 
fat  artielea  of  necessary  clothing,  knowing  the  circamstances,  and  it  did^not 
appear  that  the  Either  ever  expiesely  authorised  the  delivery  of  the  articles 
to  the  son,  it  was  held  that  the  plaintiff  coold  not  seeover  ibr  them  of  the 
£Either,  notwithstanding  it  appeared  that  the  &lher  knew  that  the  son  had 
purchased  the  articles,  and  that  he  gave  the  son  money  to  help  make  up  the 
cloth,  and  permitted  him  to  wear  out  the  clothes,  when  made.    lb. 

4*  Where  a  daughter  continaes  to  reside  in  the  fiuntly  of  her  fiither  after  tha 
age  of  majority,  the  same  as  before,  the  law  implies  no  obligation  on  the 
part  of  the  fiither  to  pay  for  her  services.    Andrus  etux.v.  Foster,  956. 

5.  And  the  same  rule  applies  to  eases  where  the  person,  from  whom  the  com- 
peasalion  for  senrices  is  elaimed,  took  the  plaintiff  into  his  Jboaly,  when  she 

.  wae  a  chUd,  to  live  with  him  untU  she  should  become  of  age^and  she  oon- 
tinaei, alUr  that  tine,  to  reside  in  his  fiuiiily, he ita&dtac m  tonparmHito 
her.    lb. 

92 
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0.  If  the  claim  jmy,  it  it  incumbent  upon  her  to  bIiow  thnt  tlio  tnHcet  ven 
perfonDed  under  tuch  cirennwtances,  as  to  justify  an  expectatioB  on  tlM 
part  of  both  that  pecuniary  compensation  would  be  required.    /6. 

7.  The  right  to  compensation  fbr  services,  in  such  cases,  taust  depend  npon 
the  circumstances  of  each  particular  case.    26. 

8.  In  this  case  the  plaintiff,  being  the  niece  of  the  defendant,  and  taken  bj  him, 
when  she  was  a  child,  to  live  with  him  until  she  should  become  of  age,  was 
told  by  him,  when  she  arrived  of  age,  that  she  was  fitee  to  go,  if  she  chose, 
but  that,  *  if  she  remained  and  did  well,  he  would  do  well  by  her,"  and  she 
thereupon  continued  to  reside  with  him  for  about  six  years,  as  a  member  of 
the  family,  and  was  uniformly  tiealed  as  she  was  before  she  became  of  age, 
neither  party  keeping  any  accoants.  Th4  plaintiff  then  left  the  defendant 
and  went  to  New  Hampshire,  and  continued  to  reside  there,  without  any 
expectation  of  returning,  for  about  five  years,  when,  at  the  request  of  the  de- 
fendant, she  returned  and  worked  for  him,  and  in  his  family,  for  about  a  year. 
And  it  was  held  that  she  was  not  entitled  to  recover  compensation  for  her 
services  during  the  time,  which  elapsed  after  she  became  of  age,  and  before 
she  went  to  New  Hampshire,— but  that  she  was  entitled  to  pay  for  her  ser- 
vices rendered  for  the  defendant  after  she  returned  from  New  Hamshire.    lb. 

0.  Where  the  son  of  a  pauper  was  summoned  to  appear  in  the  county  court  and 
show  cause  why  he  should  not  coatribute  to  the  support  of  the  pauper,  and 
he  appeared  and  suggested  that  there  was  another  sen,  of  sufficient  ability^ 
and  the  latter  was  thereupon  sutmnoned  also  into  court  to  answer  to  tiie 
original  petition,  and  he  appeared,  and,  at  the  third  term  after  the  citation 
was  served  upon  hiro,  filed  a  motion  to  dismiss  the  petition,  as  to  himself, 
assigning,  as  cause,  that  the  pauper  had  deceased  before  the  service  of  the  ci<- 
tation  upon  him,  it  was  held  that  his  motion  wss  out  of  time,  and  that  it 
should  have  been  filed  at  the  first  term  after  the  return  of  the  citation. 
Tinmouth  v.  Wcuren  et  ol,  606. 

10.  But  it  was  also  held,  that,  inasmuch  as  the  pauper  was  alive  at  the  time 
service  was  made  of  the  original  petition  and  citation,  and  also  at  the  time 
the  citation  issued  to  summon  in  the  second  brother,  the  motion  should  Imve 
been  overruled,  though  filed  in  season^ — as  the  statute,  in  such  cases,  makes 
the  kindred  liable  for  past,  as  well  as  future  support    lb. 

11.  Qiutre,  Whether  the  proceedings  of  the  county  court  upon  such  a  petition 
can  be  revised  upon  exceptions.    lb. 

See  Poor  1-3. 

PARTI£S,  8k  Actioh  ;  AoTioirs  PxiriL  8 ;   Ejcotviitt  ;  Plsadiho  3-5, 

21-53. 

PARTNERSHIP. 

1.  The  individual  members  of  a  copartnership,  who  have  advnnced  money  fbt 
the  benefit  of  the  firm,  are,  in  an  action  of  account  brought  to  liquidate  the 
concerns  of  the  firm,  entitled  to  interest  on  such  advances  fipom  tlM  time  tliey 
were  made.    Badgn  a  d.  v.  Barhr  a  al.,  243. 
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9.  One  of  two  partnen  has  not  authority  to  assign  all  the  partneiship  property 
to  a  tmstM,  for  the  benefit  of  the  creditors  of  the  firm,  and  thus  put  an  end 
to  the  entire  business  of  the  firm.  &BnFiBi*D,  J^  and  Bknnbtt,  J.  Jkma^ 
Mm\  V.  JmH,  39a 

3.  A  person,  who  suffers  himself  to  be  held  out  to  the  world  as  a  partner  in  a 
firm,  will  be  liable  for  all  debts  which  the  firm  contract  upon  the  joint  credit 
of  themseWes  and  him ;  and  this  is  especially  true,  when  he  represents  him- 
self as  a  partner  in  the  firm,  and  that  to  the  very  persons  who  seek  to  chai^ge 
him,  and  who  gave  credit  to  the  firm  mainly  upon  his  responsibility.  S&tki 
§tid.y.  Cnmetal.,  449. 

4.  Where,  in  an  action  against  two,  charging  them  as  partners,  evidence  has 
been  given  to  prove  that  one,  who  denies  his  liability  as  partner,  had  so  held 
himself  out  as  partner,  as  to  enable  the  other  defendant  to  pledge  their  joint 
credit,  if  he  chose,  evidence  is  admissible  to  prove  that  the  latter,  in  the  ab- 
sence of  the  former,  represented  the  former  to  be  his  partner,  to  the  plaintifis, 
as  tending  to  prove  that  the  plaintiffs  relied  upon  the  joint  credit  of  the  two, 
and  to  rebut  evidence,  previously  introduced  by  the  defendants,  tending  to 
prove  that  the  plaintiff  relied  upon  the  credit  of  one  of  the  defendants  and 
of  a  third  person.    /6. 

5.  Hearsaj,  or  common  reputation,  or  the  belief  of  the  witness  founded  upon 
such  a  basis,  is  not  competent  evidence  to  prove  that  certain  persons  were 
partners.    lb, 

0.  When  a  suit  is  commenced  against  a  firm,  one  of  the  partners  has  power  to 
employ  an  attorney  to  attend  to  the  suit  on  the  part  of  the  defendants ;  and 
an  appearance  in  the  suit,  entered  by  the  attorney  thus  employed,  will  be 
binding  and  conclusive  upon  the  other  partners.  Benmtt  daLv.  Sticknty^ 
931. 

Set  Book  Account  1 ,  4,  19. 

f  AUP£R,  See  Pook. 

PAYMENT. 

1.  Where  D.  was  indebted  to  A.,  for  which  he  executed  certain  promissory 
notes,  and  secured  them  by  mortgage  upon  land,  and  afterwards  executed  to 
him  other  notes,  which  were  not  secured,  and,  befose  payment  of  any  .of  the 
notes,  D.  deceased,  insolvent,  it  was  held  that,  if  A.,  after  the  execution  of 
the  notes,  became  indebted  to  D^  and  no  application  thereof  was  made  in 
the  lifetime  of  D.,  his  administrators  could  not  direct  the  application  to  be 
made  upon  the  notes  secured  by  mortgage,,  but  that  the  law  would  first 
make  the  application  upon  the  notes  not  secured.  Putnam  etaLy.  JRu$uUd 
dl,fJtdm^r8f  54. 

3.  There  is  a  material  distinction  between  a  paymiat,  technically  as  such,  and 
a  Mm  which  needs  to  be  filed  in  offiMt    lb. 

See  CoHTRACT  8;  Book  Accoout  19. 

PENAL  ACTIONS,  At  Actiovs  Pxval. 
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PLEADING. 

1.  The  pendency  of  another  appropriate  and  prior  action  for  the  eame  canae, 
though  it  may  he  in  a  diffisrent  court,  ia  a  proper  and  anlBcient  matter  to  he 
pleaded  in  ahatement  of  the  second  suit  j  bat  it  ia  eaaential  that  both  auita 
be  in  feivor  of  the  aame  plaintiff.    Thomas  t.  IMbti,  138. 

3.  Therefore  where,  to  an  action  brought  by  the  indorsee  of  a  promissory  note, 
the  defendant  pleaded  in  abatement  the  pendency  of  a  prior  action  against 
him  upon  the  same  note,  brought  by  the  payee  of  the  note,  in  his  own  name, 
while  he  was  the  owner  of  the  note,  and  before  any  indorsement  of  it  had 
been  made,  it  was  held  that  the  plea  waa  inaufficient    lb, 

8.  If  one  obligor  be  aued  alone  upon  a  joint  bond,  and  it  appear  from  Uie  decla* 
ration  that  the  other  obligor  ia  still  liying,  the  declaration  ia  bad  upon  de- 
murrer ;  but  if  it  do  not  appear  from  the  deckiation  that  the  other  oUigor  is 
still  living,  the  non-joinder  can  only  be  tajcen  adTantage  of  by  plea  in  abate- 
ment.   BiNNXTT,  J.    Keidham  et  al,  ▼.  Bitathy  823. 

4.  But  in  actions  upon  reeogmxanca,  judgments,  and  other  matters  of  rteord,  if  it 
appear  from  the  declaration  that  there  is  another  joint  debtor,  who  is  not 
sued,  the  non-joinder  may  be  taken  adrantage  of  by  demurrer,  although  it  is 
not  shown  that  the  other  debtor  is  still  living.    lb. 

i.  In  debt  upon  a  recognizance  for  the  prosecution  of  an  appeal  from  the  judg- 
,  ment  of  a  justice  of  the  peace,  it  must  appear  from  the  declaration,  that  the 
recognizance  was  entered  into  before  the  justice  who  rendered  the  judgment 
i^pealed  from,  or  the  declaration  will  be  bad  upon  demurrer.  lb. 
0.  A  declaration,  counting  upon  a  sale  made  by  the  plaintiff  to  the  defendant, 
and  a  promise  thereupon  made  by  the  defendant  to  the  plaintiff,  is  not  sus- 
tained  by  proof  of  a  sale  made  by  a  third  person,  and  a  promise  by  the  de- 
fendant to  such  third  person,  for  the  benefit  of  the  plaintiff.  Where  a  prom- 
ise is  made  to  a  third  person  ft>r  the  benefit  of  Die  plaintiff,  the  declaration 
must  state  it  to  have  been  made  according  to  the  fact.    HaU  v.  Hmtoon^  244. 

7.  The  plea  of  nil  debety  to  an  action  of  debt  upon  a  judgment  rendered  by  a 
court  of  record  in  another  state,  is  bad  upon  general  demurrer.  Newcomb  et 
al  V.  Jkck  et  al.,  302. 

8.  No  plea  is,  in  such  action,  admissible,  which  contradicts  the  record;-— bat 
the  defSmdant's  only  remedy  is  to  apply  to  the  eoart,  where  the  judgment 
was  ffandered,  to  vacate  the  judgment.  -  A. 

9.  Therefore,  where  the  record  set  forth  that  the  defendant  appeared  In  the 
original  auit,  in  which  the  judgment  was  rendered,  it  was  held  that  he  waa 
estopped  by  the  record,  in  an  action  founded  upon  it  in  this  state,  from  plead- 
ing that  he  did  not  appear  in  that  suit,  or  that  an  appearance,  which  was  in 
ihct  entered  for  him,  waa  unauthorised  by  him  and  without  hia  knowledge. 
B. 

10.  And,  the  record  having  been  aet  forth  by  the  deAndant  upon  oyer,  the  plafn- 
tiff  waa  allowed  to  take  advantage  of  thia  eatoppei  ui^on  geneiml  demvnw  to 
the  defendant's  pleas,    lb, 

11.  Defecto  in  form,  merely,  in  a  plea  will  not  be  leachad  by  genenl  demoner. 
CkmrchiaetttLY.^oifdmi,4dm*rt  319. 
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VL  Whmk  than  it  a  {ilea  otmdiidnnrdin  a  e«M,  tk«  iMiM  upon  it  eta  onlj 
be  tii«d  bj  tb«  eovt;  hnd  if  Ihera  it  alto  an  iitoe  to  tho  jary  in  the  cate,  the 
ittne  to  the  «oart  thoald  be  firtt  tried.     Chatf  ▼.  Pmgry,  419. 

18.  Hie  gieatett  ttrictnets  it  leqoired  in  pleading  estoppelt.  Every  fiict,  necet- 
taiy  to  create  the  ettoppel,  mutt  be  alleged  with  the  stricteit  certainty,  and 
it  mutt  be  alleged  that  all  thete  fiictt  appear  by  the  record,  which  it  vouched 
at  an  ettoppel,  and  the  plea  thould  condade  by  relying  opon  the  ettoppel. 
But  if  the  matter  of  ettoppel  is  pleaded  merely  at  a  plea  in  bar,  and  the  plea 
it  not  demamd  to,  the  court  will  contider  it  at  tuffidently  pleaded.    lb, 

14.  The  hrm  of  pleading  an  ettoppel  in  ShtUey  ▼.  Wright,  ^Willet  9,  approved. 
lb. 

15.  Whan  a  former  adjodicatioa  it  relied  upon  at  having  determined  the  entire 
meritt  of  the  controverty  now  in  hand,  it  need  not  be  pleaded  at  an  ettoppel, 
but  is  an  equitable  defence,  and,  in  many  actiont,  may  be  given  in  evidence 
under  the  general  issue,  and,  when  required  to  be  pleaded  in  bar,  is  not  re- 
qniied  to  be  pleaded  with  greater  strictness  than  any  other  plea  in  bar.  Bsd- 
FZSLD,  J.     lb, 

16.  But  when  the  former  trial  is  relied  upon  as  settling  some  collateral  fiict,  in- 
volved in  the  present  controversyi  it  mutt,  to  be  conclusive,  be  pleaded 
strictly  as  an  estoppel,  and  the  record  vouched  in  support  of  the  plea  mutt 
contain,  upon  itt  face,  evidence  that  the  particular  &ct  was  in  issue,  aifl 
was  found  by  the  triers.    Ebdvikld,  J.    lb, 

17.  And  if  tuch  fact  do  not  appear,  by  the  record,  to  have  been  dittinctly  put 
in  ittue,  and  it  becomet  necettary  to  resort  to  oral  evidence  to  show  that  it 
wat  involved  in  that  controverty,  the  matter  cannot  be  pleaded  at  an  ettop- 
pel, but  it  becomes  a  subject  for  the  jury  to  past  apon ; — ^but,  if  it  it  proved 
that  the  &ct  was  decided  in  the  former  controversy,  that  decision  it  binding 
npon  theparties,  and,  of  course,  upon  the  jury.    Rkdfixld,  J.    /6. 

18.  Bat  if  the  former  recovery,  relied  upon  at  a  defence  by  plea  in  bar,  wat  in 
reference  to  the  tame  subject  matter,  now  involved,  was  between  the  tame 
parties,  and  the  fiict  relied  upon  now  was  then  put  distinctly  in  issue,  and 

.  was  found  by  the  triers,  and  this  appears  by  the  record,  and  no  exception  it 
taken  to  the  form  of  pleading  the  ettoppel,  the  estopppel  is  conclusive,  not- 
withstanding there  may  be  some  formal  difTerences  between  the  present  and 
former  action.    lb, 

19.  The  difference  between  a  title  defecHvely  stated  and  a  defective  title  illtts- 
tiated.    Lmeohn  v.  Bkmchardy  464. 

20.  A  general  appearance,  entered  by  the  defendant  in  a  suit  upon  the  docket 
of  the  court,  and  submitting  to  the  jurisdiction  of  the  court,  by  pleading  to 
the  meritt  of  the  suit,  is  a  waiver  of  any  defect  of  service,  which  might  have 
been  taken  advantage  of  by  pleading.    Bmnttt  tt  al.  v.  SHchmty,  531. 

SI.  The  omittion  of  one  or  more  joint  obligort,  in  actiont  ex  contractu,  can  only 
be  taken  advantage  of  by  plea  in  abatement,  unlets  the  fact  that  such  parties 
were  joint  contractort  appear  of  record  in  the  very  suit  on  trial, — ^in  which 
case  the  omittion  may  be  taken  advantage  of  by  demurrer,  motion  in  arrett 
of  jadgBMnt,  or  writ  of  error.    He  Qregiar  ▼.  Bakk  tt  tU.,  562. 
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22.  The  rule  is  th«  nme  ia  ngtid  to  the  omiitioii  of  a  >iitt  eontnctor  in  tiuU 
fouodod  npon  recoxd  oon(nctsr-«uch  atrecogiuz«neM,-Hiii]aB8  the  dofend- 
ants  crave  oyer  o£  the  record  and  have  it  spread  upon  tbe  lecoid  of  the  pend- 
ing suit.  If  that  be  done,  the  defect,  appearing  upon  the  fiice  of  the  plead* 
ings,  may  be  taken  advantage  of  by  demurrer,  &c.    lb. 

23.  Quare,  Whether,  if  seven  years  from  the  time  of  entering  into  the  contiact 
have  not  elapsed,  it  will  not  be  presumed  that  the  omitted  obligors  are  liv-- 
ing  1    lb. 

24.  Upon  a  general  demurrer  to  a  plea,  whieh  is  defeetive  in  snbstanee,  judg- 
ment will,  nevertheless,  be  rendered,  that  the  plea  is  sufficient,  if  the  decia* 
ration  is  fatally  defective  in  substance.     BrobaU  Court  v.  Saxton,  623. 

25.  When  a  declaration  counts  directly  upon  an  instrument  ia  writing,  and  doei 
not  profess  to  recite  it,  it  is  sufficient  to  declare  according  to  the  legal  effect 
of  the  instrument.    Maxjkid  y.  Scott,  634. 

Sa  Account;  Action  4;  Action  on  ths  Cass  4-6;  Actions  Pxnal4; 
AoENT  7;  Bankruptcy  5;  Contract  17;  Ex'rs  &  Adm'bs  7;  Misno- 
MKR  1 ;  RxcooNiZANCK  11 ;  Vabiancx  1,  2. 

POOR. 

1.  Where  a  minor,  being  a  transient  person,  was  taken  sick  in  a  town  in  which 
he  had  no  legal  settlement,  and  the  town  in  which  his  father  had  a  legal 
settlement, — ^which  was  also  the  place  of  legal  settlement  of  the  son, — vol- 
untarily paid  to  the  former  town  the  money  expended  for  the  minor's  sup- 
port, it  was  held  that  an  action  would  not  lie  therefor  in  favor  of  the  latter 
town  against  the  father,  though  he  were  of  sufficient  ability  to  support  his 
son.    Bloom/idd  v.  French^  79. 

2.  And,  Per  Hibard,  J.,  if  a  judgment  had  been  recovered  in  fiivor  of  the  for- 
mer against  the  latter  town,  for  the  money  thus  expended,  even  this  would 
not  enable  the  latter  town  to  maintain  an  action  therefor  against  the  &ther. 
lb. 

3.  But  the  town  expending  the  money  might  unquestionably  have  recovered 
it  of  the  father,  by  an  action  brought  directly  against  him.    Hxbabd,  J.    16. 

4.  The  decision  in  Strafford  v.  Bartkmdj  2  Yt  565,  has  the  same  force  and  au- 
thority under  the  Revised  Statutes,  that  it  possessed  under  the  statutes  un- 

'  der  which  the  decision  was  made.    Brtdniret  v.  Wettfird,  141. 

9.  Under  the  Revised  Statutes  the  appeal  from  an  order  of  removal  of  a  pauper 
must  be  taken  to  the  term  of  the  county  court  next  succeeding  the  time 
when  notice  of  the  order  is  given  to  the  defendant  town,  as  required  by  the 
statute ;  and  if  not  so  taken,  the  settlement  of  the  pauper  becomes  conclu- 
sivly  fixed  by  the  order.    Jb. 

6.  An  appeal  from  a  warrant  of  removal  of  a  pauper  cannot  be  allowed,  when 
the  order,  upon  which  the  warrant  issued,  has  been  acquiesced  in,  by  neg- 
lecting to  enter  an  appeal  from  it  at  the  term  required  by  statute,  and  it  haa 
thus  become  no  longer  open  to  litigation.    lb. 

1.  An  individual  cannot  sustain  an  action  against  a  town,  for  sup^rt  affor^ad 


INDEX.  7S5 

-  to  ft  psQper  liftTiiif  a  Idgal  Mttlement  in  siicli  town,  wben  th«n  is  no  ovi* 
d«Ma  that  the  rapport  was  afidided  at  tha  espioss  reqoeet  of  tiw  town,  and 
tiMio  has  hean  no  snbsequant  pfomise  to  pay.    ChunhiU  r.  Wat  Fmrht,  447. 

8.  All  that  is  required,  in  order  to  change  a  legal  settlement  hy  seren  years* 
leddenoe,  is,  that  the  person  >  should  have  his  permanent  domicil  in  the  sec- 
ond town  for  seven  consecutive  years,  heiag  gm  jwi$,  and  that  neither  he, 
nor  his  &mily,  if  he  have  one,  should  hecome  chargeahle  to  either  town. 
IMbridgt  ▼.  Norwich,  493. 

0.  But  it  is  not  necessary  that  he  should  have  a  family,  or,  if  he  have  one,  that 
they  should  he  maintained  by  him,  or  reside  with  him,  provided  they  do  not 
become  a  public  charge.  In  this  case  the  pauper's  wife  and  family  resided 
in  another  state,  during  the  whole  of  the  seven  years,  and  it  was  held  that 
the  change  of  residence  was  not  thereby  affected,  and  that  the  new  settle- 
ment gained  by  the  husband  became  the  place  of  the  wife'is  legal  settlement, 
although  the  husband  had  deserted  her,  in  such  other  state,  more  than  twen« 
ty  years  prior  to  the  making  of  the  order  of  removal,  and  they  had  never^ 
from  that  time,  lived  together  as  husband  and  wife.    lb, 

10.  The  burden  of  proof  is  upon  the  town,  causing  a  warning  out  process,  un- 
der the  statute  of  1801,  to  be  served  opon  a  pauper  residing  within  its  limits, 
to  prove  that  the  warning  was  recorded,  as  required  by  law,  within  one 
year  from  the  time  the  pauper  commenced  his  residence  in  the  town. 
Pawiei  v.  SandgaU,  619. 

11.  And  the  court  will  not  presume  that  the  warning  was  recorded  within  the 
year,  from  the  lact  that  a  copy  is  produced,  on  trial,  which  is  certified  by 
the  town  clerk  to  be  "  a  true  copy  ofrecord^**  and  which  has  upon  it  a  copy 
of  a  certificate,  made  upon  the  original,  at  the  time  it  was  returned  to  the 
town  clerk's  office,  signed  by  the  town  clerk  then  in  office,  and  certifying 
that  the  warning  was  "received  into  record^"  and  bearing  date  at  a  time 
within  the  year.    lb, 

POSSESSION,  S»  E/xCTicftiiT;  Sals. 

PRACTICE. 
X.  Every  proper  intendment  is  to  be  made,  to  sustain  a  verdict ;  and  it  is  the 
duty  of  the  excepting  party  to  show  affirmatively  that  error  intervened  on 
the  trial.    Eikint  v.  Bwkkurtt,  105. 

3.  Where  a  motion  to  dismisa  a  suit,  for  want  of  any  recognizance  being  taken, 
is  filed  in  the  county  court,  that  court  must  take  notice  of  whatever  is  shown 
by  the  writ  itself;  but  if  that  court  dismiss  the  suit,  and  the  writ  is  not  re- 
ferred to  in  the  bill  of  exceptions,  this  court  will  consider  the  question, 
whether  there  was  cmy  minute  of  recognizance  upon  the  writ,  one  of  fact,  and 
as  decided  by  the  county  court.     Sisco  v.  Hurlburt,  118. 

3.  When,  after  an  amendment  has  been  permitted  in  the  county  court,  the  ac- 
tion has  progressed  to  trial  and  judgment,  it  must  appear  beyond  a  doubt  that 
the  amendment  was  permitted  contrary  to  law,  to  justify  the  supreme  court 
in  setting  aside  the  subsequent  proceedings  for  that  cause.  Watemum  ▼. 
BaU  et  ai,,  128. 
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4.  It  if  ditcratioDaiy  witk  thd  flapieme  Coart,  tftar  tkey  1m.vc  adjad^Bdaa  in* 
dictnwnt  •nflklmt  upon  demnnvr,  to  allow  the  ntpoodtBt  to  pkad  aiMW, 
and  remand  the  caee  to  tiie  connty  court  for  tnal,  or  not.  Stati  t.  TfiSUw, 
151. 

5.  It  ia  error  to  chaige  the  jury  that  they  may  find  a  fikct,  when  there  is  no  legal 
testimony  tending  to  prove  such  fact    JKhiiimK,  J^x,  t.  Uniggf,  176. 

6.  Where  ezceptiona  are  taken  to  the  decision  of  the  coanty  court  in  discharg- 
ing a  trustee,  and  the  supreme  court  affirm  that  judgment,  they  will  also, 
pro /ormo,  affirm  the  judgment  against  the  principal  debtor,  without  costs. 
Wilder  et  ai,  v.  IMndge  fy  TV.,  226. 

7.  What  constitutes  a  concurrent  possession  is  a  question  of  law,  to  be  deter- 
mined by  the  court;  but  the  jury  must  decide  what  facts,  tending  to  show 
such  possession,  are  established  by  the  evidence.    HaU  v.  JFVxnoni,  271. 

8.  When  the  testimony  offered  and  admitted  in  the  court  below  was  objected 
to,  and  the  question  presented  upon  the  bill  of  exceptions  is,  whether  the  tss* 
timony  tended  to  support  the  declaiation,  the  supreme  court  will  not  exam- 
ine into  the  sufficiency  of  the  declaration,  but  will  affirm  the  judgment,  iC 
the  testimony  was  pertinent  to  the  issue.  .  Omon  v.  ISdUrUm^  359. 

9.  Questions  once  decided  in  a  case  in  the  Supreme  Court  are  not  open  for  ar- 
gument, when  the  same  case  is  again  before  the  court  at  a  subsequent  term. 
Pwigry  V.  Watkins^  379. 

10.  When  there  is  a  plea  of  mm^  ^  rec<>rd  in  a  case,  the  issue  upon  it  can  only 
be  tried  by  the  court  *,  and  if  there  is  also  an  issue  to  the  jury  in  the  case,  the 
issue  to  the  court  should  be  first  tried.     Gray  v.  Pingry,  419. 

11.  The  question,  whether  a  claim  shall  be  considered  as  barred  by  mere  lapse 
of  time,  is  one  of  fact,  which  must  be  determined  by  the  jury,  and,  if  not 
litigated  before  the  jury,  cannot  be  raised,  as  a  question  of  law,  before  the 
court    ESxnhaU  v.  hts^  AdmW^  430. 

12.  When,  in  an  action  on  contract,  the  testimony  is  all  on  paper,  and  it  before 
the  court,  it  becomes  the  duty  of  the  court  to  instruct  the  jury,  as  a  question 
of  law,  whether  the  testimony,  all  being  true,  proves  the  contract  alleged,— 
and,  if  the  contract  is  not  proved,  as  alleged,  to  direct  the  jury  to  return  ■ 
verdict  for  the  defendant    Mixer  et  al.  v.  WUHanUy  457. 

13.  When  it  appears  from  the  whole  case,  as  stated  in  the  bill  of  exceptions, 
that  the  plaintiff  is  entitled  to  recover,  the  ease  will  not  be  remanded,  fo» 
a  new  trial,  though  evidence,  offisred  by  ^le  defendant  ta  the  covrt  below, 
may  have  been  rejected  improperly  under  the  view  there  taken  of  the  ease 
by  the  parties  and  the  court    ifone  v.  Crawford,  499. 

14.  The  supreme  court  will  not  reverse  a  judgment  jiro/onna,  and  remand  the 
case  to  the  county  court,  in  order  to  enable  the  plaintiff  to  move  to  amend 
his  declaration,^especiaI]y  when  the  plaintiff  had  ence  declined  taking  such 
a  course,  when,  in  the  course  of  the  trial  in  the  court  below,  it  was  suggested 
by  the  court  as  being  necessary  to  a  recovery.    Dtudtim  v.  T^ion,  549. 

See  Bahxbuptcv  6;  Rxvixw  2;  Slanoxe  1. 
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PRESUMPTION. 

1 .  A  pTMamptioD  cannot  be  btsad  upon  a  pnsnmirtion.    MmW  of  Bammmd  r. 

Ae  AoiiTT  3;  Goittiiact  17;  Fliadiito  23;  Poor  11. 

PRINCIPAL  AND  AGENT,  Bu  Aobht. 

PRINCIPAL  AND  SURETY,  At  Bavxruptct  1,  2;  Changsrt  33. 

PROBATE  COURT. 

1.  When  an  ancillary  administration  is  granted  in  this  state  upon  the  estate  of 
one  who  was  a  resident  of  another  state,  creditors  residing  in  snch  other 
state  are  not  entitled  to  have  their  claims  allowed  by  the  commissioners  ap- 
pointed here.     OmtchM  etoLy.  Boyden,  AdnCr^   319. 

2.  If  the  funds  found  here  are  more  than  sufficient  to  pay  the  creditors  residing 
here,  the  court  will  not  ordinarily  make  any  decree  of  distribution  among 
heirs,  or  legatees,  but  will  remit  the  balance  to  the  principal  administra- 
tion ;— but  this  is  a  matter  resting  in  their  discretion.    Rkdfixld,  J.    /5. 

3.  If  the  estate  is  solvent,  the  resident  creditors  will  be  entitled  to  fuU  payment 
of  their  claims  here ;  but  if  insolvent,  then  the  prevailing  practice  is  to  pay 
the  resident  creditors  pro  rcUa^  taking  into  the  account  all  the  creditors  and 
the  whole  estate,  so  far  as  can  be  ascertained.    Per  Ib.    16. 

4.  But  in  the  state  where  the  principal  administration  is,  the  entire  mass  of 
the  creditors  are  entitled  to  have  their  claims  allowed,  and  to  share  ratably 
in  the  assets,  until  fully  paid.    Ar  Ib.    Ih, 

8u  EviDXircs  17;  Ex'ss  db  Aom'rs  2. 

PROCESS. 

1.  If  a  writ,  returnable  before  a  justice  of  the  peace,  is  pnt  into  the  hands  of  an 
.  officer  for  service  more  than  sixty  days  before  the  return  day  therein  namedt 

it  is  his  duty,  under  the  statute,  to  omit  making  any  service  thereof  until 
within  sixty  days  before  the  return  day.    Ae2fOfi  v.  Dentfon,  73. 

2.  In  an  action  of  trespass  on  the  freehold,  broqght  before  a  justice  of  the  peace, 
the  writ  must  be  made  returnable  in  the  town  where  one  of  the  parties 
resides,  if  both  parties  are  citizens  of  this  State ;  and  the  writ  will  abate, 
if  made  returnable  in  the  town  where  the  land  lies,  if  neither  of  the  parties, 
resides  in  that  town.  In  this  respect  section  16  of  chapter  28  of  the  Revised 
Statutes,  respecting  process,  does  not  control  section  14  of  chapter  26,  which 
specifies  where  writs,  in  actions  before  a  justice  of  the  peace,  shall  be  made 
returnable,    ihrnt  H  ux.  v.  Omoftf,  696, 

Sn  ExxcuTioH  3,  4. 

PROMISSORY  NOTES. 

1.  When  a  note  is  payable  in  specific  articles  on  a  day  certain,  no  demand  ia 
necessary  before  bringing  the  suit ;— -otherwise,  Ar  Bbhiiitt,  J.,  if  payaUe 
on  demaiid.    EOtm  t.  Farfikmrttj  lOd. 
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2.  U,  upon  a  note  paymblo  in  feather  on  a  givm  daj,  the  defendant  torn  out 
feather  unaeafed,  which,  hy  few,  ii  reqilired  to  be  leafed  beibre  it  fe  offend 
for  safe,  or  if  he  turn  out  feather  which  has  been  sealed  as  bad  leather,  ench 
tender  cannot  avail  the  defendant  as  a  bar  to  an  actipn  on  the  note.    lb. 

3.  If  a  note  be  made  payable  in  leather,  without  any  designation  of  the  qnality, 
the  holder  has  a  right  to  require  that  it  shall  be  of  nunhmUabU  quality.    lb. 

4.  A  contract  between  A-,  the  owner  of  a  note,  and  B.,  that  B.  may  take  the 
note,  and  collect  it  at  his  own  expense,  and  have  one  half  of  what  he  col- 
lects, vests^no  interest  in  the  note  in  B»,  nor  does  it  preclude  A.  from  col- 
lecting the  note,  if  he  has  an  opportunity.    Mamwdlf  Jdm%  v.  Bngg$,  170. 

5.  The  case  of  Sanfard  v.  Norton^  14  Vt.  2^,  so  far  as  it  decides  in  referenee  to 
the  liability  of  one,  not  party  to  a  note,  who  indorses  it  in  blank,  conunented 
upon  and  examined  by  Williams,  Ch.  J.    Saatford  v.  Norton^  285. 

6.  Where,  at  the  time  a  note  was  indorsed,  the  maker  of  the  note  was  engaged 
in  business  in  this  state,  and  lived  in  a  house  with  his  son  and  daughter,  hia 
daughter  being  his  housekeeper,  and,  before  the  note  became  due,  went  into 
another  state,  leaving  his  son  and  daughter  living  in  the  same  house,  his  son 
being  his  agent  in  the  transaction  of  his  business  in  this  state,  it  was  held 
that  a  demand  of  payment  of  the  note,  made,  on  the  day  it  became  due,-^ 
which  was  about  ;iine  months  after  the  maker  of  the  note  left  the  state,— 
at  the  house  previously  occupied  by  him,  and  which  was  then  occupied  by 
the  son  and  daughter,  was  sufficient  to  charge  the  indorser,  it  not  appearing 
that  the  maker  had  ever  abandoned  the  idea  of  returning  to  his  said  fesi* 
dence,  although  it  did  appear,  that,  at  the  time  the  demand  was  made,  ha 
had  an  actual  residence  in  another  state.    lb. 

7.  Neither  the  decferations  of  the  payee  of  a  note,  as  to  payments  made  to  him 
by  the  maker,  nor  a  receipt  signed  by  him,  acknowledging  such  payment, 
made  at  a  time  when  he  was  not  holder  of  the  note,  are  competent  evidence 
for  the  maker  of  the  note,  in  an  action  brought  against  him  by  an  indorsee, 
when  the  payee  is  alive  and  can  be  produced  as  a  witness.  WkMmm  d  d, 
T.  RamsdeU,  299. 

8.  It  teanSf  that,  in  the  absence  of  all  proof  as  to  the  time  when  a  note  was  in- 
dorsed, the  court  will  presume  that  it  was  indorsed  while  current    Jl. 

9.  A  contract  in  the  form  of  a  promissory  note,  payable  in  specific  articles,  u 
treated,  in  this  state,  as  a  promissory  note,  both  as  to  the  form  of  declaring 
upon  it,  and  as  to  the  necessity  of  giving  evidence  as  to  the  consideration,  in 
the  first  instance,  on  the  part  of  the  plaintiff.    Denuon  v.  J^fsorif  549. 

IQl  a  inera  trustee  may  sustain  an  action  as  bearer  of  a  promissory  note,  made 
payable  to  a  person  specified  or  bearer,  for  the  benefit  of  the  owper,  by  hia 
consent.    Boardman  v.  Roger  et  oZ.,  589. 

11.  And  such  action  may  be  sustained  by  one,  as  bearer,  by  direction  of  the  le- 
gal owner  of  the  note,  though  the  note  may  never  have  been  delivered  to  the 
person  to  whom  it  is  made  payable,  and  though  his  name  mi^  h^ve  beea 
i^sed  as  payee  without  his  consent.    i6, 

12.  An  officer,  who  takes  from  the  reoelptot  of  praperty  attach^  « iiDttt»  is 
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MrtiiAetloB  ofthe'nceiplor>8  liability  for  bavmg  permitted  the  pM>perty  to 
be  wasted,  in  the  absence  of  all  authority  from  the  crcdieor  so  to  do,  becomee 
himeelf  the  abeolute  owner  of  eQch  note.  Ib» 
13.  It  is  no  defence  to  an  action  on  note,  that  the  note  was  secured  by  mort- 
0S8e,  and  that  the  mortgagee  has  obtained  a  decree  of  foredosnre,  if  he  have 
not  enjoyed  the  premises,  nor  taken,  nor  attempted  to  take,  pesseesion  of 
them.    Juttm  ▼.  Bnoi,  654. 

&e  UsvRr  1,  3. 
EECEIPTOR,  Af  Actio*  7;  Attacbxsnt  9,  19;  Etidbtcb  9;  ivns- 

DICTIOW  9. 

RECOGNIZANCE. 

I.  In  CB  if^on  of  scire  fMat  upon  a  recognizance  for  a  review  the  plaintiff  can 
lecofer,  as  damages,  whatever  he  has  lost  by  the  delay  occasioned  by  the 
review,  together  with  additional  cost ;  but  when  there  has  been  no  loss  of 
p'incipdlf  there  can  be  no  recovery  of  mferetf.    Roberts  v.  Warner ^  46. 

3.  Therefore  where  the  debtors,  at  the  time  of  the  rendition  of  the  judgment, 
from  which  the  review  was  taken,  were  totally  insolvent,  and  so  continued 
until  the  time  find  judgment  was  rendered,  it  was  held  that  interest  could 
not  be  recovered,  as  *'  intervening  damages,**  on  scire  facias  against  the  ^- 
eoguizor  for  the  review.    Ih, 

3.  A  writ  ofantdita  querela  is  within  the  statute, — Rev.  St  c.  28,  §  5, — ^which  re« 
quires  a  recognizance  to  be  taken  to  the  defendant  for  his  costs,  &c. ;  and  a 
pufficient  minute  of  such  recognizance  must  appear  upon  the  writ  8Uco  r. 
EMbisrt,  118. 

4.  A  minute  of  a  recognizance,  in  which  no  sum,  is  stated,  as  the  forfeiture,  is 
of  no  binding  force,  and  is  not  a  compliance  with  the  nquirement  of  the 
statute,  lb. 

5.  In  debt  upon  a  recognizance  for  the  prosecution  of  an  appeal  from  the  judg- 
ment of  a  justice  of  the  peace,  it  must  appear  from  the  declaration,  that  the 
recognizance  was  entered  into  before  the  justice  who  rendered  the  judgment 
appealed  from,  or  the  declaration  will  be  bad  upon  demurrer.  Keedham  et  al, 
T.  Heathf223. 

6»  A  jnstiee's  record  of  a  ncognisanee,  taken  for  the  prosecution  of  an  appeal,* 
that  the  conuoort  *' jointly  and  severally  recognized  in  the  sum  of  one  hun- 
dred dollars  for  the  prosecution  of  the  appeal  in  due  form  of  law,"  is  well 
enough,  and  is  competent  evidence  under  a  declaration,  which  alleges  that 
the  condition  of  the  recognizance  was,  that  the  appellants  **  should  prosecute 
their  said  appeal  to  eflfect,  and  ansvrer  and  pay  all  intervening  damages, 
occasioned  l^  delay  to  the  ssdd  plaintifiT,  with  additional  coete,  if  jndgBMDt 
be  afiirmed.**    McOregt  ▼.  Bakh  et  al^  562. 

7.  In  estimating  "  intervening  damages,"  in  such  case,  the  property  which  the 
appellant  had  at  the  time  the  appeal  was  taken  and  all  that  he  acquired  dur- 
inf  the  peadeney  of  the  appeal  is  to  be  taken  into  flie  aeeoimt    The  plain- 
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tiff  U  entitlad  to  recover  the  valae  of  kie  dbnot  of  eoUeeting  hie  debt  dann; 
the  time  of  the  eaipeneion  of  hie  execution.  lb, 
6,  A  recognizance,  taken  by  a  jadge  of  the  county  court  in  Tacation,  for  the 
due  appearance  &c.  of  one  who  has  been  committed  by  a  magistrate  upon  a 
wanant  issued  in  a  case  for  bastardy,  becomes  itself,  upon  being  returned 
and  filed  in  the  county  court,  a  part  of  the  record,  and  is  not  required  to  be 
enrolled  by  the  clerk.    Blood  ▼.  JMbmU  et  oL,  998. 

9.  In  an  action  upon  such  recognizance,  in  which  it  is  averred  in  the  declaia- 
tion  that  the  recognizance  was  recorded  in  the  county  coart  and  profert  is 
made  of  the  record,  the  proper  proof,  on  the  plea  of  mdHd  record,  if  the  suit 
is  in  the  same  court,  is  an  inspection  of  the  original  recognizance.    lb, 

10.  In  order  to  exonerate  the  bail,  in  such  case,  from  his  liability  for  his  prin- 
cipal, there  must  have  been  an  actual  surrender  of  the  principal  into  the  cus- 
tody of  the  officers  of  the  court,  and  this  must  be  evidenced  by  an  cnMurdHr 
entered  upon  the  record.  It  is  not  sufficient  that  the  principal,  at  the  term 
of  the  county  court  to  which  the  proceedings  are  made  returnable,  enters  an 
appearance  in  the  action  by  attorney,  and  himself  attends  coort,  prepared  for 
atrial.    lb. 

11.  In  a  declaration  upon  such  recognizance,  an  averment,  that  the  court,  on 
default,  taxed  the  coste  in  the  original  action  at  a  certein  sum  named,  it  not 
considered  as  a  dttcriptwe  aoermeiU^  but  only  as  an  aoertaaU  of  a  fact ;  and  if, 
on  the  production  of  the  record,  it  does  not  appear  that  the  coart  taxed  the 
costs,  it  is  no  ground  for  objection,  upon  the  plea  ofmUtid  record.    lb. 

RECORD. 

1.  Any  fiict,  which  should  be  matter  of  record,  should  be  proved  by  the  record. 
Shenoin  v.  Bugbee^  337. 

9.  An  indorsement  upon  a  paper,  that  it  has  been  "  received  into  record,"  is 
not  a  compliance  with  a  law  which  requires  it  to  be  recorded ; — the  record 
must  be  made  by  actually  transcribing  the  paper  into  a  book  kept  for  that 
purpose.     BiwUt  v.  Sandgatef  619. 

Am  EviDXHCB  S33;  Rvcoonxzahcx  8;  Schools;  Variahck  I. 

REFERENCE. 

1.  If  it  do  not  appear  finom  the  rule  of  reference  of  a  case,  that  the  referee  was 
required  to  decide  the  case  upon  strictly  legal  ground,  nor  finom  his  report, 
that  he  intended  so  to  decide  it,  his  report  will  not  be  set  aside,  though  he 
may  have  mistaken  the  law  in  his  decision.    Skeen  tt  al  v.  Wardnoorth,   297. 

3.  If  the  county  court  have  not  original  jurisdiction  of  an  action  commenced  in 
that  court,  yet,  if  the  parties  mutually  agree  to  a  reference  of  the  action,  under 
na  order  of  court,  and  it  is  referred,  the  objection  on  account  of  the  want  of 
jurisdiction  is  thereby  waived.    Mu^fleU  v.  Scott,  63i. 

REVIEW. 
1.  The  de&ndint  filed  a  plea  in  offiwt  to  the  plaintiff  *•  demand,  bat,  at  the  fint 
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trial,  nibttiitled  no  proof  in  rapport  tbftreof,  and  tlie  plaintiir  recorerad  a 
judfment  tat  his  whole  claim.  The  defbodant  then,  bj  leave  of  coart,  filed 
an  additional  plea  in  oilaet,  foanded  upon  the  aame  labject  matter,  and,  at  a 
•nheequent  term,  introduced  evidence,  and  to  &r  suitained  his  offset,  that 
the  plaintiff  lecoveied  judgment  for  but  a  part  of  his  claim ;  and  it  was  held 
that  the  plaintiff  was  not  entitled  to  a  review.  Chaman  v.  Lane,  68. 
3.  When  judgment,  in  the  county  court,  is  rendered  in  favor  of  the  defendant, 
upon  demurrer,  without  his  having  exercised,  or  waived,  his  right  of  review, 
in  a  case,  in  which,  if  judgment  were  rendered  against  iiim,  there  could  be  no 
controversy  as  to  the  amount  of  damages,  and  the  plaintiff  excepts,  and  the 
judgment  is  reversed  by  the  supreme  court,  the  supreme  court  will  proceed 
to  assess  the  damages,  and  will  not  allow  the  defendant  to  review.  Semb. 
Attef  d  al.  v.  Bankof  WhUdtaB,  435. 

8e€  RscooNizANcx  1,  2;  Writ  of  Rxvixw. 

SALE. 

1.  A  contract  of  sale,  upon  condition,  vests  no  title  in  the  vendee  until  the 
performance  of  such  condition,  unless  the  performance  is  waived.  ManwtB^ 
jSdm%  V.  Brigg$i  176. 

2.  A  mere  mfental  determination  to  rest  satisfied  with  the  non-performance  of 
such  condition,  not  procured  by  the  vendee  nor  notified  to  him,  will  not  op- 
erate  as  a  waiver  of  such  condition,  so  as  to  vest  the  property  in  the  article 
sold  in  the  vendee.    lb, 

3.  A  concurrent  possession  of  personal  property  by  the  vendor  and  vendee, 
after  the  sale  of  the  property,  renders  the  sale  fraudulent  par  te,  as  to  the 
creditors  of  the  vendor ;  but  the  joint  possession,  to  have  that  effect,  must 
appear  to  be  of  the  same  description,  in  the  use,  occupancy  and  disposition 
of  the  property,  as  that  of  joint  owners.    Ball  v.  JRirsonc,  271. 

4.  What  constitutes  a  concurrent  possession  is  a  question  of  law,  to  be  deter- 
mined by  the  court ;  but  the  jury  must  decide  what  facts,  tending  to  show 
such  possession,  are  established  by  the  evidence.    lb, 

&  And  the  same  change  of  possession,  which  is  required  in  ease  of  the  sale  of 
personal  property,  is  required  where  personal  property  is  assigned  for  the 
benefit  of  the  assignee,  as  creditor  of  the  assignor,  and,  after  payment  of  his 
claims,  for  the  benefit  of  the  creditors  generally  of  the  assignor.    lb. 

0.  But  where  the  property  assigned,  in  such  casse,  consisted  of  a  store  of  goods, 
and  the  assignee  was  the  owner  of  the  store,  and  of  the  land  on  which  it 
stood,  and,  immediately  upon  the  execution  of  the  assignment,  took  down 
the  sign  of  the  assignor,  and  hired  anew  the  clerk  who  had  been  before  em- 
ployed by  the  assignor,  and  took  the  control  of  the  store,  and  opened  a  new 
set  of  books,  and  was  present  personally  in  the  store  most  of  the  time  aAer 
the  assignment,  attending  to  the  business  of  the  store,  and  until  the  time 
the  goods  were  attached  as  the  property  of  the  assignor,  it  was  held  that  a 
joint  possession  by  the  assignee  and  assignor,  sufficient  to  lender  the  sale 
fraudulent  in  law  as  against  the  creditors  of  the  assignor,  was  not  established 
by  proof  that  the  assignor,  after  the  assignment,  continued  in  the  store,  and 


74»  INIHSX. 


•ted  in  making  as  in^antoiy  of  Ihe  faodt,  and  UmI  ka,  and  tW  deik  pn» 
▼ioualy  amployed  bf  hiin,  eoatinaad,  while  ttakiag  the  inventoiy,  to  aell 
foods  to  the  customers,  aad  that,  when  the  InTentarj  waa  completed,  the 
aaiignor  took  the  books  to  his  own  hooee  and  posted  them,  and  made  settle- 
ments with  those  who  had  accounts  thenon,  and,  when  balances  were  fiHind 
afsinst  him,  gave  memoranda  of  the  amount,  to  be  earned  to  the  store, 
where  the  amount  was  paid  in  goods,  and  that,  after  about  a  week,  the  books 
were  returned  to  the  store,  and  from  that  time  the  assignor  was  in  the  store, 
settling  with  his  customers,  taking  notes  and  pay  lor  balances  due,  and, 
when  the  balances  were  against  him,  paying  therefor  in  goods  out  of  the 
store,  and  also,  by  the  consent  of  the  assignee,  paying  in  goods  from  the  store 
hii  outstanding  due  bills  which  were  made  payable  in  goods,  and  that  he 
•old  goods,  and  waited  upon  customen,  and  took  goods  for  the  use  of  his 
lamily,  which  were  charged  to  him  upon  the  books  of  the  assignee,  and  had, 
in  many  instances,  the  sole  charge  and  care  of  the  store,  selling  goods  and 
taking  pay,  in  the  absence  of  the  assignee  and  of  the  clerk.    lb.  > 

7.  The  declantions  of  the  vendor  of  personal  property,  as  to  the  chancter  of 
the  sale  made  by  him,  are  not  evidence  against  the  vendee,  in  an  action  of 
trespass  brought  by  the  vendee  against  the  creditors  of  the  vendor,  who  have 
attached  the  property  as  belonging  to  the  vendor,  notwithstanding  such  dec- 
larations were  made  before  the  attachment,  and  while  the  vendor  still  re- 
tained the  property  in  his  possession.    EUUv,  Howard  it  <d^  330. 

8.  Where  a  sleigh,  in  an  unfinished  state,  was  in  the  shop  of  a  painter,  who 
was  to  finish  it  by  a  time  specified,  and  the  owner  of  the  sleigh  went  to  the 
•hop  with  the  plaintiff  and  there  sold  the  sleigh  to  to  the  plaintiff  at  a  price 
agreed  upon,  and  no  payment  was  made,  and  the  sleigh  was  not  then  actu- 
ally delivered  to  the  plaintiff,  but  it  was  agreed  that  the  sleigh,  when  fin- 
ished, should  be  delivered  to  the  plaintiff,  and  the  painter,  who  was  present, 
was  directed  to  deliver  the  sleigh,  when  finished,  to  the  plaintifij  and  agreed 
to  do  so,  It  was  held  that  the  plaintiff  might  maintain  trespass  against  tho^ 
defendant,  a  sheriff,  who  attached  and  took  away  the  sleigh,  before  it  was 
finished,  upon  a  writ  of  attachment  against  the  vendor.    WSBard  t.  LkM^ 

418. 

8u  AssioNMsirT  2;  Cohtract  11,  12. 

SCHOOL  DISTRICT. 

1.  It  is  necessary  that  the  warning  for  a  meeting  of  a  school  district  should  bo 
recorded  by  the  district  clerk.    Skerwin  v.  Bugf^M,  337. 

2.  If  it  do  not  appear  from  the  record  of  the  warning,  in  such  case,  that  the 
hour  of  the  day  for  the  meeting  was  specified  in  the  warning,  the  defect  can- 
not be  supplied  by  parol  evidence,  that,  in  the  original  warning,  the  hour 
for  the  meeting  was  named.    lb, 

3.  Nor  can  the  collector  of  a  tax,  raised  at  such  meeting,  who  seeks  to  justify 
the  taking  of  property  by  virtue  of  his  warrant,  be  allowed  to  supply  sock 
defect  in  the  record  by  parol  evidence,  that  all  the  legal  Toten  in  the  dia- 
trict  were  present  at  such  meeting,  and  voted  upon  the  qjoostion  of  ; 
the  tax.    lb. 
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4.  Amy  tet,  wfakh  •\t&M  be  matter  of  record,  ehoiiM  be  prored  hy  Ibe  ree* 
ord.    lb. 

SCIRE  FACIA9,  See  Rscoghizancx  1,  9. 

SET  OFF,   Su  Book    Account    9,   10,  11;  Chancsbt    23;  REriEw; 
Trvstxi  Pkoc£8«  11. 

SETTLEMENT,  &#  Pook. 

SETTLEMENT  OF  ESTATES,  See  Probate  Court. 

SHERIFF. 

1.  As  officer,  when  eernng  a  writ  and  attaching  propertf  ,  acta  aa  the  agent  of 
the  plaintiff;  and  when  the  parties  to  the  writ  have  diaiolTed  the  attachment 
by  settling  the  suit,  the  officer  has  no  farther  Hen  upon  the  property  attached, 
and  has  no  rigbt  to  retain  it  in  hit  hands  ae  security  for  his  services.  Fdker 
▼.  Emer»9n,  101. 

2.  Where  a  creditor  pntf  a  writ  of  attachment  against  his  debtor  into  the  hands 
of  a  sheriff,  and  directs  the  sheriff  to  attach  certain  property  as  the  property 
of  the  debtor,  and  tenders  to  him  a  suitable  bond  of  indemnity  for  so  doing, 
and  the  sheriff  refuses  to  attach  the  property,  the  creditor  cannot  sustain  an 
action  against  the  sheriff  for  such  refusal,  if  the  property,  which  the  sheriff 
was  directed  to  attach,  was  in  fact  the  property  of  a  person  other  than  the 
debtor.    Baehimon  etoLyr,  XmO,  133. 

3.  A  contmct  entered  into  to  indemnify  a  sheriff  for  a  pa$t  neglect  is  not 
Toid  for  illegality.    HaU  t.  HmUoim,  244. 

See  Attacbmsnt  1-4 ;   EriDSircs  18 ;  Esscunov   5 ;  Fees  ;  Pbocxss  I ; 
Promissory  Notbs  19;  TBnsTBB  Process  2,  4. 

SLANDER. 

1.  Where  the  declaration,  in  an  action  for  slander,  consisted  of  two  connts, 
the  one  for  words  charging  the  plaintiff  with  peijury,  and  the  other  for 
words  charging  him  with  theft,  and  the  plaintiff  introduced  evidence  in  sup- 
port of  both  counts,  it  was  held  that  he  might,  at  auy  time  before  verdict, 
abandon  one  count,  and  that  there  was  no  error  in  the  court  in  permitting 
him  to  do  so,  and  in  directing  the  jury  to  lay  out  of  the'  case  all  the  testimo- 
ny, applicable  to  that  count,  which  had  been  introduced.  JSSrkaldU  v.  Pctge, 
2fi6. 

2.  Where,  in  an  action  for  slanderous  words,  there  was  an  attempt  on  the  part 
of  the  defendant  to  impeach  the  credit  of  the  witnesses  by  whom  the  speak- 
ing was  proved,  it  was  held  that  the  plaintiff  was  entitled  to  prove,  as  tend- 
ing to  soatain  the  credibility  of  the  witnesses,  that  the  witnesaes  resided  in 
Urn  State  of  New  Tock,  and  that  the  defendant  had,  by  eoUcUatwn,  money y  and 
Iftmte,  eoidaaTDfed  to  indmce  them  to  dectine  attending  eonrt  and  teatiiyng 
ift  At  caaa.    Hsbabp,  X,  diaseiitipg.    lb. 
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3.  Bat  tnch  tottiiiionj  would  not  be  sdmiiuUe,  to  prove  maUe»  on  Uie  pntt  of 

the  defendant    16. 

BTATUTIT. 
1.  The  Btatnte,  which  leqnires  a  certificate  to  be  made  upon  a  writ  of  the  "  daj, 
month  and  year  when  the  same  was  signed,''  is  one  afiecting  the  remedy, — 
and  the  statute  in  force  at  the  time  the  action  is  commenced  must  gOTenu 
PaBard,  q.  t,  v.  Wilder,  48. 

9.  Where  a  statute  prohibits  any  thing  to  be  done,  an  act  done  in  contraren- 
tion  of  the  prohibition  must  be  adjudged  void  and  inoperative,  if  the  statute 
cannot  otherwise  be  made  effectual  to  accomplish  the  object  intended  by 
its  enactment.    Nd$on  y.  Dmiiovt,  73. 

3.  In  the  construction  of  a  statute  regard  must  be  had  to  the  intention  of  the 
makers  of  it ;  and  this  intention,  many  times,  is  to  be  ascertained  fitom  the 
occasion  or  necessity  of  making  the  statute.  DiMon  t.  Vi,  MUwd  Fin  Bu. 
Cb..  369. 

4.  The  history  of  the  legislation,  in  the  State,  in  reference  to  the  subject  mat* 
ter  of  a  particular  statute,  may  be  referred  to,  as  tending  to  aid  in  the  con- 
struction to  be  given  to  the  statute.    Eemy  v.  TNImoh^  479. 

&  Where  the  literal  interpretation  of  a  statute  would  lead  to  a  gross  absurdity 
of  restriction,  the  court  will  extend  its  application  to  cases  within  the  same 
equity,  though  at  the  expense  oi  forcing  the  construction  of  the  toonb.    Id. 

6.  That  a  complaint  ibr  bastardy  concludes  with  praying  that  the  defendant 
may  be  made  to  answer,  &c.,  agreeable  to  a  certain  statute  law  of  this  state, 
describing  it,  which  statute  was  in  fact  repealed  before  the  complaint  was 
made,  is  no  ground  for  objection, — the  complaint  being  sufficient  without 
any  reference  to  the  statute.  The  court  will  take  notice  of  the  general 
sUtutes  of  the  sUte.    Blood  v.  MorrUl  tt  al,,  598. 

Se$  AOTIOHS   PXNAL  9. 

SURPRISE,  Be*  Nxw  Trial. 

TAXES. 

1.  A  recital,  in  the  deed  of  a  collector  of  a  land  tax,  that  "he  has  in  all  things 
pursued  the  directions  of  the  statute,"  is  not  prima  facie  evidence  of  such 
fact }  but  the  person  claiming  under  such  deed  must  show  that  every  sub- 
stantial requisite  of  the  law  was  complied  with.    Broton  et  al,  v.  Wright^  07. 

2.  When  no  possession  has  been  taken  under  such  deed,  no  presumption  in  its 
fiivor  can  be  claimed  from  its  antiquity, — ^but  rather  the  contrary.    Ih, 

d.  If  the  warrant  to  such  collector  mis-recited  the  time  at  which  the  stntuttt 
was  enacted,  by  virtue  of  which  the  tax  was  levied,  the  warrant  is  void,  and 
the  collector's  deed  of  land  sold  under  it  will  convey  no  title.    Ih, 

4.  Under  the  third  section  of  the  statute  of  1807,  relative  to  the  sale  of  lands 
jToT  non-payment  of  taxes,  which  required  the  town  clerk  to  record,  within  a 
specified  time  after  the  sale,  '*  the  advertisements  at  length,  and  the  title,  the 
volume,  the  number  and  the  date  of  the  papers  in  which  they  were  insertsd," 
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it  was  held  tbat  a  record  of  such  advertiaementi,  made  by  the  town  clerk 
from  the  copj  of  the  same,  certified  bj  him,  in  the  salee  book  of  the 
collector,  waa  not  a  compliance  with  the  statute,  and  that  the  collect- 
or's deed  of  land  sold^  when  the  record  had  been  thus  mode,  was  of  no  effect 
•to  prove  the  title  ^-^-and  it  was  held  that  the  fiiet  that  the  record  was  thna 
made  might  be  shown  bj  the  parol  evidence  of  the  town  clerk  who  made 
'  the  record.    GsrTMntn'  t.  Sawyer  d  al,  121. 

5.  Where,  in  order  to  prove  that  the  collector  of  a  land  tax  had  execnted  a 
bond  to  the  committee  appointed  to  superintend  the  expenditare  of  the  taz, 
as  required  by  statute,  the  bond  itself  was  produced,  it  was  held  tbat  its  exe- 
cution might  be  proved  by  one  of  the  committee,  to  whom  it  was  executed, 
and  that  it  was  not  necessary  to  call  the  subscribing  witnesses,  although 
Ibey  were  living,  and  within  reach  of  process.     Onndler  v.  GsstocS,  580. 

6.  Personal  property,  not  in  the  possession  of  a  tenant,  is  to  be  taxed  in  the 
town,  in  which  the  owner  resides.  The  fifteenth  section  of  the  statnte 
relating  to  the  general  list, — Rev.  St.  544, — does  not  furnish  a  different 
rule,  as  to  the  property  therein  specified,  where  the  owner  resides  in  this 
state.    JNoody.Sayr9y  609. 

7.  And  it  makes  no  difference,  that  the  person  assessed  consented  that  the 
property  should  be  set  to  him  in  the  list  of  a  town  where  he  does  not  re- 
side, and  that  be  gave  to  the  listers,  in  such  town,  a  list,  specifying  the  par- 
ticular property  thereon.    lb. 

8.  In  this'case,  the  plaintiff,  who  was  an  inhabitant  of  the  town  of  N.,  was  the 
owner  of  a  stallion,  which  he  was  intending  to  keep,  during  the  summer  of 

'  1840,  in  the  towns  of  N.  and  T.,  and,  prior  to  the  first  day  of  Ap^, 
1840,  he  took  the  horse  to  T.,  and  kept  him  there  until  sometime  after  that 
day,  with  the  intention  of  having  the  horse  set  to  him  in  the  list  of  that 
town  ;  and  in  the  month  of  April  he  gave  in  his  list  to  the  listers  of  T., 
specifying  the  horse,  and  the  same  was  incorporated  by  them  in  the  grand 
list  of  the  town.  Subsequently  the  horse  was  set  to  the  list  of  the  plaintiff 
in  the  town  of  N.,  where  he  resided,  and  be  was  compelled  to  pay  taxes  on 
him  there;  of  which  fact  he  apprised  the  defendant,  who  was  constable 
of  T.,  when  he  called  upon  the  plaintiff  for  the  taxes  assessed  against  him 
on  the  list  which  he  had  given  to  the  listers  in  T.  And  it  was  held  that 
the  proceedings  of  the  listers  in  T.  were  illegal,  and  that  the  assessment  of 
the  tax  against  the  plaintiff  was  void,  and  that  the  plaintiff  might  maintain 
an  action  of  trover  against  the  defendant  for  property  distrained  by  him  to 
satisfy  said  tax.    lb. 

Sn  Fsxs. 

TENANCY  IN  COMMON. 

1.  In  case  of  tenancy  in  common  of  real  estate,  the  right  of  part  of  the 
tenants  to  recover  in  ejectment  is  not  affected  by  the  fiict  that  the  rights  of 
their  co-tenants  are  barred  by  the  operation  of  the  statute  of  limitations. 
McFaHiuid,  JMr,  v.  Staiu,  165. 

Sec  Ejxctmxitt  3. 
94 
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TENANT  BY  THE  CURTESY,  See  Dbbi>;  ArrAcamrr. 

TENDER. 

1.  When  a  pezvon  indebted  to  another  makei  a  tender  of  the  ama  daa»  whiek 
is  refased,  and  an  action  is  afterwards  conunenced  before  a  justice  of  tiie 
peace,  the  party  mfliking  the  tender  mast  plead  it  speciallj  at  the  trial  bdbm 
the  JQStiee,  if  he  intend  to  rely  npon  it;— it  is  not  tuiBcient  that  ha  tjfir 
to  produce  the  money  before  the  justice,  but  neglect  to  do  so,  in  conseqoeaee 
of  the  other  party's  saying  to  him  that  that  was  not  what  he  wanted,  that  he 
wanted  moroi  and  that  it  was  of  no  conseqaence.    Griffin  t.  2Vseis  3&. 

3.  A  tender  of  performance  of  a  condition  precedent,  aa  the  payment  of  a  note, 
entitles  the  party  to  a  peiformance  on  the  other  side ;  and  no  farther  oSta  ia 
required,  nor  is  it  necessary  to  bring  the  money  into  court,  until  the  dafead- 
ant  demands  it     Wathbwn  e(  mc  y.  Daoeyf  82. 

3.  If,  upon  a  note  payable  in  leather  on  a  given  day,  the  defendant  inra  oat 
leather  unsealed,  which,  by  law,  is  required  to  be  sealed  before  it  ia  olBlMd 
for  sale,  or  if  he  turn  out  leather  which  has  been  sealed  as  bad  leathiw,  such 
teader  cannot  avail  the  defendant  as  a  bar  to  an  action  on  the  note.  JEflsM 
V.  Parkhunty  105. 

4.  The  plaintiff,  in  ejectment,  must  have  a  right  of  action  at  the  time  of  fiaal 
judgment.  If;  therefore,  the  action  be  founded  upon  a  mortgage,  and  the 
defendant,  at  any  time  before' final  judgment,  tender  to  the  plaintiff  tha 
amount  due  upon  the  debt  secured  by  the  mortgage  and  the  costs  in  the  ac- 
tion of  ejectment,  the  plaintiff's  right  of  action  upon  the  mortgage  is  taken 
away,  and  he  can  no  longer  claim  judgment  in  his  favor,  in  the  ejectment 
JUcDamtU  v.  Beed  et  aL,  674. 

5.  And  if  the  plaintiff,  in  such  case,  claim  title  to  the  demanded  premises  by 
virtue  of  several  mortgage  deeds,  which  describe  diatinct  parcela  of  land,  and 
were  given  to  secure  distinct  debts,  the  tender  may  be  made  of  the  amount 
due  upon  the  debts  secured  by  part  of  the  mortgage  deeds,  and  the  plaintifTa 
right  of  action,  as  to  the  premises  described  in  those  deeds,  will  Uiereby  bo 
taken  away  j  and  it  makes  no  difference,  in  this  respect,  whether  the  deeds 
were  originally  executed  to  different  individuals,  and  have  come  to  the  pres- 
ent plaintiff  by  assignment,  or,  Bo-  Hsbaed,  J.,  whether  they  were  all  orig- 
inally given  to  the  plaintiff    Jb. 

6.  Audit  is  not  necessary  that  the  defendant,  in  such  case,  having  made  a  legid 
tender,  should  show  that  the  tender  has  been  kept  good,  and  bring  the  mon- 
ey into  court;  it  is  sufficient,  to  entitle  him  to  a  recoveiy,  fox  him  to  prove 
the  making  of  the  tender,  and  the  refusal,  on  the  part  of  the  plaintifi;  to  re- 
ceive it    lb. 

See  Ejictmevt  10. 

TIME,  &tEJSCTag>Tll;  EtioxhosSS;  Writ  of  Ritibw. 
TOWN  CLERK,  See  Evidbrce  28. 
TOWNS,  See  Licinsx  1, 2;  Poor  1,  8, 3, 7. 
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TRESPASS. 

1.  Hay,  or  grain  in  the  straw,  may  be  allacbed  by  the  officer's  leaving  a  copy 
of  the  writ  of  attachment  in  the  town  clerk's  office  of  the  town  where  the 
property  is  situated ;  and  the  leaving  tuck  copy  gives  to  the  officer  the  con- 
structive possession  of  the  property,  and  title  and  possession  sufficient  to 
enable  him  to  maintain  an  action  therefor  against  any  one  who  subsequently 
removes,  or  converts,  the  same.    Ihanam  v.  Clat-k,  82. 

2.  It  is  not  necessary,  in  such  case,  that  the  officer  see  the  property,  or  go  near 
it;  and  it  is  sufficient,  if  the  copy  of  the  attachment  be  left  by  him  with  the 
debtor  at  any  time  before  the  legal  lime  of  service  upon  the  writ  expires.    lb. 

3.  The  officer,  in  such  case,  may  maintain  trespass  against  another  officer, 
who,  subsequent  to  the  leaving  the  copy  in  the  town  clerk's  office,  and  be- 
fore the  copy  is  delivered  to  the  debtor,  attaches  and  removes  the  same  prop- 
erty by  virtue  of  a  legal  writ  of  attachment  against  the  same  debtor.    lb. 

4.  In  regard  to  injuries  to  the  person,  or  to  personal  property,  where  the  in- 
jury is  direcUy  inflicted  by  a  forcible  act,  as  where  a  blow  is  given  to  a 
person,  or  an  act  of  violence  is  committed  upon  his  beast,  or  other  proper- 
ty, causing  injury,  the  party  aggrieved  lias  generally  no  choice  of  actions' 
and  trespass  is  4jis  only  remedy ;  but  if  he  have  sustained  a  forcible  injury, 
effected  by  means  flowing  from  the  net  of  the  defendflni,but  not  operating 
by  the  very  force  and  impulse  of  ilmt  act,  he  may  sustain  either  trespass  or 
case.     Waterman  y .  HaU  et  al^  128. 

6.  If  the  ollimaie  injury  consists  neither  in  (be  act  of  the  defendant,  nor  in 
the  continued  physical  impulse  of  tiiat  act,  tiie  plaintiff  may,  as  he  more 
frequently  mutt^  proceed  in  case.     R. 

6.  In  this  case  the  injury  alleged  consisted  in  driving  the  plaintiff's  beast 
upon  a  fence,  whereby  its  death  wss  caused,  and  it  was  held  that  either 
trespass,  or  case,  would  lie.    lb. 

7.  Where  two  creditors  sue  out  separate  writs  of  attachment  against  the  same 
debtor,  and  put  the  writs  into  the  hands  of  the  same  officer,  who  serves  them 
at  the  same  time  by  attaching  upon  them  the  same  property  of  lM  debtor, 
they  hre^  prima  facie,  jointly  concerned  in  the  taking  of  the  property,  and 
must  be  so  holden,  in  an  action  of  trespass  brought  against  them  and  the 
officer  for  such  taking;— but  it  is  competent  for  either  of  the  defendants  to 
show  that  he  had  no  concern  in  the  taking,  or  that  the  taking  on  the  two 
wriU  was  at  different  times.    EOisY.  Howard  dal^  330. 

8.  Where  the  defendants  in  an  action  of  trespass  had  attached  the  property 
of  the  plaintiff  as  the  property  of  the  debtor  of  two  of  the  defendants,  and 
the  attaching  officer,  who  was  also  made  defendant  in  the  action  of  trespass, 
had  delivered  the  property  to  a  third  person,  who  executed  a  receipt  there- 
fox,  thereby  promising  to  re-deliver  the  property  to  the  officer  upon  demand, 
and  the  plaintiff  commenced  his  said  ^tion  of  trespass,  and  then  assigned 
his  claim  in  said  action  to  the  said  receiptor,'  and  judgment  was  afterwards 
duly  obtained  and  execution  issued  in  the  suit  in  which  the  attachment  was 
made,  and  the  officer  having  the  execution  duly  demanded  the  property  of 
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the  receiptor,  and  the  receiptor  refused  to'sunender  the  property,  and  re- 
tained it  in  his  possession,  it  was  held  that  the  defendants,  on  the  trial  of 
the  action  of  trespass,  were  not  entitled  to  give  in  evidence,  in  mitigation  of 
damages,  such  refusal  on  the  part  of  the  receiptor,  they  never  having  offered 
to  surrender  to  him  his  receipt,  or  discharge  him  from  his  liability  thereon. 
lb. 

9.  If  persons,  having  a  Umxtitd  judicial  authority,  do  any  act  beyond  the  scope 

of  their  authority,  they  make  themselves  trespassers.    Blood  v.  Sayn^  609. 

Sn  Ez'rs  &,  Adm'rs  6;  Sale  8. 

TROVER. 

1.  An  administrator,  suing  in  trover j  may  always  declare  in  his  representative 
capacity,  when  the  property  belongs  to  the  estate.  And,  J^  Rsdfisld,  J., 
if  he  has  once  had  actual  possession  of  the  property,  he  may  maintain  an  ac- 
tion of  trover  for  it  in  his  own  name.    Maauiod^  jldm%  v.  Briggt^  176. 

2.  If  there  have  been  a  tortious  use,  or  taking,  of  property,  a  subsequent  de- 
mand of  it  will  not  operate  as  a  waiver  of  such  conversion,  nor  entitle  the 
defendant  to  prove  an  offer  to  return  upon  such  demand.    Id. 

3.  If  property  be  bailed  for  a  specified  time,  and,  before  the  term  expires,  the 
bailee  destroy  the  property,  the  bailor  may  sustain  trover  against  him  for 
its  value.    JiSoru  v.  Crawford^  499. 

Su  Fixtures  2;  Taiss. 

TRUSTEE  PROCESS. 

1.  When  one  summoned  as  trustee  is  adjudged  trustee  by  the  county  court,  the 
principal  debtor  in  the  case  may  file  and  prosecute  exceptions  to  such  de- 
cision.   HurUmri  v.  Hkks  etal/fy  2V.,  193. 

2.  A  deputy  sheriff,  who  has  received  an  execution  for  collection,  and  who  has, 
during  its  life,  collected  the  money  due  upon  it,  may  be  held  as  trustee  of 
the  execution  creditor  for  the  amount  so  collected,  if  he  have  it  in  his  hands 
at  the  i^me  of  the  service  of  the  trustee  process  upon  him ;  and  his  liability 
is  not  affected  by  the  &ct  that  the  execution  creditor  has  never  demanded  of 

*»     him  payment  of  such  money.    /6. 

3.  An  attorney  who  has  a  demand  in  his  hands  for  collection  at  the  time  of  the 
service  of  trustee  process  upon  him  as  trustee  of  his  client,  for  whom  he 
holds  the  demand,  may  be  held  as  trustee  of  the  client,  if  he  collect  the 
money  upon  the  demand  after  such  service,  but  previous  to  the  making  his 
disclosure,    lb. 

4.  A  deputy  sheriff  held  chargeable  as  trustee  for  money  collected  by  him  on 
execution,  as  in  Hturlbyrt  v.  IRck»  ttttlfy  TV.,  anU,  page  193.  BidUtrd  v.  Sdu 
etal,^  2>.,  198. 

5.  One  summoned  as  trustee,  who  discloses  a  sum  of  money  in  his  hands  be- 
longing to  the  principal  debtor,  bht  that  he  has  been  adjudged  chargeable  as 
trustee  for  the  same  sum  in  a  prior  suit  against  the  debtor,  must  be  dis- 
charged, and  his  costs  must  be  taxed  against  the  plaintiff  in  the  suit,  and 
not  be  deducted  from  the  amount  found  in  his  hands.    lb. 
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6.  Under  the  statate  of  this  State,  relative  to  traatee  processj-ti  minor  may  he 
he  charged  as  trustee  for  anj  indehtedn^  to  the  principal  debtor  for  fMeetto- 
ne$,  or  for  anj  specific  goods  and  chattels  of  the  priaeipal  debtor  in  his  hands. 
Bknnk^t,  J.     Wilder  doLY.  Eldridgt  ^  2V.,  226. 

7.  But  it  is  as  necessary  that  a  minor  should  defend  by  guardian  in  a  trustee     ^ 
process,  as  in  any  other  case,  and  his  guardian,  if  he  have  one,  must  be  cited 

in ;  and  if  this  is  not  done,  the  plaintiifmust,  at  his  peril,  apply  to  the  court 
to  appoint  a  guardian  ad  Utem,    Ih, 
6,  But  if  the  trustee,  though  a  minor  at  the  time  of  the  service  of  the  trustee 
process,  become  of  age  before  disclosure  is  made,  it  is  not  then  necessary  to 
appoint  a  guardian  ad  Utem.    lb. 

9.  But  where  a  minor,  previous  to  the  service  of  the  trustee  process  upon  him, 
had  purchased  of  the  principal  debtor  a  horse,  and  given  his  note  therefor,  but 
under  an  agreement,  that,  if  the  horse  proved  unsound,  he  might  return  the 
horse  and  receive  back  the  note,  and,  after  the  service  of  the  trustee  process, 
and  before  he  became  of  age,  he  did  rescind  the  contract  and  deliver  the 
horse  to  the  principal  debtor,  and  after  he  became  of  age  he  made  his  dis* 
closure,  setting  forth  these  fiicts,  and  no  guardian  had  ever  appeared  for  him, 
or  been  appointed  by  the  court,  it  was  held  that  he  could  not  be  held  charge- 
able as  trustee.    lb. 

10.  Where  exceptions  are  taken  to  the  decision  of  the  county  county  court  in 
discharging  a  trustee,  and  the  supreme  court  affirm  that  judgment,  they  will 
also,  pro  format  affirm  the  judgment  against  the  principal  debtor  without 
costs.    Jb. 

11.  Where  several  trustees,  summoned  under  the  trustee  statute,  disclose  a 
joint  indebtedness  to  the  principal  debtor,  and  one  of  the  trustees  claims  that 

the  principal  debtor  is  indebted  to  himself  and  a  third  person  as  partners, 
such  individual  trustee  will  not  be  allowed  to  set  off  this  claim  against  the 
joint  indebtedness  of  himself  and  his  co-trustees.     WeOe  v.  Mue  4^  2V.,  503. 
8te  AsBiGNMXNT  8 ;  Chancert  5. 

USE  AND  OCCUPATION,  &e  Lakdcord  d&  Tenant  5;  ^ickvsx  1. 

USURY. 

1.  To  avoid  a  note  for  usury,  it  must  be  proved  that  an  usurious  agreement 
was  made  between  the  parties  at  the  time  when  the  money  for  which  the 
note  was  executed  w  as  loaned.    Jtdm*r  of  Hammond  v.  Smith,  281. 

2.  Proof  of  payment  of  usurious  interest  upon  a  note  affords  only  presurftp- 
tive  evidence  that  a  previous  usurious  agreement  had  been  made ;  and  the 
court,  even  if  they  presume  that  an  usurious  agreement  was  made,  will  not 
proceed  &rther,  and,  from  that  foct,  presume  that  that  agreement  was  made 
when  the  money  was  loaned ;  and  that  testimony  alone,  unaccompanied  by 
other  circumstances,  will  not  be  submitted  to  the  jury  to  weigh.    16. 

VARIANCE. 

1.  It  is  only  in  those  cases  where  record  proof  is  'vouched  as  proof  of  a  Act 
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hepp«iuiig  upon  «  certain  day,  that  the  date  becomes  deeeriptiye  of  the  lec- 
oid  and  a  Tariance  conaeqaently  fatal.  Bat  where,  in  a  collateral  action,  it 
!■  alleged  that  an  airect  and  eominitment  were  niade  upon  a  certain  daj, 
and,  on  trial,  the  alle|;ation  is  attempted  to  be  proved  by  the  return  of  the 
officer  who  made  the  arrest,  and  from  that  it  appears  that  the  arrest  was 
made  upon  a  different  day,  the  variance  can  have  no  efiect  upon  the  plain- 
tiff's right  of  recovery.    Henry  v.  Tlbon,  479. 

2.  The  identity  of  a  contract  is  to  be  determined  by  looking  at  its  breach ;  and 
so,  where  the  gist  of  tiie  action  is  tortj  in  the  makiog  false  representations 
knowiogiy,  the  inquiry,  wliether  there  is  a  variance  between  the  averment 
and  the  proof,  tarns  upon  the  point  whether  the  same  proof  constitutes 
equally  a  fraud  under  the  averment,  and  under  the  representation  as  in 
fact  made.     tVut  v.  J&iery,  5SS. 

JSae  AcTioir  on  tbx  Case  4-6;  Contract  10-12;  Lahdlobo  &,  Tenant 
10;  Misnomer;  Pleading  6;  Recognizance  11. 

VENUE,  See  Process  2. 

VERDICT,  See  Practice  1. 

VERMONT  MUTUAL  FIRE  INSURANCE  COMPANY. 

1.  The  seventh  section  of  the  Act  of  the  legislatnre  incorporating  the  Vermont 
Mutual  Fire  Insurance  Company,  by  which  a  time  is  limited  for  commenc- 
ing actions  against  the  Company  for  Jkosaes  by  fire,  applies  to  a  case,  where 
the  directors,  after  examining  a  claim  for  loss,  wholly  disallow  the  claim ; 
and  the  operation  of  this  section,  in  this  respect,  is  not  affected  by  the  stat- 
ute of  Nov.  18,  1839,  which  specifies  the  time  for  payment  for  such  losses. 
DitUtm  V.  Vt.  Mutual  Fire  Jiuurance  Cb.,  369. 

2.  Therefore,  where  a  member  of  the  Company,  residing  in  Windsor  County, 
suffered  a  loss  by  fire,  and  duly  notified  the  company  thereoi^  and  the  direct- 
ors, after  making  an  examination  of  his  claim,  wholly  disallowed  the  same, 
and  notified  him  of  their  determination  in  January,  and  more  than  sixty  daya 
be/ore  the  next  term  of  the  county  court  in  either  Washington  or  Windsor 
County,  and  he  neglected  to  commence  his  action  against  the  company  for 
his  loss  at  the  next  term  of  either  of  said  courts,  it  was  held  that  his  right  of 
action  was  barred  by  the  seventh  section  of  the  act  of  incorporation,  not- 
withstanding he  was  not,  by  the  act  of  Nov.  16, 1839,  entitled  to  demand  pay- 
ment of  said  claim  until  a  time  subsequent  to  each  of  said  terms.    lb. 

WAIVER,  See  Actions   Penal  3 ;  Appearance  1 ;    Criminal  Law  1 ; 
Jurisdiction  10;  Parent  A  Child  9. 

WARNING,  See  Poor. 

WARRANT,  See  Taxes  I. 

WARRANTY,  See  Action  on  the  Case  4-6. 
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WATER  COURSE. 

1.  When  the  course  of  a  stream,  rnnning  across  the  land  of  the  defendant  to 
the  plaintiff's  land,  was  changed  by  a  sudden  and  unusual  flood,  so  as  to  run 
upon  the  defendant's  land  without  passing  over  the  plaintiff's  land,  and  the 
defendant  permitted  the  water  to  run  in  the  new  channel,  thus  formed,  for 
ten  years,  it  was  held  that  he  was  hound  by  his  acquiescence,  and  had  no 
light,  after  such  lapse  of  time,  to  obstruct  the  stream  upon  his  own  land,  so 
as  to  divert  it  from  the  new  channel  into  the  channel  in  which  it  had  for- 
merly passed  across  the  plaintiff's  land.    Woodbury  v.  Shorty  389. 

WILL 

1.  A  married  woman  may  dispose  of  her  estate  by  will,  by  the  consent  of  her 
husband  given  in  writing  under  his  hand  and  seal  during  the  coverture. 
FUker^  ExW,  v.  IBtnbatt  et  al,  3223. 

2.  And  quare,  whether,  in  this  State,  any  contract,  or  consent,  by  the  husband 
is  necessary,  in  order  to  render  such  will  valid.    Rbdiixi.i>,  J.    lb* 

WITNESS,  8te  EVIDENCE. 

WRIT  OF,  REVIEW. 
1.  In  the  case  of  a  writ  of  review,  which  it  is  provided  by  statute  may  be 
brought  within  thee  yean  **  next  after  the  rendition  "  of  the  judgment  to  be 
affected  by  it,  the  day  on  which  the  original  judgment  was  nndered  is  to  be 
excluded,  in  the  computation  of  the  three  yean.    Ihneh  v.  WUkim,  341. 
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